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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 50 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of depart- 
ments and establishments and disbursing officers (sec. 8 of the act of 
July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U.S. Code 74), and 
to certifying officers (sec. 3 of the act of December 29, 1941, 55 Stat. 
876, 31 U.S. Code 82d). Decisions also are rendered to claimants who 
request review or reconsideration of claims which have been disallowed 
in whole or part, to disbursing and certifying officers who request 
reconsideration of items for which credit has been disallowed, and to 
protestants and contracting agencies relating to bid protests and a 
variety of contract questions. The decisions appearing in these volumes 
have been selected as constituting the more important, from the stand- 
point of general application and precedent, of those rendered during 
each fiscal year. It is with the view to preserve such decisions in an au- 
thentic and permanent form, convenient for reference, and to provide 
guidance for the administrative officers of the Government that these 
volumes are published. 

The decisions contained in this series are made available to Gov- 
ernment agencies in advance of publication of the volume through 
the circulation of mimeographed copies of the decisions and of the 
“Digest of Published Decisions,” as well as by the issuance of monthly 
pamphlets which are consolidated in an annual volume. 

The monthly pamphlets for September, December, and March of 
each year include quarterly index digests. The June pamphlet in- 
cludes a complete cumulative index digest with citation tables for all 
the decisions in the annual volume. 

Seven consolidated indexes have been compiled, the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 


United States, 1894-1929,” and the second and subsequent quinquen- 
nial indexes entitled “Index Digest of the Published Decisions of the 


Comptroller General of the United States” covering the following 
periods: July 1, 1929—June 380, 1940; July 1, 1940 June 30, 1946; 


vil 





July 1, 1946—June 30, 1951; July 1, 1951-June 30, 1956; July 1, 1956- 
June 30, 1961; and July 1, 1961—June 30, 1966. The index digest 
volume for the period July 1, 1966—June 30, 1971 is currently being 
prepared and notice will issue of its availability. These indexes are 
compiled to assist in research for precedents with respect to matters 
coming within the jurisdiction of the General Accounting Office. 

In 1969, the first comprehensive scope line computer-generated index 
to the published decisions of the Comptroller General (Key Word 
in Context (KWIC) index), volumes 1 through 46, July 1, 1921- 
June 30, 1967, was issued in cooperation with LITE (Legal Infor- 
mation Through Electronics) System developed by the Air Force 
Accounting and Finance Center Office of the Staff Judge Advocate at 
Denver, Colo. A supplement to the scope line index has been issued for 
volumes 47-49, July 1, 1967-June 30, 1970. In addition, there has also 
been released a pamphlet containing a citation and cross-reference 
index to the decisions of the Comptroller General of the United States 
for the period July 1, 1921 to June 30, 1969. 

Decisions appearing in the published volumes should be cited by 
volume and page number, as 1 Comp. Gen. 100. Decisions of the Comp- 
troller General, which are not selected for publication, should be cited 
by the applicable file number and date, for example, B-12345, June 23, 
1948. 
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Fred H. Brown. 
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George E. Downey. 
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Robert B. Bowler... . 


1921-To Date 


Date of 
commission 





North Carolina 


New Hampshire. - 


Nebraska. - - 


Mar. 
Mar. 


4, 1966 
18, 1955 
Aug. 1,1940 
Apr. 7, 1939 
June 29, 1921 


COMPTROLLERS OF THE TREASURY 


1894-1921 


181 71-1895 
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Robert B. Bowler. -.-.-... 


Asa C. Matthews. . 


Milton J. Durham... 
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Robert W. Taylor... 
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William Medill... 
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James W, McCulloh....- 


Walter Forward.... 
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Joseph Anderson....- 


1! Retired. 
2 Resigned. 
3 Died in office. 


Kentucky... 
Ohio-_. 
Indiana. 


i ee : 
Ohio. . . 
ieatiecetyetere 
Maryland... ._. 
Pennsylvania. . 
Pennsylvania. 
Pennsylvania - - 
Tennessee... 


| Sept. 
May 16,1913 


| July 26, 1897 
Oct. 1,189 


May 6, 1893 
May 10, 1889 
Mar. 20, 1885 
July 15, 1880 
Mar. 5, 1878 
Jan. 14, 1863 
Apr. 10, 1861 
Mar. 26, 1857 
May 31, 1849 
Apr. 1, 1842 

. 6, 1841 
| Feb. 23, 1838 
| June 18, 1836 
Mar. 3,1817 


a: 
nd 
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1, 1915 


E xpiration 
of service 


‘July 31,1965 
‘Apr. 30, 1954 
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Aug. 31,1915 


May 





Charles H. Mansur........- 


Benj. F. Gilkeson 
Sigourney Butler 
Isaac H. Maynard 


Willaim W. Upton.... : 
Cyrus C. Carpenter......-. 
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James M. Cutts.... 
John M. Brodhead. 


Hiland Hall 
Albion K. Parris.. 
James B. Thornton 
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Richard Cutts. 


Joseph Anderson... 
Erekiel Bacon... 
Richard Rush. 
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John Steele. 
John Davis. 
Jonathan Jackson.. 
Oliver Wolcott, Jr.. 


Nicholas Eveleigh.- ae 


1817-1894 
Second Comptrollers 


Sate 


Missouri..... ’ 


| Pennsylvania. .... 


Massachusetts. . 
New York 
Oregon... 


| Iowa. 


New Hampshire. 


| District of Columbia 


New Hampshire. 


| Vermont. 


Vermont. 

Maine . 
New Hampshire. . 
New Hampshire. . 
Massachusetts. . 


1789-1817 


Comptrollers of the Treasury 


Tennessee... 
Massachusetts... 
Pennsylvania. . 
Maryland. 7 
North Carolina. . 
Massachusetts. 
Massachusetts. . 
Connecticut... 


| South Carolina.... 


Date of 
commission 


| May 


May 
Apr. 
June 


| Oct. 


27, 1893 
23, 1889 


22, 1887 | 


2, 1885 
1, 1877 
7, 1876 


y 29, 1863 | 
1, 1857 
. 11,1883 | 
1, 1851 | 


Feb. 
Feb. 
Nov. 
Dec. 


| July 
| June 


Feb. 
June 


| Sept. 


Expiration 
of service 


Sept. 30, 
|} June 5, 


May 26, 


Apr. 1, 


June 1, 
Sept. 30, 
Jan. 23, 
May ll, 
Oct. 
Feb. 13, 
Sept. 10, 


6 | Nov. 28, 


28, 1815 
11, 1814 


22, 1811 | 


15, 1802 
1, 1796 
26, 1795 
25, 1795 


17,1791 | 


11, 1789 


June 30, 
May 24, 
Mar. 21, 


Mar. 3, 
Feb. 28, 
Feb. 10, 
Nov. 21, 
Dec. 14, 


Sept. 
Feb. 2, 
Apr. 16, 


1894 
1893 
1889 
1887 
1885 
1877 
1876 
1863 


8, 1857 


1853 
1851 
1850 
1836 
1830 
1829 


1817 
1815 
1814 
1811 
1802 


1791 








ASSISTANT COMPTROLLERS GENERAL OF THE UNITED STATES 
1981-To Date 





Name Date of Expiration 
commission of service 


....--.-| Sept. 29, 1969 |... 
District of Columbia Jan. 18,1954 |2Jan. 17,1969 
West Virginia 1, 1943 |! June 29, 1953 
. 6,1931 |? Apr. 30, 1943 
June 30, 1921 ! Nov. 11, 1930 


ASSISTANT COMPTROLLERS OF THE TREASURY 
1894-1921 


Charles Marshall Foree._...-.. ; pie -..L.-..--..--.-] Sept. 1,1915 | June 30,1921 
Walter W. Warwick. ....... h May 24,1913 | Aug. 31,1915 
Leander P. Mitchell... _. Ce He aah ...----------| Jan. 18,1898 |' Dec. 6,1912 
Edward A. Bowers.....................- omar June 6,1895 | Dec. 24, 1897 


Charles H. Mansur * Oct. 1,1894| Apr. 16, 1895 





1 Died in office. 
2 Retired. 
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[ B-169535 J 
Contracts—Negotiation—Cutoff Date—Same for All Proposers 


The failure to establish a common cutoff date for the negotiation of a cost-plus- 
award-fee contract for the final hardware design and development of the Appli- 
cations Technology Satellites (ATS) project with the two offerors who had been 
awarded parallel contracts for the preliminary analysis and feasibility studies 
of the ATS, and the premature distribution for evaluation of the first final pro- 
posal received resulted in defective selective procedures prejudicial to the 
contractor denied the opportunity to compete on an equal time basis and possibly 
overcome its price disadvantage, a situation compounded by the premature 
distribution of the proposal for cost evaluation. Therefore, the proposed award 
to the offeror advantaged by the longer negotiation period should be reconsidered. 
Contracts—Negotiation—Competition—Discussion With All Offer- 
ors Requirement 

The fact that under 10 U.S.C. 2304(g) written or oral discussion should be con- 
ducted with all responsible offerors whose proposals are within a competitive 
range that encompasses both price and technical considerations does not permit 
the use of any procedure that would disclose information during the negotiation 
period to the unfair competitive advantage of any proposer. 


To the Administrator, National Aeronautics and Space Adminis- 
tration, July 2, 1970: 


We refer to your letter of April 9, 1970, requesting that we conduct 
a review of the events leading to the selection of the General Electric 
Company (GE) rather than Fairchild Hiller Corporation (Fairchild) 
to build two (F&G) Applications Technology Satellites (ATS). You 
ask us to “establish whether there were any improprieties and whether 
or not established procedures were properly followed in this selection.” 
In addition to your letter of April 9, we have also received a protest 
from Fairchild Hiller against the proposed award to GE. 

Applications Technology Satellites (F&G) is a National Aeronau- 
tics and Space Administration (NASA) program for design, develop- 
ment, production, launch, and support of two synchronous communi- 
cations satellites now scheduled to be launched in early 1973 and 1975, 
respectively. Each satellite will have a minimum useful life of 2 years 
and will act as a precisely oriented test bed for the performance of 
humerous communication experiments. A principal feature of the 
spacecraft is a 30-foot diameter parabolic antenna that is deployed 
after the spacecraft is placed in orbit. The antenna is to be capable of 
providing a good quality TV signal to a small, inexpensive ground 
receiver. In addition to communications tests, the spacecraft will per- 
form other experiments of scientific and technological significance. 


1 
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The ATS (F&G) program has been conducted by NASA under the 
management procedures now outlined in NHB 7121.2 dated August 
1968 entitled “Phased Project Planning Guidelines” which are used for 
the procurement of major research and development projects. 

The program started with a phase A competition which in May 1966 
resulted in the award of three parallel contracts for preliminary anal- 
ysis and feasibility studies for ATS (F&G). The three contractors 
selected were Fairchild, GE, and Lockheed. During phase A the three 
contractors developed design parameters and other information. 
NASA also conducted an in-house study (by a Goddard Space Flight 
Center team) on all the problem areas related to the ATS (F&G) pro- 
gram. At the conclusion of phase A the Goddard team assessed the 
various studies and arrived at a “Preferred Approach for ATS F&G” 


dated November 20, 1967, which was distributed to the phase A 
contractors. 
Phase B/C solicitation dated February 8, 1968, was distributed to 


the three contractors with copies of the final reports issued by each of 


the three contractors on phase A. Bidders were instructed that com- 


bined phase B and C would include system design and would be accom- 
plished under two contracts, and that phase D involving final 
hardware design and development would be performed by a single 
contractor, “anticipated to be one of the contractors selected for this 


procurement [phase B/C]; however, NASA reserves the right to 


bring new contractors into the project at any time it is considered 
to be in the Government’s best interest.” The solicitation further stated 
that the phase D work statement would be “developed largely upon 
this Phase B and C effort, therefore, pertinent technical data developed 


in Phase B and C will be made available to the Phase B and C incum- 


bent contractors for consideration in preparation of their final Phase 
D proposals.” Finally the solicitation stated as follows: 

The data developed under the proposed contracts will be the property of the 
Government, except where proprietary rights are agreed to in advance, and may 
be released to other contractors for follow-on effort, and may also be published 
for general distribution. 

In September 1968, phase B/C contracts were awarded to both GE 
and Fairchild (Lockheed did not receive a phase B/C contract). Phase 
B/C called for, among other items, the delivery of phase D proposals. 
Each phase B/C contract consisted of two parts. Part I was a firm- 
fixed price contract consisting of the study effort, while part IT was on 
a cost-plus-fixed-fee basis and was to cover the holding period between 
phases B/C and D. 

Phase D proposals were submitted by Fairchild and GE in Sep- 
tember 1969, as scheduled. Price proposals were based on estimated 
costs since a cost-plus-award-fee contract was anticipated. October 
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through December of 1969 was taken up with proposal discussions, fact- 
findings, and so on. By the end of December 1969 both competitors 
submitted revised proposals based on the prior discussions with 
Goddard. 

During this period the NASA Source Evaluation Board, consisting 
of Goddard and other NASA personnel specifically constituted for 
evaluating the proposals, had already made preliminary technical rat- 
ings of the proposals. On the initial scoring, Fairchild was rated at 
699 and GE at 664. After preliminary orals were conducted, the com- 
petitors were then rated as follows: Fairchild at 683 and GE at 670. 
Final ratings were given after Goddard conducted factfinding for 
about 10 days with each company. These final scores were 687 for GE, 
and 686 for Fairchild. 

On February 4, 1970, a Source Evaluation Board report was sub- 
mitted to you as the source selection official for this procurement. This 
detailed report stated in summary that : 


It is the opinion of the Source Evaluation Board that Fairchild Hiller and 
General Electric proposals are technically equal. Based on the GSFC [Goddard] 
Technical Evaluation of manhours and materials, the cost difference is minor. 
Both proposers can execute Phase D in an acceptable manner. 


In the meantime, a funding problem arose within NASA necessitat- 
ing a delay of about 1 year in the launch schedule of the satellites. In 
a memorandum dated February 5, 1970, your executive officer requested 
that the two competitors be advised of the funding problem and the 
need for revised proposals to “maximize any technical, quality, inter- 
face, or delivery schedule advantages, as well as economies that can be 
effected as a result of the changes in funding and launch schedule. Oral 
and written discussions will be conducted so that all essential terms and 
conditions * * * have been agreed to.” This memorandum was not 
received by Goddard until after the February 12, 1970, letter men- 
tioned below had been sent to both contractors, although Goddard was 
immediately advised of the changed situation. 

A joint meeting between representatives of Goddard, GE, and 
Fairchild was held on February 6, 1970, at which time the two com- 
petitors were given instructions for submitting their revised proposals. 
This meeting was confirmed by a letter dated February 12, 1970, from 
Goddard to both contractors which, according to Goddard officials, 
contained the information given out at the February 6 meeting. 

The February 12th letter requested a revised proposal based on cer- 
tain funding limitations and on certain launch readiness dates for the 
F&G satellites. Bidders were also invited to submit an alternate pro- 
posal based on the same funding limitations but alternate launch dates. 
The letter stated that “It is anticipated that the technical aspects of 
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the present proposal will not be altered except as appropriate to reflect 
schedule revisions.” The letter concluded as follows : 


It is anticipated that the time from single contractor selection to contract 
definitization will be approximately four months. 


* * * * . + * 

The revised proposals are required to be delivered to the GSFC by February 
27, 1970, in order to maintain the planned schedule for award of a contract. The 
contractor should advise the contracting officer by February 16, 1970, of his 
ability to submit the revised cost proposal as stated above. 

On February 16, 1970, Fairchild advised Goddard, “that every 
effort will be extended to effect submittal of subject revised cost pro- 
posals by 27 February 1970.” GE replied by telegram on February 
16 that “The earliest date that we can guarantee submittal of respon- 
sive proposals is March 6, 1970. However, we will strive to better this 
date.” 

On February 18, the GE General Manager was at Goddard, and 
he stated that the additional time (beyond February 27) was required 
“due to time required by subcontractors and the fact that GE was 
also submitting a proposal for [another procurement] which was 
being prepared at the same time.” He indicated that nonetheless every 
effort would be made to have the proposal in by March 4, 1970. 

Then, on February 25, 1970, a Fairchild representative called the 
Goddard contracting officer (Mr. Krenning) to advise him of Fair- 
child’s intention to submit a telegraphic request for an extension from 
Friday, February 27, 1970, to Monday, March 2, 1970, for the sub- 
mission of Fairchild’s proposal. The Fairchild representative reports 
he was told that such a request would not be approved because a similar 
request from GE had already been rejected. As a result of this con- 
versation, the telegram was not sent. 

Mr. Krenning confirms the fact that Mr. Flynn of Fairchild orally 
requested an extension of time but he denies having said that GE 
had been refused a similar request. Mr. Krenning reports he stated to 
Mr. Flynn that any written request for an extension would be re- 
ferred promptly to his superior. He further reports stating to the 
Fairchild representative that “if it was necessary that they be late, 
they were going to be whether or not NASA concurred and if it were 
not necessary, why should we grant an unnecessary delay.” Finally, 
Mr. Krenning states that at the end of this conversation he was con- 
vinced that Fairchild would be late. 

The record shows that Fairchild’s basic and alternate proposals 
were submitted at 4:00 p.m., on February 27, 1970. Fairchild also 
submitted a third, optional, proposal on March 4. (This proposal 
would have required Fairchild to exceed the funding limitation by 
some $300,000 for fiscal year 1971, but Fairchild stipulated that such 
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excess costs be allowed as deferred charges to later year appropriation. ) 
This proposal was ultimately rejected by your agency. 

When the Fairchild representative delivered this March 4 optional 
proposal to Goddard he learned that GE’s proposals had not yet been 
delivered. The vice president of Fairchild then telephoned the God- 
dard Director of Administration and Management and asked that 
Fairchild’s proposal not be distributed to personnel for evaluation 
because of the fact that GE’s proposal had not yet been received. 
The NASA Director advises us, however, that the Fairchild proposal 
had already been distributed. 

The GE proposals were received and distributed for evaluation the 
early morning of March 6, 1970. 

Thereafter, factfinding sessions were conducted at Goddard with 
Fairchild on March 10 and with GE on March 11 and 12, which 
resulted in certain refinements to the proposals. As a result of the 
factfinding with Fairchild, it was required to propose an upward 
adjustment in cost of $85,722 in its February 27, 1970, proposal. 

The Source Evaluation Board then evaluated the revised proposals 
but made no change in the technical scoring. However, both GE and 
Fairchild had revised their proposal costs and the Board reevaluated 
each of the competitor’s cost revisions. The Board’s report dated April 
3, 1970, concluded that the two firms were technically equal, but on an 
evaluation of contractor-proposed cost it was determined that GE 
was approximately 2 percent lower than Fairchild. 

This Board report was presented orally to you on April 7, 1970. 
On April 8, 1970, the selection of GE as phase D contractor was 
announced. 

After the announcement of the selection of GE, NASA terminated 
Fairchild’s contract for development of proposals and holding and 
discontinued funding of Fairchild effective April 16, 1970. The hold- 
ing period under GE’s contract has been extended through July 1970. 

We must report that in our review of the award selection process 
we found that certain irregularities did occur. We have in mind cer- 
tain events associated with the submissions of revised proposals after 
February 4, 1970. 

In the first place we believe the instructions sent out to the bidders 
on February 12 were ambiguous. The February 12 letter stated that 
“It is anticipated that the technical aspects of the present proposals 
will not be altered except as appropriate to reflect schedule revisions.” 
It appears that this language was used in an attempt to discourage 
technical changes in the final stages of the negotiations. In so doing, 
we believe ambiguous instructions were issued which were subject to 
a variety of interpretations. Furthermore, we find these instructions 
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were at variance with the instructions issued on February 5 by NASA 
Headquarters to “maximize any technical, quality, interface, or deliv- 
ery schedule advantages, as well as economies that can be effected 
as a result of the changes in funding and launch schedule. Oral and 
written discussions will be conducted so that all essential terms and 
conditions * * * have been agreed to.” 

However, we are more concerned with another aspect of the final 
submission of proposals. Your regulation, NASA PR 3.805-1(c), 
states that a specified date for the close of negotiations should be 
established and that thereafter proposal revisions generally should 
not be accepted. We do not find that Goddard complied with this 
regulation. 

As the record shows, Fairchild submitted its revised proposals on 
February 27, 1970, while GE submitted its proposals on March 6, 
1970. We believe that Fairchild had every reason to regard February 
27 as a cutoff date for submission of revised proposals. The clear im- 
port of the February 12 letter and the contracting officer’s remarks 
to the Fairchild representative on February 25 was that the February 
27 submission date could be ignored only at the bidder's peril. The 
fact that Fairchild submitted an unsolicited, and ultimately unac- 
ceptable, proposal on March 4 does not in our opinion take away 
from the factual situation set out above which, according to Fairchild, 
led it to believe that the principal proposals should be submitted by 
February 27. It is reasonable to conclude that Fairchild submitted its 
March 4 proposal with the hope that it might be considered timely 
but with no assurance that it would be. 

GE, on the other hand, states it had reason to believe that a proposal 
submitted by March 6, 1970, would be acceptable to Goddard. GE 
officials have stated to us that, while Goddard personnel had urged 
GE to meet the specified February 27 date, they gave no indication 
that a proposal submitted after that date would be unacceptable or 
otherwise subject to penalty. 

A situation prejudical to Fairchild was thus created. Fairchild 
contends that if it had had an extra week, as did GE, to negotiate with 
its subcontractors or to develop cost saving methods, it might have 
reduced its cost proposal in much the same manner as GE did. For 
example, Fairchild has suggested the use of one of its offsite facilities 
if it had the extra time to consider the matter. We are not in a position 
to disagree with Fairchild, since it is a fact that Fairchild prepared 
its revised proposals within 3 weeks while GE submitted its proposals 
a week later. 

To compound the situation, the Fairchild proposals were distributed 
for cost evaluation on March 3 and technical evaluation on March 4, 
or 2 and 3 days before the GE proposals were received. As a result, 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 7 


Fairchild contends that certain cost information in its proposals could 
have been leaked to GE before the GE proposals were submitted. It 
is argued by your agency that if a leak did occur during this 2- or 3-day 
period, and there is no evidence of a leak, it could not have done GE 
much good anyway by that time. We agree that there is no evidence 
of a leak. On the other hand it cannot be conclusively stated that there 
was no leak. A situation was created where a leak which might have 
affected the results of the competition was possible. And the danger 
of such a leak existed not only during the 2- or 3-day period referred 
to, but during the entire week that intervened between submission 
of the two proposals. 

The situation was further compounded by the apparent fact that the 
officials making the award selection apparently were not aware of the 
fact that Fairchild’s proposals were submitted and distributed for 
evaluation before GE’s proposals were received. In this regard we note 
the following statement contained in your administrative report to 
our Office : 


The Board’s second report, dated April 3, 1970 (TAB M), was presented orally 
to the Administrator on April 7, 1970. It contains a minor inconsistency. On 
page 2 of the summary, it states incorrectly that both proposals were received 
on March 6, 1970. This oversight is clarified by the more detailed account of the 
March proposals in the “Report to Chairman Business Management Commit- 
tee,” March 31, 1970, which is attached as a part of the Board report. 


The whole problem could have been avoided if Goddard had ex- 
tended the bid submission date as originally requested by GE in its tele- 
gram of February 16, 1970. At the very least the Fairchild proposals 
should not have been distributed for evaluation until after GE pro- 
posals were received. Goddard officials have explained their refusal 
to grant additional time on the basis of urgency. They also explain 
that, since they could evaluate only one proposal at a time, they 
started to evaluate the Fairchild proposals while awaiting receipt of 
the GE proposals in order to save time. We are not impressed by this 
explanation. An award was not contemplated for another 4 months 
and we think that a 1- or 2-week time extension could have been tol- 
erated in the circumstances. 

In this connection, we note that back in December 1969 the first re- 
vised proposals were also submitted at different times. At that time 
the GE proposal was submitted before the Fairchild proposal. We un- 
derstand that no common cutoff date was established at that time; ap- 
parently the competitors simply were told to submit their proposals 
upon completion of their respective factfinding sessions with God- 
dard. Be that as it may, we do not think the events of the prior sub- 
mission can justify what occurred with respect to the final submission 
of proposals. 








8 DECISIONS OF THE COMPTROLLER GENERAL [50 


Your agency takes the position that February 27 cannot be regarded 
as a cutoff date for negotiations in the case of Fairchild because of the 
fact that discussions, both written and oral, were held with Fairchild 
as late as March 13, 1970. Fairchild contends that these March dis- 
cussions were limited in scope and Fairchild did not feel free to change 
its proposal except to the extent required by Goddard. The record sup- 
ports Fairchild’s position. The March negotiations were confined to 
several rather limited matters resulting in an upward adjustment in 
proposal cost of only about $86,000. We do not regard these negotia- 
tions as constituting a full reopening of negotiations with Fairchild. 

On the facts of record it is our opinion that the established award 
selection procedures were not followed and that the procedures which 
were followed were defective. Under the circumstances, we think that 
the proposed award to GE should be reconsidered. We recognize that 
the present posture of the procurement is such that arguments can be 
made as to the form such reconsideration should take. At this point in 
time we believe this decision should be made by your agency, taking 
into consideration the defects in the prior negotiations as set forth in 
this letter. We would, of course, be pleased to discuss with you such 
future action as you may think proper, if you wish. 

An additional point has been made which we think merits comment. 
Fairchild has alleged that NASA used the deficiency correction route 
supposedly required by GAO rulings to coach GE into the adoption 
of certain elements of Fairchild’s design. We have held, in accordance 
with the provisions of 10 U.S.C. 2304(g), that written or oral dis- 
cussions should be conducted with all responsible offerors whose pro- 
posals are within a competitive range and that competitive range 
encompasses both price and technical considerations. 47 Comp. Gen. 29, 
53 (1967). However, our Office has never approved any procedure 
whereby information which would give an unfair competitive advan- 
tage to any proposer would be disclosed during the negotiation proc- 
ess. We, as you know, informally approved NASA Procurement Reg- 
ulation Directive No. 69-5, dated March 10, 1969. However, we do not 
read this regulation as authorizing such a procedure. 

We are returning the Source Evaluation Board report as well as 
the correspondence and minutes of the oral discussions dealing with 
the various proposals under separate cover. 


[ B-169313 J 
Bids—Qualified—Ambiguous Bid 


The unsolicited insertion of plant part numbers in the low bid to furnish en- 
gine air filters without an’ express statement that the specifications would be 
complied with created an ambiguity that may not be resolved by reference to 
“catalog cut sheets” and other data available to the Government before bid 
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opening, as reliance on this information would afford the bidder an option to 
affect the responsiveness of the bid—an option detrimental to the competitive 
bidding system. Therefore, as the contracting officer cannot determine whether 
the bidder offered a conforming article or that the part numbers were included 
for the purpose of internal control, the bid is considered a qualified bid and may 
not be considered for award. 


To the Secretary of the Army, July 6, 1970: 


By letter, with enclosures, dated June 2, 1970, the General Counsel, 
Office of the Chief of Engineers, Department of the Army, furnished 
our Office a report on the protest of American Air Filter Company, 
Inc. (AAF), against the proposed award of a contract to Filter Pro- 
ducts Division, Air-Maze Plant, North American Rockwell (FPD). 
under invitation for bids No. DACA87-70-B-0005, issued by the 
Army Engineer Division, Huntsville, Alabama. Award is being with- 
held pending our consideration of the protest. 

The subject invitation covers a requirement for two items of engine 
combustion air filters described therein as follows: 

ITEM TYPE CODE HO2FI 
0100 FILTER, ENGINE COMBUSTION AIR (LEFT HAND) 


* * * * x * * 


ITEM TYPE CODE HO3FI 
0200 FILTER, ENGINE COMBUSTION AIR (RIGHT HAND) 


By the May 7, 1970, bid opening date, three firms responded: FPD, 
with a bid in an amount of $156,376; AAF, with a bid in an amount 
of $198,572; and Alton Iron Works, Inc., with a bid in an amount of 
$990,000. Upon examination of FPD’s bid, it was discovered that im- 
mediately beneath the descriptions for items 0100 and 0200 the firm 
had typed the following respective entries: “Air-Maze Plant Part 
Number 203134” and “Air-Maze Plant Part Number 203133.” In a tele- 
gram of May 13 and letter of May 15, 1970, AAF asserts that FPD’s 
bid is nonresponsive on the ground that the part number entries are a 
qualification of the bid. 

In response, the contracting officer urges in his report of May 26, 
1970, that AA F's contention is invalid since : 


* * * the number placed on the bid appears to be an internal plant control 
number only and not a qualification. This is explained as follows: The “Air Maze 
Plant Part #203134” for item 0100 and “Air Maze Plant Part #208133” for item 
0200 were compared to Air Maze catalog cut sheets and other data available to 
the Government prior to the time of bid opening. This Air-Maze data clearly 
indicates that models of oil bath type filters, that would perform in accordance 
with the requirements of the IFB and not exceed the space envelope criteria, are 
identified by a four-position alpha-numeric code. The first two positions are 
alpha, and the second two positions are numeric. The Air-Maze plant part num- 
bers as indicated on the bid submitted by them contained six positions, all nu- 
meric. In evaluating the bid, the Government logically took the position that the 
Air-Maze plant part numbers as typed by them on their bid were, in fact, for 
internal control purposes only and that this did not qualify the bid nor in any 
way attempt to alter the requirements of the IFB. The Air-Maze Division, by 
letter dated 19 May 1970, indicated that these part numbers typed on the bid 
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schedule were for their own internal control purposes only and were in no way 
intended as a qualification or an exception to any portion of the specifications and 
requirements of the solicitation. 

We cannot agree. We have considered the problem presented by 
FPD’s insertions in a number of other cases. See B-152808, January 2, 
1964; B-151849, September 10, 1963 ; B-143084, June 22, 1960. And our 
decision in B-152808, swpra, is in all material respects analogous to the 
present situation. In that decision, we quoted with approval the follow- 
ing comments submitted by a contracting officer in connection with 
B-151849, supra: 

* * * some bidders, when intending to supply material in complete conform- 
ance with the specifications, have included their part numbers for their ready 
reference in the event of ar award, while others have included their part num- 
bers for the purpose of offering a similar but materially different item, which 
might or might not meet the applicable specifications and the needs of the Gov- 
ernment. When part numbers qre inserted in bids, the Contracting Officer has 
no way to determine whether the bidder is offering material in complete con- 
formance with the specifications. * * * 

The foregoing aptly states the precise difficulty apparent from an 
examination of FPD’s bid, and we must initially conclude, as we did 
in B-151849, that, in the absence of an express statement. by, FPD in 
its bid that the specified plant parts numbers would comply with the 
specifications, there is an initial ambiguity as to whether FPD agreed 
to offer an item which would comply with the specifications set forth 
in the invitation. 

Turning now to a consideration of the contracting officer’s proposed 
resolution of the ambiguity, we do not as a general matter object to 
the contracting officer’s asserted reliance on “catalog cut sheets and 
other data available to the Government prior to the time of bid open- 
ing.” (We are informally advised that this data was furnished to the 
procuring activity’s engineering division during a courtesy visit by 
representatives of FPD subsequent to the issuance of the invitation.) 
We cannot, however, accept the conclusions reached by the contracting 
officer after an examination of this data. We question the adequacy of 
the data relied on by the contracting officer to support his inference, 
quoted above. We are not persuaded that the inference drawn from use 
of a four-position alpha-numeric code on the catalog sheets, when con- 
trasted with the use of a numeric code in identifying a plant part, 
removes the ambiguity. In our opinion, it may be inferred with equal 
validity that FPD’s designated plant parts numbers refer to a drawing 
or other data, which may or may not evidence compliance with the 
terms of the specifications. In this connection, during a meeting in our 
Office on June 26, 1970, FPD representatives provided us a copy of a 
drawing, which illustrates the configuration of the item FPD proposes 
to furnish. This drawing was prepared prior to bid opening and ref- 
erences the plant parts numbers entered on FPD’s bid. We are advised 
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that this drawing was originally given to a preaward survey team on 
May 22, 1970, and thereafter furnished to the procuring activity. 

Failure, as here, to establish conformance of the plant parts num- 
bers to the specifications prior to bid opening leaves unresolved the 
ambiguity. Furthermore, the apparent reliance by the contracting offi- 
cer on FPD’s post-bid-opening letter of May 19, while, in our opinion, 
essential to his conclusion, is not proper. As we have indicated in nu- 
merous cases, reliance on such information affords the bidder an option 
to affect the responsiveness of its bid—an option which is detrimental 
to the competitive bidding system. 36 Comp. Gen. 705 (1967) ; 37 id. 
110, 112 (1957). 

Accordingly, we are constrained to conclude that FPD’s bid is non- 
responsive and should not be considered for award. 


[ B-169414 J] 


Contracts—Specifications—Failure To Furnish Something Re- 
quired—Addenda Acknowledgment—Legal Relationship of Par- 
ties Altered 

An amendment to an invitation issued to implement Defense Procurement Cir- 
cular No. 74 entitled “Subcontractor Cost or Pricing Data and Audit Require- 
ments,” that recognized exemptions equivalent to those provided in the so-called 
Truth in Negotiations Act, is a material amendment, whether or not the impact 
on price is demonstrable, or the legal obligations imposed are new or being clari- 
fied, and the failure to acknowledge the amendment may not be waived asa minor 
informality under Armed Services Procurement Regulation 2-405, even though 
the amendment was not received. The amendment altered the lega] relationship 
of the parties, even though not necessarily varying the actual work to be per- 
formed, by making the submission of cost or pricing data, and the prime con- 


tractor’s responsibility fer defective subcontractor data mandatory instead of 
discretionary. 


To the Secretary of the Air Force, July 7, 1970: 


By letter, with enclosures, dated May 1, 1970, the Chief, Contract 
Placement Division, Directorate of Procurement Policy, Deputy Chief 
of Staff, Systems and Logistics, furnished our Office a report on the 
protest of Admiral Systems Corporation against the proposed award 
of a contract to Zenith Radio Corporation under invitation for bids 
No. F33657-70-B-0056, a two-step formally advertised solicitation, 
issued by the AFSC Aeronautical Systems Division (ASD), Wright- 
Patterson Air Force Base, Ohio. 

The subject invitation was issued on January 16, 1970, to sources 
that had submitted acceptable technical proposals pursuant to letter 
request for technical proposal No. F33657-70-R-0056 dated July 10, 
1969, and amendment 0001 dated August 4, 1969, and requested in- 
cremental prices for various quantities of TS-1843A/APX trans- 
ponder test sets (item 1) and MT-3513A/APX mountings (item 2). 
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On January 19, 1970, ASD issued amendment 0001 to implement the 
requirements of Defense Procurement Circular (DPC) No. 74, entitled 
“Subcontractor Cost or Pricing Data and Audit Requirements.” That 
circular contains the following statements regarding the changes 
effected : 

(a) Provide new requirements for obtaining cost or pricing data from first 
and lower tier subcontractors at the time of pricing a prime contract. Exemp- 
tions equivalent to those provided by P.L. 87-653 are recognized. Also failure to 
comply may be excused in exceptional cases provided adequate alternate arrange- 
ments are made as outlined. 

(b) Clarify the application of cost or pricing data requirements to contract 
modifications netting under $100,000 but based on additive and deductive costs 
aggregating $100,000 or more. 

(c) Provide a guarantee of accuracy—as distinguished from completeness 
and currency—in cases where only partial cost or pricing data is required. 

(d) Conform the Audit and Records clauses under 7—104.42 to the Minshall 
Bill (P.L. 90-512) amendment to 10 U.S Code 2306(f). 

Insofar as is relevant to our consideration here, DPC 74 makes the 
following changes: Revises paragraph 7-104.29(b) of the Armed 
Services Procurement Regulation (ASPR) by substituting a clause 
entitled “PRICE REDUCTION FOR DEFECTIVE COST OR 
PRICING DATA—PRICE ADJUSTMENTS (1970 JAN)” for 
the November 1967 clause; revises ASPR 7-104.41(b) by substitut- 
ing a clause entitled “AUDIT—PRICE ADJUSTMENTS (1970 
JAN)” for the April 1969 clause; revises ASPR 7-104.42(b) by 
substituting a clause entitled “SUBCONTRACTOR COST OR 
PRICING DATA—PRICE ADJUSTMENTS (1970 JAN)” for 
the May 1963 clause. The amendment substituted the foregoing revised 
clauses for the prior ASPR versions. 

By the February 17, 1970, bid opening date, eight sources responded 
and on the quantity proposed for award Zenith is low, with a bid in 
a total amount of $3,851,445.65, and Admiral is second low with a 
bid in a total amount of $3,934,495. 

Zenith, however, failed to acknowledge amendment 0001. Upon 
investigation, it was determined that the amendment was mailed by 
ASD, and that Zenith did not receive the amendment. The contracting 
officer proposes to waive Zenith’s failure to acknowledge the amend- 
ment as a minor informality in accordance with Armed Services 
Procurement Regulation (ASPR) 2-405. 

By letter dated March 25, 1970, counsel for Admiral protested 
against the proposed action to our Office, focusing specifically on the 
failure to acknowledge amendment 0001. By letter, with enclosures, 
dated May 22, 1970, to the contracting officer, Stewart-Warner Cor- 
poration also protested against consideration of Zenith’s bid for 
award and, in compliance with its request, the contracting officer has 
forwarded the protest to our Office for consideration. In accordance 
with our bid protest procedures, Zenith was afforded an opportunity 
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to comment on the record, and it responded by letter, with enclosures, 
dated May 25, 1970. Award is being withheld pending our resolution 
of the protest. 

As outlined in its submission of May 13, 1969, counsel for Admiral’s 
basic position is that the DPC 74 revisions added by amendment 0001 
materially alter the legal relationship between the Government and 
the successful contractor and, therefore, could affect the ultimate 
cost to the Government for the contract items. The materiality of the 
DPC 74 changes is contested by the Chief, Contract Placement Div- 
ision, the contracting officer and Zenith. In his report of April 17, 
1970, the contracting officer maintains that amendment 0001 revisions 
“essentially clarify” the application of the cost or pricing data re- 
quirements to subcontractors, and he further emphasizes that the prior 
ASPR provisions were already a part of the invitation. Zenith has 
also adopted this approach. 

Resolution by our Office of the question whether failure to acknowl- 
edge an amendment renders a bid nonresponsive is generally based 
on a determination whether the amendment could affect price, quan- 
tity, or quality. If resolved affirmatively, the amendment is material 
and the bid must be rejected as nonresponsive. 42 Comp. Gen. 490 
(1963) ; 37 éd. 785 (1958). 

Argument with respect to the materiality of amendment 0001 has 
been concentrated primarily on the “price” facet of this general cri- 
teria. The contracting officer maintains that an impact on price is 
not demonstrable. Reliance is also placed on Zenith’s letter of March 
23, 1970, to the contracting officer, which acknowledged receipt of the 
amendment (after bid opening) and denied that it has any effect on 
price, quantity, or quality, and also the fact that Zenith did not timely 
receive the amendment. These circumstances, however, are not de- 
cisive in resolving the present matter. See, for example, 40 Comp. 
Gen. 126 (1960); B-164154, July 3, 1968; B-164016, May 28, 1968. 
Moreover, we are not persuaded that a determination of the likeli- 
hood of a subsequent modification is controlling. In this regard, the 
record includes an opinion dated April 17, 1970, from the Director of 
Procurement Law, Office of the Staff Judge Advocate, which observes 
that it is speculative whether the contract will be modified after award 
and, assuming that a modification is made, whether such modification 
would render the clauses operable. However, as counsel for Admiral 
notes, there are numerous terms and provisions of the contract which 
are material and may or may not become operative during performance 
of the contract, and counsel’s reference to a warranty provision ex- 
emplifies this point. 

Of more importance, in our view, is the suggestion in the Director's 
opinion that there is no realistic way of placing a monetary value, if 
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any, on the substitution of the current clauses for those referenced 
in the unamended invitation. It is also suggested in support of this 
argument that the revised clauses could be added at the time of a mod- 
ification to the contract, and the effect on price could be determined 
at that time. Although Zenith expresses a willingness to cure the 
failure to acknowledge the amendment by acceptance of the revised 
clauses prior to award, it similarly maintains in its letter of May 25, 
1970, that Admiral has “failed to meet the proof required to show 
that the amended provisions increased the price or would increase 
the price of the contract.” 

To the extent that these contentions suggest that an inability to 
establish an exact dollar impact attributable to the failure to acknow- 
ledge amendment 0001 requires a conclusion that the amendment is 
not material, we must disagree. We do not believe that, as a general 
proposition, it would be successfully argued that an exception to pro- 
visions fixing the contractual relationship of the parties reasonably 
could not affect price. We do recognize in this instance that a judg- 
ment as to the constructive price impact of the revised clauses is not 
particularly helpful or meaningful since Zenith’s bid as submitted 
may have included a price contingency for the prior ASPR versions 
of the clauses. In such circumstances, a conclusion based solely on 
price impact tends to subordinate the basic inquiry which, as we 
see it, is whether the revised clauses substituted by amendment 0001 
materially altered the legal relationship of the parties. In formulat- 


ing the inquiry in this manner, it must be emphasized, as we suggested 
in B-158689, April 28, 1966, that the materiality of a defect, such as 
the one involved here, is not diminished because it modifies the legal 
relationship of the parties without necessarily varying the actual 
work to be performed. See, e.g., 38 Comp. Gen. 532 (1969) (failure to 
furnish required bid bond) ; 43 id. 206 (1963) (failure to furnish re- 
quired list of subcontractors). For that matter, the defect may be 
material even in circumstances where it can be shown that the impact 
on price is trivial. B-168551, February 3, 1970 (failure to acknowledge 
amendment adding a wage rate determination) ; 47 Comp. Gen. 496 
(1968) (progress payments). Finally, we note that it has not been 
implied that the legal relationship established by the contractual 
provisions implementing Public Law 87-653, the so-cailed Truth in 
Negotiations Act, is other than material. 

The dispute, then, is whether the revised provisions added by amend- 
ment 0001 imposed additional obligations not legally enforceable 


~_—~ ~e 


The submission by Admiral’s counsel, of May 13, 1970, contains an 
extensive review of the revised clauses vis-a-vis the prior versions. 
We have examined the contrasts drawn in this submission in light of 














Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 15 


Zenith’s response to the letter of May 13 and we must conclude that 
the revised clauses do affect the legal relationship of the parties. In 
reaching this conclusion, we are of the opinion that the amendment 
made certain, as a legal proposition, areas which previously were 
subject to valid question. In this sense, “clarification” (as the revised 
clauses have been denominated) of legal obligations are no less ma- 
terial than the creation of new legal obligations. To illustrate our 
conclusion and emphasis, we refer to two changes made by DPC 74 
which counsel for Admiral considers critical and Zeneth’s responses. 


First, with respect to the “PRICE REDUCTION FOR DEFECT- 
IVE COST OR PRICING DATA—PRICE ADJUSTMENTS” 
clause, Admiral’s counsel notes in the submission of May 13 that: 


* * * Whereas formerly a contractor would only be required to apply the 
pricing data requirements for contract modifications in excess of $100,000, the 
amended provisions require the application of the cost or pricing data require- 
ments when the modification involves aggregate increases and/or decreases in 
costs plus applicable profits expected to exceed $100,000. * * * 


Zenith suggests, in rebuttal, that “Protestant’s reference to the data 
required for additive and deductive costs is not pertinent as the Con- 
tracting Officer had the discretion, before DPC-—74, to require such 
data under the ASPR even if the net dollar change is zero.” We agree 
that the contracting officer could request data when aggregrate in- 
creases and/or decreases in costs plus profits were expected to exceed 
$100,000. See, in this respect, Armed Services Procurement Regulation 
Manual for Contract Pricing (ASPM No. 1, February 14, 1969), 
chapter 16, at page 16-1. But the DPC 74 revisions make it manda- 
tory on the contractor to furnish data in this circumstance. Hence, 
we must conclude that the change dictated by DPC 74 from the stated 
discretionary authority of the contracting officer to a contract re- 
quirement for the submittal of cost or pricing data represented a 
material change which affects the legal relationship of the contracting 
parties. In the absence of an acknowledgment by a bidder of an amend- 
ment incorporating such change into the solicitation, no authority 
would exist to award a contract to such a bidder since to do so would 
result in a contract legally different than the one advertised. 
Second, counsel for Admiral observes that the revised “PRICE RE- 
DUCTION FOR DEFECTIVE COST OR PRICING DATA— 
PRICE ADJUSTMENTS” clause now specifically refers to 
prospective subcontractors and extends the guarantee of accuracy to 
estimates submitted by the contractor based on cost or pricing data sub- 
mitted by a prospective subcontractor not subsequently awarded a 
contract. Zenith suggests, however, that “the Contracting Officer as a 
practical matter generally demanded prior to DPC-74 that prime con- 
tractors be responsible for defective prospective subcontractor data.” 
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Nevertheless, a clear contractual responsibility would exist under 
amendment 0001. [ Italic supplied. ] 

We view these two aspects of the DPC-74 changes incorporated into 
amendment 0001 as rendering the amendment significantly material 
from a legal standpoint. Our Office, which is particularly involved in 
monitoring the effectiveness of contract cost and pricing provisions, 
is of the opinion that the failure to acknowledge amendment 0001 
may not properly be categorized as a minor informality which may be 
waived pursuant to ASPR 2-405. The contrary positions advanced 
are not without merit. However, on balance, we feel that the inviola- 
bility of the competitive bidding system dictates the result here, espe- 
cially when viewed in the light of the well-publicized purposes sought 
to be achieved by the substantial changes effected by DPC-74. 

Accordingly, it is our opinion that Zenith’s bid must be considered 
as nonresponsive and should not be considered for award. 


[ B-169140 J 


Contracts—Cost-Plus—Evaluation Factors—Use of Point System 


Although an offeror’s estimated prices are not the deciding factor in selecting a 
successful contractor under a cost-reimbursement type contract negotiated pur- 
suant to Armed Services Procurement Regulation (ASPR) 3—805.2, a contracting 
agency that during the evaluation of proposals received under a request for quo- 
tations soliciting the preparation of a Government publication on a cost-plus-a- 
fixed-fee basis eliminates the 25 points assigned to the factor of reasonableness 
of cost in the evaluation criteria, is required under ASPR 3-805.1.to continue 
negotiations with all offerors within a competitive range. Therefore, an award 
made solely on the basis of technical superiority as being in the best interest of 
the Government without further negotiations with offerors who have the neces- 
sary qualifications to perform the procurement should be canceled. 


To the Secretary of the Navy, July 8, 1970: 


Reference is made to the letters dated March 19, April 16, and May 
14, 1970, from the Naval Supply Systems Command, reference: SUP 
0232, furnishing our Office with a report on the protest from Industrial 
Technological Associates, Incorporated (ITA), under request for 
quotations (RFQ) N00174-70-Q-3954, issued on December 19, 1969, 
by the Naval Ordnance Station, Indian Head, Maryland. 

The RFQ called for quotations on a cost-plus-a-fixed-fee basis; 
however, an offer could also be submitted on a time-and-material 
basis as an alternate. The work was outlined in Enclosure I to the RFQ 
and Enclosure II gave the evaluation criteria for selection. 

Paragraph 2 of Enclosure I provided that for a period of 12 months 
the contractor shall make available and employ its facilities and per- 
sonnel at the level of effort established by the quotation in the prepara- 
tion of joint service explosive ordnance disposal pblications. Para- 
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graph 3 of Enclosure I indicated the estimated types and numbers of 
manuscript by task. 

Enclosure II listed the following designated point scores and cri- 
teria to be used in evaluation of quotations : 


a. Record of past experience and work associated with Explosive 


Ordnance Disposal Publications. 15 points 
b. Record of past performance and evidence of good project organiza- 

tion and management practices. 20 points 
ce. Qualifications of key personnel and number of personnel available 

to manage and perform the task. 30 points 
d. Adequacy of facilities. 10 points 
e. Reasonableness of cost. 25 points 


The contracting officer's report states that the criteria for evaluation 
and the weights assigned to each were developed by a panel of highly 
qualified explosive ordnance disposal and publications personnel. 

Proposals were received from the three companies solicited. A second 
panel of experienced explosive ordnance and publications personnel 
evaluated the proposals. The scores resulting from the evaluation of 
proposals and the estimated prices submitted by offerors were as 
follows: 


Evaluation 
Estimated price Company point score 
$475, 896 (CPFF) John I. Thompson 63. 10 
and Company 
246, 917 (CPFF) Potomac Research 33. 33 
168, 097 (CPFF) ITA 39. 00 
173, 899 (T&M) ITA 39. 00 


The report dated April 16, 1970, from Naval Supply Systems Com- 
mand states that all of the three firms which responded to the RFQ 
have the necessary qualifications to perform the tasks involved in this 
procurement but the three are not equal with regard to quality, time- 
liness, cost effectiveness, and capacity. It is urged by Navy that since 
reimbursement for this type of work is made on the basis of cost, it was 
essential that the firm selected be the most competent and technically 
qualified. In this regard, Navy advises that John I. Thompson and 
Company (JTTCO) has had approximately 16 years’ contract experi- 
ence in preparing explosive ordnance disposal and related publications 
while ITA has had approximately 2 years’ experience during which 
time they have been performing one contract placed by the Naval 
Ordnance Station, Indian Head. The letter of April 16, 1970, goes on 
to give some cost information and from this information Navy draws 
the conclusion that, while ITA did improve during the performance 





18 DECISIONS OF THE COMPTROLLER GENERAL [50 


of its prior contract, its offers for the present contract were considered 
“totally” unrealistic in the light of its past performance and the Gov- 
ernment’s estimate. 

The report of April 16, 1970, further states that the evaluation panel 
considered that offers which varied from the Government's estimate 
for this procurement by more than 10 percent were unrealistic and un- 
reasonable. It was determined that ITA’s offer on a cost-plus-a-fixed- 
fee basis was 53 percent below the Government's estimate and that 
ITA’s offer on a time and materials basis was 51 percent below the 
Government’s estimate. The prices in the proposals from the other of- 
ferors also varied from the Government's estimate by more than 10 per- 
cent. The prices in the proposals from ITA and Potomac Research were 
so far below the Government's estimate that it was determined that any 
consideration of price would have resulted in their being given a minus 
score and the price in JITCO’s proposal was too high to earn points. 
We are advised that since none of the offers approached the Govern- 
ment’s estimate, all offers were rated as “zero” with respect to the factor 
of cost. Navy’s letter of April 16 concludes that, while the Navy has 
taken no exception to ITA’s claim that such firm is “capable,” -it was in 
the best interest of the Government to make the award to the best quali- 
fied offeror. As indicated, it is Navy’s view that based on past experi- 
ence with the firms, under contracts then in effect, and the evaluation 
factors in the solicitation, JITCO was the best qualified, cost and tech- 
nical capabilities considered, and negotiations were undertaken with 
that firm only. Navy’s report states that in the circumstances it would 
have served no useful purpose to negotiate with any but the firm con- 
sidered to be best qualified to perform the required work. 

The contracting officer’s report states that since it was apparent dur- 
ing negotiations with JITCO that the contract and the effort required 
lent itself to some additional contractor management of resources, it 
was determined that an incentive type contract would be most appro- 
priate in this situation. 

The report of May 14 presents a breakdown of the number of proj- 
ects assigned to ITA and the total pages delivered. This breakdown 
amplifies the cost data in the April 16 report and gives a comparison 
between the costs incurred by ITA per page in 1968 versus the costs in- 
curred in 1969. Navy has made this comparison for the purpose of re- 
futing ITA’s contention that they had improved in the performance of 
the prior contract. For 1968 the average cost per page was $1,598 and 
for 1969 the average cost per page was $1,230. Considering IT A’s cost 
per page for 1968 and 1969, it is Navy’s view that ITA has not shown 
improvement to the extent urged by the concern. It is further argued 
by Navy that considering ITA’s cost per page for 1968 and 1969, ITA’s 
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estimate of $227.16 per page for the present procurement does not 
seem realistic. 

ITA has advised that it has kept individual cost records for certain 
tasks under its prior contract ; that these records indicate an improve- 
ment in ITA’s learning curve with resulting increased efficiency ; and 
that ITA’s costs decreased during the performance of the latter stages 
of its prior contract. The Navy did not keep cost records for individual 
tasks. The cost data furnished to our Office to establish ITA’s cost per 
page under ITA’s prior contract is an average cost derived by dividing 
the total costs incurred by ITA under its prior contract by the number 
of pages, and it is not shown that even this data was available at the 
time the award decision was made. 

By letter of April 17, 1970, with attachments, counsel for JITCO 
submitted comments on behalf of that concern. Basically the argu- 
ments in that letter are that both ITA and Potomac were not in a com- 
petitive range; that the determination not to negotiate with ITA or 
Potomac was not an abuse of administrative discretion and that the 
award to JITCO resulted in a valid and binding contract. 

The contracting officer made the award to JITCO on February 11, 
1970, pursuant to 10 U.S.C. 2304(a) (10). The contract awarded was 
a cost-plus-incentive-fee type of contraet in the total estimated amount 
of $346,125, comprised of a target cost of $325,000 and a target fee of 
$21,125. It was provided that in no event would the adjusted fee be 
greater than $24,375 (7.5 percent of target cost) or less than $17,875 
(5.5 percent of target cost). 

Armed Services Procurement Regulation (ASPR) 3-805.2 provides 
as follows regarding the negotiations of cost-reimbursement type 
contracts : 


3-805.2 Cost-Reimbursement Type Contracts. In selecting the contractor for 
a cost-reimbursement type contract, estimated costs of contract performance and 
proposed fees should not be considered as controlling, since in this type of con- 
tract advance estimates of cost may not provide valid indicators of final actual 
costs. There is no requirement that cost-reimbursement type contracts be awarded 
on the basis of either (1) the lowest proposed cost, (2) the lowest proposed fee, 
or (3) the lowest total estimated cost plus proposed fee. The award of cost-reim- 
bursement type contracts primarily on the basis of estimated costs may encourage 
the submission of unrealistically low estimates and increase the likelihood of cost 
overruns. The cost estimate is important to determine the prospective contractor's 
understanding of the project and ability to organize and perform the contract. 
The agreed fee must be within the limits prescribed by law and appropriate to 
the work to be performed (see 3-808). Beyond this, however, the primary con- 
sideration in determining to whom the award shall be made is: which contractor 
can perform the contract in a manner most advantageous to the Government. 


The letter of April 17 from counsel for JITCO states that the above 
provision reflects the traditional rule that award of a cost-type con- 
tract is to be made chiefly on the basis of performance most advantage- 
ous to the Government. We agree with this traditional view ; however, 
















20 DECISIONS OF THE COMPTROLLER GENERAL [50 


there is nothing in the cited provision which sanctions a procedure 
whereby the most advantageous contractor is selected without negoti- 
ating with all those offerors submitting proposals within a competitive 
range. The requirement for negotiating with all offerors within a com- 
petitive range is applicable to the situation where a cost-type contract 
will be awarded. See B—162062, November 9, 1967. 

With regard to the nature and extent of negotiations to be conducted 
with offerors, ASPR 3-805.1, in implementation of 10 U.S.C. 2304(g), 
requires that “written or oral discussions shall be conducted with all 
responsible offerors who submit proposals within a competitive range, 
price, and other factors considered.” Also, ASPR 3-805.1(a) (v) re- 
quires that “* * * In any case where there is uncertainty as to the 
pricing or technical aspects of any proposals, the contracting officer 
shall not make award without further exploration and discussion prior 
to award.” In connection with what constitutes a competitive range the 
rule is that a proposal must be considered to be within a competitive 
range so as to require negotiations unless it is so technically inferior 
or out of line with regard to price that meaningful negotiations are 
precluded. We have recognized that the determination of competitive 
range, particularly as regards technical considerations, is primarily a 
matter of administrative discretion which will not be disturbed in the 
absence of a clear showing that such determination was an arbitrary 
abuse of discretion. See 48 Comp. Gen. 314 (1968). 

The criteria for evaluation in the RFQ stated that 25 points were 
assigned to reasonableness of cost. During the evaluation of proposals 
it was decided that the factor of price should be considered as “zero” 
for all offerors differing by more than 10 percent from the Govern- 
ment’s estimate and that therefore on a technical basis only JITCO was 
qualified for negotiations since JITCO’s proposal was clearly superior 
to the other proposals. We find no basis to support this type of reason- 
ing, at least not without giving offerors whose prices were considered 
too low a chance to attempt to justify the validity of their prices. 
Navy’s reasoning resulted, in effect, in deletion of the price evaluation 
factor stated in the solicitation. 

Giving price 25 points in evaluating proposals for a cost-reimburse- 
ment type contract was possibly too much weight for this factor and 
it may have been for the purpose’ of attempting to rectify this that 
Navy decided to eliminate price in evaluating proposals. We realize 
that the award in this case was of a cost-reimbursement type contract 
and that therefore an offeror’s estimated prices should not be the de- 
ciding factor in selecting the successful offeror. However, Navy should 
have considered that in yiew of its decision to evaluate proposals on a 
basis other than as indicated in the RFQ, there should have been a new 
round of negotiations on this basis. 
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Navy has argued that the price in ITA’s proposal was unrealistic 
considering ITA’s cost in performing its prior contract and the Gov- 
ernment’s estimate and that therefore price discussions with ITA 
would have served no useful purpose. In answer to this, ITA’s argu- 
ment was that it had cost data on individual tasks performed in the 
latter period of its prior contract ; that this data indicated that ITA’s 
learning curve improved during performance of its prior contract 
with a resulting increase in efficiency and that ITA’s costs decreased 
in the latter stages of its prior contract. Navy was given the opportu- 
nity of refuting this argument by ITA; however, Navy apparently 
does not have cost data on individual tasks performed in the latter 
stages of ITA’s prior contract. We do not consider the cost data fur- 
nished by Navy which is an average cost over the entire term of ITA‘s 
contract as refuting ITA’s argument that its costs decreased during the 
latter portion of its contract. 

The Government’s estimate by itself does not seem to be a sound 
basis for rejecting ITA’s proposal without negotiations since if there 
had been negotiations with ITA and certain areas had been clarified, 
the price offered by that concern might well have been close to the 
Government’s estimate. If being within 10 percent of the Govern- 
ment’s estimate was the basis for determining whether to negotiate 
price with an offeror, JITCO’s proposal which was more than 10 per- 
cent of the Government’s estimate was also out of this range, yet price 
negotiations were conducted with that concern. 

The price in ITA’s proposal does bear some relationship to ITA’s 
understanding of the work involved. It could be that Navy felt that 
the price in ITA’s proposal showed such a lack of understanding of 
the work involved that negotiations with ITA would serve no useful 
purpose. However, if as we understand it the work to be done was all 
“original” work, rather than a combination of “original” and “re- 
vision” work such as ITA had been performing, its low price may have 
been due to the failure of the solicitation to make this clear. This, too, 
probably would have been clarified in negotiations with ITA. More- 
over, Navy seems to concede that ITA had the capability to perform 
the contract for this procurement. 

One further observation is that Navy apparently felt it was neces- 
sary to protect itself from a cost standpoint and therefore made the 
award on an incentive-fee basis to give the contractor incentive to re- 
(luce cost. This also seems to stem from the failure to negotiate price 
with ITA. 

In the circumstances we do not agree with Navy's position that there 
was a basis for rejecting ITA’s proposal without negotiations and 
negotiating only with JITCO. Accordingly, we believe that the award 
to JITCO should be canceled. 


449-795 O-72-4 





22 DECISIONS OF THE COMPTROLLER GENERAL [50 


The enclosures forwarded with the letter of March 19, 1970, are 
returned as requested. 


[ B-168691 J 


Pay—Rear Admirals, Etc.—Officers Serving as Judge Advocate 
Generals—<Assigned Not Detailed 


The legislative history of Public Law 90-179, which authorized detailing two 
officers—a Navy officer (10 U.S.C. 5149(b) and a Marine officer (10 U.S.C. 5149 
(c) )—as Assistant Judge Advocate Generals of the Navy, entitled to the rank and 
grade of rear admiral (lower half) or brigadier general while so serving, unless 
entitled to a higher rank or grade under another provision of law, evidencing no 
intent that a captain or officer of lesser rank receive the pay of a rear admiral 
(lower half) or brigadier general, as appropriate, the two Navy captains not 
detailed but assigned as Assistant Judge Advocate Generals to avoid creating 
entitlement to flag rank within the meaning of 10 U.S.C. 5149(b), having been 
denied the grade of rear admiral (lower half) and its benefits, may not be paid 
under 37 U.S.C. 202(1) at that grade. 


To Lieutenant G. R. Swack, Department of the Navy, July 13, 1970: 


Further reference is made to your letter.dated October 7, 1969, for- 
warded here by second endorsement dated December 22, 1969, of the 
Director, Navy Military Pay System, requesting an advance decision 
as to whether Captain S. H. Sharratt and Captain Richard J. Selman 
may be paid the pay authorized for rear admiral (lower half) retro- 


active to July 16, 1968, and August 20, 1968, respectively. Your request 
has been assigned submission No. DO-N-1063 by the Department of 
Defense Military Pay and Allowance-Committee. 

Your request was accompanied by comments dated November 5, 
1969, of the Judge Advocate of the Navy, and a statement dated De- 
cember 1, 1969, by the Chief of Naval Personnel, commenting upon 
the question presented. There has also been forwarded for our con- 
sideration a memorandum from the Acting Judge Advocate General 
of the Navy dated May 27, 1970, enclosing a copy of letter dated 
April 14, 1970, from Senator Sam J. Ervin, Jr., relating to the status 
of Captains Sharratt and Selman. 

By BUPERS Order 125011(1), dated July 24, 1968, confirming 
verbal instructions of July 16, 1968, Captain George S. H. Sharratt, 
JAGC, USN, was ordered to report immediately to the Judge Advo- 
cate General of the Navy for duty as Assistant Judge Advocate Gen- 
eral for Civil Law. By BUPERS Order 113880(1), dated August 20, 
1968, Captain Richard J. Selman, JAGC, USN, was ordered to report 
to the Judge Advocate General of the Navy for duty as Assistant 
Judge Advocate General for Military Law and for additional duty as 
officer in charge, Navy Appellate Review Activity, Office of the Judge 
Advocate General, Washington, D.C. 

In his statement of December 1, 1969, the Chief of Naval Personnel 
stated that it was his specific intent not to detail the officers here in- 
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volved so as to create entitlement to flag rank within the meaning of 
10 U.S.C. 5149(b) and indicated that such a detail would necessitate 
approval by the Secretary of the Navy. 

In view of NAVCOMPT Instruction 7220.44, Change Transmittal 
27, dated August 30, 1969, to the Department of Defense Military 
Pay and Allowance Entitlements Manual (paragraph 10214b(2) 
of Change 15, dated January 5, 1970), which provides that an officer 
is entitled to the basic pay of rear admiral (lower half) or brigadier 
general when “detailed” as Assistant Judge Advocate General, you 
express doubt as to whether payment in the grade of rear admiral 
may be made to Captain Sharratt and Captain Selman retroactive 
to the dates of their orders inasmuch as the regulations at the time 
of the “initial details to this duty” as Assistant Judge Advocate Gen- 
erals did not provide for payment in those positions in the rank of 
rear admiral, “although P.L. 90-179 of December 8, 1967, 80 [81] 
Stat. 547 [548], did so provide.” 

The act of December 8, 1967, which established the Judge Advocate 
General’s Corps in the Navy, amended 10 U.S.C. 5149 to permit, in 
addition to a Deputy Judge Advocate General, the detailing of two 
officers “as Assistant Judge Advocate General of the Navy.” As per- 
tains to the present question, section 5149 provides as follows: 

(b) An officer of the Judge Advocate General’s Corps who has the quali- 
fications prescribed for the Judge Advocate General in section 5148(b) of this 
title may be detailed as Assistant Judge Advocate General of the Navy. While 
so serving he is entitled to the rank and grade of rear admiral (lower half), 
unless entitled to a higher rank or grade under another provision of law. An 
officer who is retired while serving as Assistant Judge Advocate General of 
the Navy under this subsection or who, after serving at least twelve months 
as Assistant Judge Advocate General of the Navy, is retired after completion 
of that service while serving in a lower rank or grade, may, in the discretion of 
the President, be retired with the rank and grade of rear admiral (lower half). 
If he is retired as a rear admiral, he is entitled to retired pay in the lower 
half of that grade, unless entitled to higher pay under another provision of law. 

(c) A judge advocate of the Marine Corps who has the qualifications pre- 
scribed for the Judge Advocate General in section 5148(b) of this title may be 
detailed as Assistant Judge Advocate General of the Navy. While so serving he 
is entitled to the rank and grade of brigadier general, unless entitled to a 
higher rank or grade under another provision of law. An officer who is retired 
while serving as Assistant Judge Advocate General of the Navy under this sub- 
section or who, after serving at least twelve months as Assistant Judge Advocate 
General of the Navy, is retired after completion of that service while serving in a 
lower rank or grade, may, in the discretion of the President, be retired with the 
rank and grade of brigadier general. If he is retired as a brigadier general, he 
is entitled to the retired pay of that grade, unless entitled to higher pay under 
another provision of law. 

In addition, the act of December 8, 1967, added to 37 U.S.C. 202 
a new subsection (k) (redesignated as subsection (/) by section 3(2) 
of the act of October 22, 1968, Public Law 90-623, 82 Stat. 1312, 


1314), as follows: 


Unless appointed to a higher grade under another provision of law, an officer 
of the Navy or Marine Corps serving as Assistant Judge Advocate General of 
the Navy is entitled to the basic pay of a rear admiral (lower half) or brigadier 
general, as appropriate. 
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The legislative history of Public Law 91-179 (10 U.S.C. 5149 (b) 
and (c) and 37 U.S.C. 202(7)) shows that the language finally 
enacted was the result of several amendments and changes of proposed 
language and we have carefully considered the explanations and 
discussions of those amendments and changes in conjunction with the 
language of the law as finally enacted but we are unable to ascertain 
an intent that any captain or officer of lesser rank should be paid the 
pay of a rear admiral (lower half). 

Prior to enactment of the act of December 8, 1967, 10 U.S.C. 5149(a) 
merely provided that an officer of the line of the Navy or the Marine 
Corps “may be detailed” as an Assistant Judge Advocate General of 
the Navy. That subsection also provided that “While so serving” 
such an officer is entitled to the highest pay of his rank. Additional 
pay provisions were included in 37 U.S.C. 202(i). 

When H.R. 12910, a bill to establish a Judge Advocate General’s 
Corps in the Navy, was first introduced (September 14, 1967), no 
substantial change was proposed in the language relating to an Assist- 
ant Judge Advocate General except that an officer “shall be detailed” 
as Assistant Judge Advocate General of the Navy and the special 
pay provision was omitted. Also (in section 7 of the bill) it was pro- 
posed to amend the language of 37 U.S.C. 202 to remove the special 
pay provisions for an officer detailed as Assistant Judge Advocate 
General of the Navy. 

As passed by the House of Representatives, H.R. 12910 had been 
completely revised insofar as Assistant Judge Advocate Generals of 
the Navy are concerned. At that time the bill would have enacted 10 
U.S.C. 5149(b) providing that a Judge Advocate of the Navy “shall 
be detailed” as Assistant Judge Advocate General of the Navy. “While 
so serving, he is entitled to the rank and grade of rear admiral (lower 
half)” unless entitled to a higher rank under another provision of 
law. That subsection also would have provided special retirement 
rights for an officer “retired while serving as an Assistant Judge 
Advocate General of the Navy under this subsection” or retired after 
he had served in that capacity. 

It was proposed also to enact 10 U.S.C. 5149(c) which would have 
provided that a Judge Advocate of the Marine Corps “shall be de- 
tailed” as Assistant Judge Advocate General of the Navy. “While 


so serving” such an officer would have been entitled to the rank and 
grade of brigadier general and speciai retirement rights like those 
provided in 10 U.S.C. 5149(b) were included. Section 7 of the bill 
would have added subsection (k) to 37 U.S.C. 202 which would have 
provided that an officer “serving” as Assistant Judge Advocate Gen- 


eral of the Navy is entitled to the basic pay of a rear admiral (lower 
half) or brigadier general, as appropriate. 
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Hence, as the proposal passed the House, it provided that one 
officer of the Navy and one officer of the Marine Corps “shall be de- 
tailed” as Assistant Judge Advocate General of the Navy. Those 
officers, “While so serving,” would have been entitled to the rank 
and grade of rear admiral (lower half) or brigadier general, as appro- 
priate, and while “serving” as Assistant Judge Advocate General 
of the Navy they would have been entitled to basic pay of a rear 
admiral (lower half) or brigadier general, as appropriate. 

Nowhere in the proposal, or in its legislative history, to this point, 
do we find any suggestion that a position of Assistant Judge Advocate 
General of the Navy, except as specifically stated, was proposed. 
Neither do we find that the special pay provisions proposed for in- 
clusion in 37 U.S.C. 202(k) for an officer serving as Assistant Judge 
Advocate General of the Navy were intended to apply to an officer 
other than one detailed under the authority provided in the proposed 
10 U.S.C. 5149(b) or (c). 

When the bill was considered by the Armed Services Committee 
of the Senate it was amended so as to omit 10 U.S.C. 5149(c) and 
the language of 10 U.S.C. 5149(b) was adjusted so as to provide for 
only one Assistant Judge Advocate General of the Navy—“A Judge 
Advocate of the Navy or Marine Corps * * * shall be detailed” as 
Assistant Judge Advocate General of the Navy. No substantial change 
in language was made in the provisions relating to the rank or grade 
or the retirement rights of an Assistant Judge Advocate General of 
the Navy. Also, no change in language was made in the provisions 
with respect to pay for a person so serving. See S. Rept. No. 748, 
90th Cong., to accompany H.R. 12910. 

On the floor of the Senate, on the motion of Senator Ervin, the bill 
was amended to include 10 U.S.C. 5149(b) and (c) exactly as those 
sections were passed by the House except that the word “may” was 
substituted for the word “shall” in the first sentence of each section. 
Senator Ervin explained the amendments (113 Cong. Rec. 32764), as 
follows: 


Mr. President, as referred to the committee this bill proposed to establish 
two new statutory positions of Assistant Judge Advocate General of the Navy. 
One of these positions would have been filled by a Navy officer with the rank 
and grade of rear admiral, lower half, and the other would have been filled by a 
Marine Corps officer with the rank and grade of brigadier general. 

The Committee on Armed Services consolidated these two positions into one 
and provided that the occupant could be either a Navy officer in the grade of 
rear admiral, lower half, or a Marine Corps officer in the grade of brigadier 
general. The committee decided not to increase the number of flag officers in the 
Navy or general officers in the Marine Corps whose confirmations it would rec- 
ommend to the Senate. Accordingly, the one additional flag or general officer 
involved in the committee version of the bill would have caused the Navy or the 


Marine Corps to accommodate this additional flag or general officer within the 
limitations now applicable. 


After the committee’s action the line officers of the Navy and the Marine Corps 
protested their inability to accommodate an additional uniformed lawyer as a 
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rear admiral or a brigadier general and I have agreed to sponsor an amendment 


that establishes the two new statutory positions of Assistant Judge Advocate 
General of the Navy on a permissive basis instead of requiring that they be filled 
by a flag officer of the Navy or a general officer of the Marine Corps. If those 
in power in the Navy and the Marine Corps are later persuaded that additional 
flag or general officer positions should be filled by uniformed lawyers, the au- 


thority for flag and general officer grade for the occupants of these offices will 
exist. 
* * + +. + + + 


Mr. President, the purpose of the amendments which I have offered is to make 
the assignment of a flag officer or general officer to the positions of Assistant 
Judge Advocaie General of the Navy, which are created by the bill, permissive 


rather than mandatory; and it is merely to take care of the present objection 


of the Navy that it is unable to subtract from present authorized flag officers 


and general officers for these posts. The amendments would make it permissive 
rather than mandatory. 


It is noted that Senator Ervin said that he had agreed to sponsor an 
amendment that establishes the two new statutory positions of Assist- 


ant Judge Advocate General of the Navy on a permissive basis instead 


of requiring that they be filled with flag or general officers and later 
he indicated that the bill creates positions of Assistant Judge Advo- 
cate General of the Navy. However, no specific language other than 


that contained in 10 U.S.C. 5149 (‘b) and (c) was proposed and each 
of those subsections contains mandatory language that an officer de- 
tailed under those provisions shall have either flag or brigadier general 
rank and grade. 

Because of the changes made in the bill by the Senate it had to re- 
ceive further consideration by the House of Representatives. The dis- 
cussion on the floor of the House during that consideration is found on 
pages H15565-6 of the Congressional Record for November 20, 1967 
(113 Cong. Rec. 33209). That discussion includes the following state- 
ment by Congressman Philbin explaining why further House action 
was necessary : 


Under the language of the bill prior to its amendment the Secretary of the 
Navy would have been required to detail two Assistant Judge Advocate Generals 
and the Senate committee advised that if this were done the Stennis ceiling 
would not be raised, and that the flag and general officers filling the two billets 
would have to be charged against the total number of flag and general officers 
already authorized under the Stennis ceiling for the Navy and the Marine Corps. 
Both the Navy and the Marine Corps took the position that they could not ab- 
sorb at this time within their current flag- and general-officer allocations the two 
Assistant Judge Advocate General billets. Consequently the language was 
changed to enable the Navy and Marine Corps to have some flexibility in this 
regard. 


Later in the discussion in answer to a question whether the bill would 
be permissive for the establishment of a Judge Advocate General’s 
Corps, Mr. Philbin replied : 


No; it is permissive only to the rank of the two officers to be added to the Corps 
when it is organized, and they shall be of flag rank as well as a lower, lesser 
rank, presumably captains. 
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The Senate amendments were concurred in and the two subsections 
were enacted as quoted above. 


The Judge Advocate General of the Navy in his comments of No- 
vember 5, 1969, which accompanied your request for decision, and the 


Acting Judge Advocate General in his memorandum of May 27, 1970, 
recently received, take the position that 10 U.S.C. 5149(b) and (¢) 


created two statutory positions as Assistant Judge Advocate General 
of the Navy to be filled by officers with no restrictions whatsoever as 
to their rank, grade, or branch of the Naval service. Certainly that 


conclusion cannot be based on any specific provisions in those two sub- 


sections and even if it could be admitted that those two subsections, 
plus their legislative history, warrant that conclusion, no progress 
would be apparent in solving the pay rights of those officers. 

For example, if a captain in the Navy is assigned, as Captain Shar- 
ratt appears to have been, to act as Assistant Judge Advocate (ieneral 
of the Navy, he is either detailed under 10 U.S.C. 5149(b) or he is not. 
If he is detailed under that subsection it is specifically provided that he 
is entitled to the rank of rear admiral (lower half) while so serving. 
If he is not detailed under that subsection and if we admit, for the sake 
of argument, that his detail nevertheless makes him an Assistant Judge 
Advocate General of the Navy, what are his rights? If he occupies a 
position of Assistant Judge Advocate General that was created by 
statute, as the Judge Advocate General contends, that statute must be 


10 U.S.C. 5149(b) (no other has been suggested). An officer who is 


retired while serving as Assistant Judge Advocate General of the Navy 
under that subsection may be retired in the grade of rear admiral 
(lower half) with retired pay based on that grade. 

On the other hand, we have found nothing in the law or its legisla- 
tive history of any intent to authorize retirement for an Assistant 
Judge Advocate General of the Navy in a grade higher than the one 
in which he served on active duty or to authorize retired pay based on 
such a higher grade. 

When the provisions now contained in 37 U.S.C. 202(7) were in- 
serted in H. R. 12910 (proposed as 37 U.S.C. 202(k) ) they would have 
fixed the active duty pay and would have been applicable only to those 
officers detailed as Assistant Judge Advocate General of the Navy 
under the proposed specific statutory authority providing for such 
details. In other words, those provisions would have authorized the 
pay of a rear admiral (lower half) or a brigadier general, as appro- 
priate, for an officer detailed as Assistant Judge Advocate General of 
the Navy and who, because of that detail and while so serving, was en- 
titled to the grade of rear admiral (lower half) or brigadier general. 

Those provisions are applicable at the present time to an officer so 
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detailed and serving and it is our view that they do not extend to cap- 
tains, or officers of lesser grade, who have been administratively as- 
signed as Assistant Judge Advocate General of the Navy and who have 
been denied the grade of rear admiral (lower half) or brigadier gen- 
eral. The matter is entirely too doubtful for this Office to conclude that 
Congress intended that the pay provisions of 37 U.S.C. 202(Z) should 
apply to officers so administratively assigned but at the same time in- 
tended to deny them the benefits specifically provided by 10 U.S.C. 
5149(b) or (c) as to rank and grade for an officer “detailed” to so 
serve. 

After most careful consideration of all the information presented 
and without considering whether it is appropriate to detail two Navy 
officers to serve as Assistant Judge Advocate General of the Navy (in- 
stead of one Navy officer and one Marine Corps officer), we must con- 
clude that neither of the officers involved is entitled to the pay of a rear 
admiral (lower half) under the provisions of 37 U.S.C. 202(2) on the 
basis of the present record. 


[ B-167926 J 


Sales—Property Descriptions—Rule 


The rule to be derived from past decisions of the Comptroller General relating 
to claims for alleged misdescription of surplus property where no guarantee pro- 
visions were incorporated in the invitation is that the holding authority, includ- 
ing the property disposal officer, should be held to the use of the best information 
available, the accuracy of which may be relied on if not internally inconsistent, 
but if the information is contradictory or inconsistent, the holding activity has 
the duty to select on some reasonable basis the descriptive information to be 
used. If no information is available, the holding activity has the duty to develop 
a description of the property on a reasonable basis, taking into consideration the 
circumstances and effort in relation to the probable value. Errors in judgment or 
typographical errors by the holding activity would not per se violate the rule. 


Sales—Disclaimer of Warranty—Erroneous Description—Relief 
Generally 


Under invitation for bids to dispose of surplus property on an “as is” and “where 
is” basis, bidders advised that the estimated weight of the items offered were 
not guaranteed and urged to inspect the property are not entitled to a price ad- 
justment for weight shortages if the descriptive information used by the holding 
activity was the best available, or if not available, the weight estimate was based 
on a visual inspection of the property because it would not have been feasible to 
weigh the individual items. However, relief may be granted where the con- 
tracting officer had actual or constructive notice of the misdescription before 
award, or the holding activity unexplainedly almost tripled the weight which 
had been accurately shown in a rough draft of the sales writeup. 


To the Director, Defense Supply Agency, July 15, 1970: 


Reference is made to the letters of April 9, 1970, and May 1, 1970, 
with attachments, from the Assistant Counsel, Defense Supply Agency 
(DSA), reference: DSAH-G, concerning our decision B-167926, Jan- 
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uary 15, 1970, and certain claims received by your agency for alleged 
misdescription of surplus items sold where there is no recourse under 
the “guarantee” provisions. It is suggested that our decisions 
B-160014, October 27, 1966, and B-166611, May 15, 1969, may be 
inconsistent. with B-167926, January 15, 1970. 

The decision, B—160014, October 27, 1966, concerned a claim for an 
alleged misdescription of an item in a surplus sales invitation. A sub- 
item of the item stated that the handle socket of certain hard tools were 
sliding T-type, 14-inch drive. The handle sockets were actually %p»- 
inch drive. It was found that the description was taken from the best 
available information as set out in the turn-in document from the hold- 
ing activity and there was no indication in the record before our Office 
of bad faith on the part of Government employees drawing the invita- 
tion or that such employees had any information that the subitem was 
other than as described in the invitation. The “Guaranteed Descrip- 
tions” clause was not included with the “Sale By Reference” conditions 
incorporated in that invitation. Since the sale was on an “as is” and 
“where is” basis, it was concluded that there was no warranty and that 
the rule of caveat emptor prevailed. 

In B-166611, May 15, 1969, an automobile was described as a sedan, 
1965 Dodge—6, 2-door, and the serial number of the car was set forth 
in the purchase description. The vehicle was actually a 1964 Dodge, the 
misdescription in the invitation resulting from a typographical error 
by the reporting agency. No guarantee provisions were incorporated as 
terms and conditions of that sale. The contention was that the catalog 
description was not based on the best available information. Our Office 
rejected this argument since the sales officer based the description on 
the best and sole information available to him, that furnished by the re- 
porting agency. 

The administrative reports refer to language in B—160014, October 
27, 1966, which states that “* * * Sales personnel generally rely upon 
the records certified to them by the holding activities in preparing the 
property descriptions which are inserted in disposal invitations and are 
under no duty to make any inspection of items themselves in preparing 
for the sale. Relief can only be granted where the misdescription is the 
result of some act on the part of the sales personnel themselves. The rule 
of caveat emptor applies with respect to misdescriptions resulting 
from the fault of employees of the holding activities * * *.” 

In B-166611, May 15, 1969, we said : 

* * * In surplus sales the officials of the Government are required only to act 
in good faith, which the sales officer did. * * * 

In B-167926, January 15, 1970, the turn-in document contained in- 
consistent descriptive language. Only the more favorable language was 
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included in the purchase description. In that case it was held that the 
property disposal officer could not simply select the more favorable 
information but had to carefully evaluate the situation to insure that 
the selection of one part of the description over another inconsistent 
part was based on the best available information. 

In B-151239, May 31, 1963, the property disposal officer knowingly 
changed the description of the property shown in the turn-in document. 
In B-151239, which was cited in B—167926, it was also found that the 
property disposal officer did not fulfill his duty. 

We think the rule to be derived from the foregoing cases is that the 
holding activity which includes the property disposal officer, should be 
held to the use of the best information available to it. Where the infor- 
mation is contradictory or inconsistent the holding activity has a duty 
to select the descriptive information to be used on some reasonable 
basis. However, where the description of the item available to the hold- 
ing activity is not internally inconsistent, it has a right to rely on the 
accuracy of the information. Where no information is available, the 
holding activity has a duty to develop a description of the property on 
a reasonable basis taking into consideration the circumstances and the 
effort justified in relation to the probable value. Errors in judgment 
or typographical errors by the holding activity would not per se violate 
the standard. We believe that our holdings on the point are consistent 
with this rule. 

The five factual situations presented for our consideration are set 
out individually below. 

The Capco Alloy Steel Company’s (Capco) claim concerned a short- 
age in the estimated total weight of item No. 11, contract No. 44-0048- 
097, which was described as follows: 

TUBING: 2-%4"’ outside dimension, corrosion resisting steel. FSN 4710-278— 
9453. Outside, Area E—Unpacked—Unused—Fair Condition. Total cost $2085. 
Est. Total wt. 3400 Lbs. 778 FEET. 

The above-quoted description of item No. 11 appeared in invita- 
tion for bids No. 44-0048, which incorporated by reference the instruc- 
tions, terms, and conditions, in the “Sale By Reference” pamphlet of 
March 1969. This pamphlet provided that the sale was on an “as is” and 
“where is” basis, that the description of the property was based on the 
best information available and the bidder was urged to inspect the 
property. It was further provided that the estimated total weight of 
the property was not guaranteed. 

Subparagraph (a)(1) of clause 27 in the “Sale By Reference,” 
March 1969 pamphlet provided that the contract price would not be 
adjusted or property deleted from the contract pursuant to the 
“GUARANTEED DESCRIPTIONS” clause unless the purchaser 
furnished the sales contracting officer written notice within 20 calendar 
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days of removal of the property that he considered the property to 
have been misdescribed; further, the property must be held sufficiently 
intact to permit identification by the Government. 

Capco paid $0.7869151 per foot for the 778 feet of tubing and re- 
moved the item on November 20, 1969. By letter of November 24, 1969, 
subsequent to the removal of the property, Capco advised the pro- 
curing activity that the item delivered consisted of 1,093 pounds and a 
request. was made for a price decrease of $415.26. 

The turn-in document to the holding activity indicated that the 
total weight of the property was 3,400 pounds. This information was 
used by personnel at the holding activity to prepare the property list 
which was submitted to the sales office. The descriptions in the property 
list were used in the invitation for bids. 

The facts of the Capco claim indicate that the purchase description 
was taken from the turn-in document without any changes by the 
selling activity. This case falls within the general rule that relief is 
denied where the selling activity acts in good faith on the basis of the 
best available information. Therefore, since there was no warranty 
with the respect to the weight of the property, Capco’s claim must be 
denied. 

The claim of Western Alloy Metals Corporation (Western) con- 
cerns a shortage in the estimated total weight of items Nos. 105 
through 116 under invitation for bids No. 44-9130, issued by the 
Defense Surplus Sales Office, Oakland, California. Item No. 105 was 
described as follows: 

BATTERY, STORAGE: Nickel, alkaline, 30 cell, 11 plate, Edision, Model 30C5. 
Total cost $2956 

}st. Total wt. 4200 lbs. 2 EACH 

Article: Dangerous Property Applicable. 

Items Nos. 106 through 115 were described as “same as” item No. 

105. Item No, 116 was described as follows: 
116 BATTERY, STORAGE: Edision, consisting of: 

2 Ea.—Model 10D6A, 6 cell 

1 Ea.—Model unknown, 6 cell, dimensions : 2614’’ x 13’’ x 23’’. 

1 Ea.—Model unknown, 30 cell, dimensions : 3614’’ x 314%4”’ x 21\4"’. 
Outside Lot 505-33— Unpacked—Used—Poor Condition 

Total cost $2200 


Ust. Total wt. 4800 lbs. 1 LOT 
Article EQ: Dangerous Property Applicable. 


The estimated weight of the total quantity described in items Nos. 
105 through 116 was 51,000 pounds. Western was the high bidder at 
$5,403 and award was made to that concern on May 23, 1969. 

On June 27, 1969, subsequent to removal of the property, a repre- 
sentative of Western advised the contracting officer by telephone of a 
shortage in weight in items Nos. 105 through 116 and of Western’s 
intention to file a claim. By letter of November 4, 1969, Western 
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advised the contracting officer that there was a shortage of 23,560 
pounds and a refund of $2,905.64 was requested. The batteries were re- 
moved from Government control on June 25, 1969. Western filed its 
written claim for relief on November 4, 1969. 

Spaces in the turn-in document for describing the type of container, 
the total weight, the number of containers, and the total cube were 
left blank. The report from the sales contracting officer states that 
the writer of the sales description estimated the total weight from 
visual inspection and these weights were included in the property 
listing referred to the sales office. The sales office apparently relied 
on this listing in including the purchase description in the invitation. 

The invitation which is the subject of Western’s claim incorporated 
the instructions terms and conditions contained in the “Sale By Ref- 
erence” pamphlet of April 1968. The provisions in this pamphlet that 
the sale was on an “as is” and “where is” basis; that the description 
of the property was based on the best information available and urg- 
ing the bidder to inspect the property were the same as the provisions 
in the March 1969 “Sale By Reference” pamphlet. The April 1968 
pamphlet stated that the estimated total weight was not guaranteed. 
Paragraph (a) (1) of clause 27 in the April 1968 “Sale By Reference” 
pamphlet is the same as the corresponding clause in the March 1969 
“Sale By Reference” pamphlet, summarized above. 

The facts of Western’s claim indicate that the misdescription was 
due to a visual inspection by the writer of the purchase description 
who was part of the holding activity. The sales office described the 
property in accordance with the information reported to it by the 
holding activity. We have been advised that in view of the mix of 
batteries it would have been necessary to individually weigh the bat- 
teries to insure that the weight was accurate; that this was not feasi- 
ble; that, therefore, a visual inspection was made and the weight was 
described as an estimate. In our opinion the holding activity acted 
reasonably in the circumstances; consequently, there is no basis for 
granting relief to Western. 

The letter of May 1, 1970, from your agency, presents claims from 
Ashland Metals under two separate contracts—contracts Nos. 16- 
0061-116 and 25-0066-115. 

Contract No. 16-0061-116 was awarded to Ashland Metals for item 
No. 103, contained in sales invitation N.». 16-0061, issued by the De- 
fense Surplus Sales Office, Newport, Rhode Island. This item was 
described as follows: 

103. CABLE, POWER ELECTRICAL: Shipboard, consisting of: 
1790 Feet—(on 4 reels). Type MDGT-30, 30 conductor, AWG-3 conductor, 
600 volts, O/D 2.750, FSN 6145-184-2526. 
Inside—Unused—Good Condition 
Total cost $11,195 


Est. total wt. 25,000 Ibs. 
Est. Shipping Dim. F/Reels : 75’’ dia. x 48’’ W 1 LOT 
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Ashland Metals purchased the above item for $6,550 on a lot basis 
and subsequent to removal of the property filed a claim for refund 
of $1,167.99 based on the assertion that the actual weight of the prop- 
erty delivered was 4,458 pounds less than the estimated total weight 
stated in the purchase description. The turn-in documents list the 
property under the Federal stock number and the property disposal] 
officer has advised that the Federal Stock Catalog was used to describe 
the property. The gross weight of the property was estimated by 

personnel in the disposal office. A memorandum dated March 30, 1970, 

from the Disposal Division, Boston Naval Shipyard Annex, states 

as follows with respect to the estimated weight: 

1. Forwarded. This material was written “as a lot,” with description as a 
usable item. The footage was exact, the weight on the referral was an estimate, 
and for shipping purposes only; (not part of the description). 

The invitation incorporated by reference the terms and conditions 
contained in the “Sale by Reference, March 1969” pamphlet. These 
terms and conditions are the same as those described with reference 
to Capco’s claim. 

In Ashland Metals’ claim under contract No. 16-0061-116, an in- 
accurate estimate was made by disposal office personnel. This was a 
sale by “lot” and Ashland Metals alleged the shortage prior to the 
removal of all of the property. Our examination shows that for item 
No. 103 the firm submitted a total bid of $6,550 for the “lot” with no 
unit price inserted. There is no evidence of unreasonable action by 
the holding activity and the selling activity relied on information 
furnished to it by the holding activity. Therefore, there is no basis 
for granting relief under this contract. 

The claim under contract No. 25—-0066-115 awarded by the Defense 
Surplus Sales Office, Norfolk, Virginia, concerns the following pur- 
chase description of item No. 61 contained in sales invitation No. 
25-0066 : 

CABLE, ELECTRIC, NAVY DEGAUSSING: General Cable Corp., Spec. N15- 
C-1J, Type MDGA-19(23) ; 19 conductors copper stranded no. 7 Awg. AC, 
600 volts, felt asbestos and varnished cambric insulation and a compound 
impregnated rayon braid over each conductor. The conductors are cabled under 
a binder. Type MDGA has an impervious sheath and a painted metal armor 
braid over the binder. 

Est. 45,853 feet on 55 reels. FSN 6145-191-1982. 

Outside—Packed Unused—Good Condition 

Total cost $64,194 

Est. total wt. 320,971 lbs. 1 LOT 
Ashland Metals was the high bidder for the above property at 

$43,752.31. During removal of the property Ashland alleged a short- 

age in the estimated total weight and a letter dated March 5, 1970, 

from Ashland Metals confirmed this assertion. After complete removal 

Ashland Metals filed a claim for $24,033.56 based on the assertion 

that the actual weight of the property delivered was some 176,000 

pounds less than the advertised estimated total weight. 
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A memorandum prepared by the Property Sales Specialist dated 
March 26, 1970, indicates that an inspection was made of the remaining 
portion of item No. 61 after being advised of Ashland Metal’s asser- 
tion. One reel was selected as representative of the largest and heaviest 
of the lot. A computation was made taking into consideration that 
some of the reels were smaller than the largest selected and it was 
found that the total weight was 114,632 pounds consisting of 73,382 
pounds of cable (45,853 feet of cable at 2.5 pounds per foot) and 
41,250 pounds as the weight of the reels (55 reels at 750 pounds per 
reel). 

The sales contracting officer’s report gives the following details re- 
garding the misdescription of item No. 61: 

9. The NSC Disposal Division Memorandum of 26 March 1970 advises the 
estimated total weight of the cable was arrived at by obtaining the weight from 
one reel and multiplying by 55, the total number of reels. This method of esti- 
mating weight was incorrect in view of the footage listing by reel available at 
the time. The estimated footage was obtained from the markings on each reel 
and listed on the tally sheet. The description written by a NSC Disposal tech- 
nician on Material Identification form dated 3/3/69 is identical with the type- 
written referral listing and IFB description. The warehouseman that estimated 
the total weight should have been aware of the different footage on each reel as 
he compiled the listing. 

Ashland Metals alleges its bid price was computed on a pound basis. 
In this regard the sales contracting officer’s report states that a pru- 
dent businessman would have been able to ascertain that the cable 
weighed approximately 2.5 pounds per foot and with the purchase 
description estimate of 45,853 feet of cable on 55 reels, Ashland Metals 
should have concluded that the estimated total weight stated in the 
purchase description was incorrect. 

Enclosed with DSA’s report on Ashland Metals’ claim under this 
contract is an extract from a publication by National Electric on “Ship- 
board Cables.” Page 12 of this publication gives information regard- 
ing type MDGA-19(23) multiple conductor, degaussing, armored 
cable, which is the type of cable described in item No. 61. The publi- 
cation states that the approximate net weight per 1,000 feet is 2,516 
pounds which comes to approximately 2.5 pounds per foot of cable. 
DSA’s report of May 1, 1970, states that prior to bid opening a sales 
office representative established the current market appraisal of item 
No. 61 based on an average weight of 214 pounds per foot of cable for 
45,853 feet for a total of 114,632 pounds and that this information 
should have been reported to the contracting officer. The administra- 
tive report further advises that prior to award the contracting officer 
had item No, 61 inspected to verify the accuracy of the description of 
this item. The letter of May 1, 1970, recommends that an adjustment 
be authorized for item No. 61. 

Regarding Ashland Metals’ request for relief under contract No. 
25-0066-115, we find that on item No. 61 a total bid of $43,752.31 for 
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the “lot” was submitted with no unit price inserted. While certain 
publications may have indicated the weight per foot of cable, there 
has been no showing that Ashland Metals was actually aware that the 
purchase description was erroneous. Moreover, we will not impute the 
knowledge of the publications regarding the weight of cables to Ash- 
land Metals in the absence of a showing that Ashland Metals was 
more than an occasional purchaser of cable to be used as scrap. In view 
of the statement in the report that the sales office had information 
available which indicated that the estimated weight in the purchase 
description for item No. 61 was erroneous which should have been 
submitted to the contracting officer and the further statement that the 
contracting officer had the item inspected prior to award, we find that 
the circumstances here justify the conclusion that the contracting offi- 
cer had actual or constructive knowledge of the misdescription prior 
to award. Therefore, Ashland Metals may be granted an adjustment 
in the purchase price for item No. 61 as administratively recommended. 

The claim of Commercial Metals Company (Commercial) involves 
a shortage in the estimated total weight of item No. 170 described in 
invitation for bids No. 44-0038, issued by the Defense Surplus Sales 
Office, Oakland, California, as telephone cable having an estimated 
total weight of 40,000 pounds. The purchase description stated that 
the sale was on a “lot” basis. 

Commercial’s bid. for item No. 170 of $6,824.89, was high and an 
award was made to that concern on October 16, 1969. By letter of 
November 11, 1969, Commercial advised the contracting officer that 
the actual weight of item No. 170 was 19,400 pounds which is about 
one-half of the estimated total weight stated in the description and 
rescission of the contract for that item was requested. Commercial 
refused delivery and defaulted on its contract for item No. 170. In 
accordance with the “Default” provision of the “Sale by Reference” 
pamphlet, March 1969, incorporated by reference in the invitation, the 
contracting officer retained 20 percent of the purchase price. A claim 
has been made for refund of this 20 percent. The other pertinent terms 
and conditions in the “Sale by Reference” pamphlet, March 1969, 
are the same as those described in reference to Capco’s claim. 

A memorandum dated February 18, 1970, prepared by the Property 
Sales Specialist states that an inspection was made of the property 
covered by item No. 170 and the description in the invitation was 
found to be accurate except for the estimated weight. The memorandum 
states that a review of the rough draft of standard sales writeup data 
showed the gross weight to be 15,580 pounds; however, this had been 
changed by the holding activity to read 40,000 pounds. The adminis- 
trative report advises that the estimated weight of 40,000 pounds 
was put into the invitation based on information furnished by the 
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holding activity. An investigation was made with respect to the ac- 
curacy of the estimated weight for item No. 170; however, personnel 
at the holding activity could not account for the change. 

In Commercial’s case the estimated weight was accurately reflected 
in the sales writeup data furnished to the holding activity but for 
some unaccountable reason was changed by the holding activity and 
based on the information submitted to the sales activity an inaccurate 
but apparently more favorable description was put in the invitation. 
We find that the unexplained departure from the description pro- 
vided departs from the rule of reasonableness stated earlier. Conse- 
quently, we find that the facts of Commercial’s claim constitute a 
basis for granting relief. 

The letter of April 9, 1970, mentions a solution to the problem 
where the actual weight turns out to be less than the estimated weight 
shown in the purchase description. It is suggested that the weight 
be made a factual part of the invitation and thus subject to the “guar- 
antee” provisions. It is indicated that wider use of sales by weight are 
contemplated particularly where the value of the property depends 
primarily on the weight. We have no objection to such a solution. 


[ B-169823 J 


Gratuities—Reenlistment Bonus—Extension of Enlistment—Pay 
Increase Rate Applicability 


A member of the uniformed services who extended a 4-year enlistment on April 
14, 1970, under 10 U.S.C. 509 for 26 months effective April 15, 1970, the date of 
issuance of Executive Order No. 11525, making the new pay rates authorized 
by Public Law 90-207 and Public Law 91-231, retroactively effective to January 
1, 1970, is entitled to have the reenlistment bonus earned under 37 U.S.C. 308(a) 
computed at the new pay rates as the Defense Department implementation 
of the Executive order, which restricts the use of the increased rates in the 
computation of a reenlistment bonus when entitlement occurs after December 31, 
1969, but before April 15, 1970, has no application to the member who beginning 
his extended enlistment on April 15, 1970, is entitled to the computation of the 
reenlistment bonus under paragraph 10905 of the Defense Military Pay and 
Allowances Manual. 


To the Commanding Officer, Navy Regional Finance Center, 
July 15, 1970: 

Further reference is made to your letter of May 13, 1970 (file refer- 
ence 310:ECS :rr 7220), requesting an advance decision as to the proper 
rate of pay to be used in computing reenlistment bonus to be paid to 


PN2 David W. Naumann, incident to completing his enlistment on 
April 14, 1970, and the extension of such enlistment on April 15, 1970, 


in the circumstances disclosed, The request was forwarded here by 


first endorsement dated June 5, 1970, from the Director, Navy Mili- 
tary Pay System, and has been assigned submission No. DO-H-1081 
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by the Department of Defense Military Pay and Allowance 
Committee. 

It appears from the agreement to extend enlistment (NAVPERS 
601-1LA/NAVCOMPT 513), copy of which was enclosed with your 
letter, that the member's original contract of enlistment (for 4 years 
effective April 15, 1966) was completed on April 14, 1970, and that 
he agreed to extend his enlistment under 10 U.S.C. 509 for a period 
of 26 months effective April 15, 1970. 

In the light of paragraph 3 of SECNAVNOTE 7220 dated April 
16, 1970, and the provisions of paragraph 10904 of the Department 
of Defense Military Pay and Allowances Entitlements Manual which 
you cite, you ask whether the reenlistment bonus should be paid at 
the old rate (1969) or the new rate (1970) of pay. You say that the 
member was paid the bonus computed on the lesser rate of pay pend- 
ing our decision, 

In implementing section 8(a) of the act of December 16, 1967, Pub- 
lic Law 90-207, 81 Stat. 649, 654, and the Federal Employees Salary 
Act of 1970, Public Law 91-231, April 15, 1970, 84 Stat. 195, 5 U.S.C. 
5332 note, the President adjusted upward the rates of monthly basic 
pay for members of the uniformed services, the new rates being set 
forth in section 1 of Executive Order No. 11525 dated April 15, 1970, 


effective January 1, 1970. Section 2 of the same Executive order pro- 
vides as follows: 


Sec. 2. (a) A person who became entitled after December 31, 1969, but before 
the date of enactment of the Federal Employees Salary Act of 1970, to payment 
for items such as lump-sum leave, reenlistment and variable reenlistment bonus, 
continuation pay, any type of separation pay, or six months death gratuity, 
shall not be entitled to any increase in any such payment by virtue of this order. 

(b) Authority to prescribe other rules for payment of retroactive compensa- 
tion shall be exercised for the uniformed services by the Secretary of Defense. 
ontitlement to retroactive pay under such rules shall be subject to the provisions 
of section 5 of the Federal Employees Salary Act of 1970, and shall conform as 
nearly as may be practicable to the provisions of Section 7 of the Act of Decem- 
ber 16, 1967, 81 Stat. 634. 

Pursuant to the quoted section 2(b), the Deputy Secretary of Defense 
in memorandum for the Assistant Secretary of Defense (Comptroller) 
dated April 21, 1970, prescribed certain rules implementing the Execu 

tive order. Rule 1 of the memorandum states in part that “A person 
who became entitled, after December 31, 1969, but before April 15, 
1970 to payment for items such as * * * reenlistment and variable reen 

listment bonus * * * will not be entitled to any increase in any such pay- 
ment by virtue of that order.” The same language is contained in para- 
graph 3 of SECNAVNOTE 7220 cited in your submission. 

A reenlistment bonus is authorized under 37 U.S.C. 308(a) com 
puted, as there indicated, on the basis of the basic pay to which the 
member was entitled “at the time of discharge or release.” Section 
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308(f) authorizes the Secretary concerned to prescribe regulations 
for the administration of that section. 

Under the provisions of section 509 of ‘Title 10, U.S. Code, as added 
by section 2(a) (1) (B) of the act of January 2, 1968, Public Law 90- 
235, 81 Stat. 753, 755, and under regulations of the Secretary concerned, 
the term of enlistment of a member may be extended with his written 
consent for not more than 4 years and he has the same rights, ete., 
that he would have if discharged at the same time from an enlistment 
not so extended. In implementing the 1968 law, paragraph 10904 of 
the Department of Defense Military Pay and Allowances Entitlements 
Manual, provides in pertinent part as follows: 

Compute reenlistment bonus as for actual reenlistment when a member volun- 
tarily extends his enlistment for 2 years or more. This includes combined exten- 
sions of enlistment as provided below. When part of a year is involved, compute 
the bonus by using as a multiplier the total number of years and fractions of 


years for which the enlistment was extended. * * * Compute at pay rate applicable 
on day before he began serving on the first extension. 


Paragraph 10905 of the same manual provides that : 
Payment of regular reenlistment bonus is normally made on the day .the mem- 


ber reenlists. A member who extends his enlistment for 2 years or more is not 
paid the bonus for the extension until he actually begins serving the extension. 


Since the member's original enlistment terminated on April 14, 


1970, and since he did not actually begin serving his extended enlist- 
ment until April 15, 1970, at which time he became entitled to be paid 
the bonus as provided in paragraph 10905, DODPM, he may not be 
considered as becoming entitled to the reenlistment bonus “after 
December 31, 1969, but before April 15, 1970” for purposes of section 
2(a) of Executive Order No. 11525 and the implementing regulations, 
so as to require computation of the bonus under the 1969 rates of pay. 
Accordingly, the member is entitled to have his reenlistment bonus 
computed on the rates of basic pay prescribed in Executive Order 
No. 11525 which became effective January 1, 1970, and which rates 
were applicable on the date before (April 14, 1970) he began serving 
on his first extension. 

We note that, on the member's agreement to extend his enlistment, 
a reenlistment bonus in the amount of $745.60 was paid to him. This 
amount appears to have been computed on the basis of the 1969 rate 
of pay of an E-5 with over 4 years’ service. Since the member cid not 
complete 4 years’ service until midnight April 14, 1970, and since the 
bonus is required to be computed at the rate applicable on the day 
before he begins serving on the first extension, it would appear that the 
bonus should have been computed on the basis of an E-5 with over 3 
years’ service. The bonus should be recomputed on this basis under 
the 1970 pay rates. 
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[ b-16942 J 
Contracts—Unprofitable—Relief 


A request for relief under section 17 of the Armed Services Procurement Regu- 
lation authorizing extraordinary contractual actions to facilitate the national 
defense made after contract completion and final payment on the basis the bid 
underpricing was due to unforeseen production difficulties and misleading vendor 
quotes is for denial where the occurrence of a mistake “so obvious it was or 
should have been apparent” is not demonstrated, and the record establishes the 
price bid was adequately verified and was intended, and only subsequent events 
resulted in the unprofitable contract. Even assuming the existence of a bona 
fide mistake, the fact that the price bid greatly exceeded the Government’s esti- 
mate intended as a funding allocation, or that prior procurements for lesser 
quantities were priced much higher than a group of bids in the price range of the 
successful bid did not place the contracting officer on actual or constructive notice 
of error. 


To Witte and Witte, July 16, 1970: 


Further reference is made to your letters dated April 8 and 28 and 
June 10, 1970, with enclosures, requesting rescission of contract No. 
DAAG25-67-C-1005 between your client San ColMar Industries, Ine. 
(SCT), and the Department of the Army, on the ground that your 
client made an error in its bid “so gross that the Government was 
placed on notice of the error and was bound to point it out to SCI 
(but did not) when it requested clarification of the bid.” 

The subject procurement was for 1,512 each of “Plug, Dwg C7305011, 
Rey. D. for 155 mm Howitzer, MLA1.” with an option reserved to the 
Government for an additional quantity. Bids as follows were received 
from nine bidders: 


OPTION 
BIDDER UNIT PRICE UNIT PRICE 


San ColMar Industries, Inc. $8. 00 $7. 80 
Imeco Precision Products &. 20 8. 10 
Universal Metal Chain Co. “s 11.11 
Mt. Vernon Welding and Machine 28. 20 28. 20 
Bristol Dynamics, Inc. 95 29. 95 
Continental Fabricators Corp. . 00 31. 00 
Argo Development Corp. . 50 32. 50 
Stellar Tool and Mfg. Co., Ine. 38. 50 38. 50 
R & Z@ Precision Industry, Inc. 47. 01 47.01 


Following a favorable preaward survey and verification of its bid 


prices in response to a request by the contracting oflicer, award was 


made to SCI on November 4, 1966, as the lowest responsive, responsible 


bidder. On December 29, 1966, the contract quantity was increased by 
1,200 units at a price of $7.80 each in accordance with the contract 
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option provision, with no objection from SCI and the contract was 
subsequently fully performed by SCI and final payment was made. 

By letters dated August 11, 1967, before contract completion, and 
September 3, 1969, substantially after contract completion, SCI re- 
quested an adjustment of the contract price under the authority of 
section 17 of Armed Services Procurement Regulation (ASPR), au- 
thorizing extraordinary contractual actions to facilitate the national 
defense, in the amount of $7.90 per unit for the basic and option quanti- 
ties of the contract—a total of $21,424.80. The basis for this request 
generally was that unforeseen production difficulties and misleading 
vendor quotes had resulted in an underpricing of the SCI bid to that 
extent. 

By decision of the head of the procuring activity dated November 8, 
1969, the request for adjustment was denied on the ground that the 
contractor had not demonstrated, pursuant to ASPR = 17-204.3(ii). 
that it was a mistake “so obvious that it was or should have been ap- 
parent to the contracting officer.” The decision noted that the contrac- 
tor’s letter of September 3, 1969, stated that its mistake “may not have 
appeared as apparent to the Contracting Officer.” Also, the decision 
held that “Any mistake which the Contractor may have made was 
unilateral in nature, for which the Contractor alone must bear the 
sole responsibility.” 

It is your contention that the difference between the SCT unit price of 
$8 each and the Government's estimate of $25 each based on a prior 
procurement history of $29.80 and $34.72 each was sufficient, notwith- 
standing two other bids in the same general range as the SCI bid and 
a written verification by SCI, to put the contracting officer on notice 
“of the possibility of a gross error in bid.” You also point out that 
the only prior manufacturer of the plug in question bid $28.20 each 
under the instant invitation. You contend, therefore, that the contract- 
ing officer was obliged in seeking verification of the SCI bid to point 
out these differences and that his failure to do so violated the rule 
enunciated in [/nited States v. Metro Novelty Manufacturing Co., Inc.. 
125 F. Supp. 713 (1954). That case held that the contracting officer, 
where error is suspected, is obliged to advise the bidder of all facts 
and circumstances leading to his suspicion of error. 


The facts of record do not establish that a mistake, 2s such, was 


made by SCI in its bid inasmuch as it appears that SCI bid exactly as 


it intended but that subsequent events unforeseen at the time of award 
resulted in an unprofitable contract. However, assuming the existence 
of a bona fide mistake on the part of SCI, it is our opinion that the 
contracting officer was not on actual or constructive notice of possible 
error and that a binding enforceable contract resulted from acceptance 
of SCI’s bid. In this regard, the Department of the Army has advised 
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us that the estimate of $25 each mentioned in the November 8, 1969, 
administrative decision was in reality a funding allocation providing 
for a commitment of funds up to $25 each. The Army also points out 
that the prior procurement history of $34.72 and $29.80 each repre- 
sented procurements of 72 and 312 plugs, while the instant procure- 
ment called for a total basic quantity of 1,512 units, indicating that 
lower prices would be bid in view of the substantially larger quantity. 
Finally, Army takes the position that the existence of three bids in 
the relatively same price range (i.e., $8.. 88.20 and $11.11 each) pro- 
vided the contracting officer with sufficient basis for assuming that no 
apparent. error existed. 

In substantiation of your contention that the contracting officer was 
on actual or constructive notice of error, you cite our decision 
B-148325, March 23, 1962, for the proposition that the difference be- 
tween the SCI bid and the Government estimate provided such notice, 
and decision B-150902, March 12, 1963, for the proposition that the 
difference between the SCI bid and prior procurements also provided 
such notice. Also, you cite C. V. Monroe Mfg. Co. v. United States, 145 
F. Supp. 449 (1956), and B-144300, November 4, 1960, for the prop- 
osition that other bids in the range of the SCI: bid did not serve to 
justify the contracting officer’s failure to suspect error. 

These precedents, however, are not. controlling here. In B-148325, 
the sole bid received was only 76 percent of the Government estimate 


for the particular procurement. Here, nine bids were received, the 
three lowest of which were closely grouped. Further, the Government 


funding allocation, which was not a procurement estimate, only indi- 
cated the upper limit of possible bid prices. We think these particular 
factors distinguish the cited case from the one involved here. 

Similarly, our decision B-150902 involved a sole source award 
wherein the same contractor had qnoted an identical price on three 
prior contracts but neglected to take into account on the contract in 
question a change in specifications resulting in an increase in his costs. 
We think that situation is significantly different from one, as here. 
where competition with its unquestioned effect on pricing exists and 
where prior procurements were for substantially lesser quantities than 
involved here. 

Finally, both C. V. Monroe Mfg. Co. and B-144300 involved situa- 
tions where two bids were significantly out of line with other bids 
submitted. Here, there were three closely grouped bids which, when 
compared with the other six bids in a higher price range, were not 
indicative of patent error. We think that the existence of these three 
closely grouped bids, coupled with the larger quantity of plugs being 
procured, reasonably led the contracting officer to the conclusion that 
no apparent error was evident. 
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As further justification for the conclusion that. the contracting 
officer should not be held to constructive notice of error, it is noted 
that SCI apparently did not become aware of its alleged error until 
April 1967, almost 114 years after award. Further, we are advised 
that an identical contract for the same item was awarded by the same 
contracting officer to another contractor on May 24, 1967, at a unit 
price of $7.35, and that such contract has been successfully completed 
without any intimation of financial difficulties. 

Since we conclude that no basis exists for charging the contracting 
officer with actual or constructive notice of SCI’s alleged error, no 
basis exists for challenging the adequacy of the bid verification re- 
quested of SCI before the award was made. Accordingly, your request 
for relief must be denied. See 47 Comp. Gen. 732 (1968). 


[ B-170217 J 
Bids—Late—Telegraphic Modifications—Inconsistent Provisions 


Where the invitation for bids provided for consideration of a late bid modification 
only if the delay was due to Western Union and paragraph 2-303.4 of thé Armed 
Services Procurement Regulation, in effect at the time, provided for considera- 
tion only if the late receipt of a modification was caused by Government mis- 
handling, the inconsistency of the provisions was prejudicial to bidders and 
detrimental to the competitive bidding system. Therefore, a contract award 
made on the basis of the regulation to the low bidder at its reduced telegraphic 
price pursuant to paragraph 2-305 of the regulation, although the second low 
bidder's telegraphic modified bid price was lower, both modifications having been 
timely received by Western Union but not delivered until after bid opening, 
should be canceled and the procurement resolicited only from the two involved 
concerns, 


To the Secretary of the Navy, July 17, 1970: 


Reference is made to the letter with enclosures dated July 2, 1970, 
from the Naval Facilities Engineering Command, reference : 0211E/ 
RSL:kam, requesting our decision on the protest from Howard Fer- 
riell & Sons, Incorporated (Ferriell) against the award of a contract 
to Ja-Mar Painting Company, Incorporated (Ja-Mar). 

Invitation for bids No. N62467-70-B-6622 was issued on May 5, 
1970, by the Naval Air Station, Memphis (NAS, Memphis), Milling- 
ton, Tennessee, for interior and exterior painting of family housing at 
the installation with the bid opening scheduled for 2:00 p.m. c.d.t., 
June 1, 1970. Bids were opened as scheduled and the bid of Ja-Mar at 
$74,856.50 was low. The bid of Ferriell at $80,685 was the second low 
bid. 

At 8:00 a.m. on June 2, 1970, subsequent to bid opening, the Officer 
in Charge of Construction (OICC) received two telegraphic modi- 
fications. One modification was from Ja-Mar decreasing its bid price 
by 6 percent. This telegram from Miami, Florida, arrived at the West- 
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ern Union office located at NAS, Memphis, at 8:01 a.m. on June 1, 
1970, but was not transmitted to the Communications Center at the 
Naval Air Station until 2:55 p.m., June 1, 1970, which was after bid 
opening. The other modification from Ferriell, which reduced its price 
to $63,933, was sent from Louisville, Kentucky, and arrived at the 
Western Union office located at NAS, Memphis, at 10:30 a.m., June 1, 
1970. This message also arrived at the NAS Communications Center 
after bid opening at 2:55 p.m., on June 1, 1970. As indicated both of 
the modifications were received by the OICC at 8:00 a.m. on June 2, 
1970. 

Paragraph 4 entitled “Late Bids and Modifications or Withdrawals” 
of the invitation provided in effect that late telegraphic modifications 
would be considered if the late receipt was due to delay by the tele- 
graph company for which the bidder was not responsible. 

Armed Services Procurement Regulation (ASPR) 2-303.4, the 
ASPR provision in effect at the time the solicitation was issued, pro- 
vides that a late telegraphic bid received before award shall not be con- 
sidered for award, regardless of the cause of the late receipt, 
including delays caused by the telegraph company, except for delays 
due to mishandling on the part of the Government in its transmittal to 
the office designated in the invitation for bids for the receipt of bids, as 
provided for bids submitted by mail. The import of this regulation is 
that late telegraphic modifications are not to be considered unless it is 
shown that the delay was due to mishandling by the Government at the 
installation. 

On June 9, 1970, the OICC rejected the telegraphic modification of 
Ferriell since it was not received until after bid opening, and an award 
was made to Ja-Mar on the same date. The award to Ja-Mar was in 
the amount of $70,365.11 which includes the reduction in Ja-Mar’s 
telegraphic modification. The authority for considering Ja-Mar’s mod- 
ification is ASPR 2-305 which provides that a late modification of the 
otherwise successful bid shall be opened at any time it is received ; and 
if in the judgment of the contracting officer it makes the terms of the 
bid more favorable to the Government it shall be considered. 

The letter of July 2, 1970, from Naval Facilities Engineering Com- 
mand advises that the OICC has verified with the telegraph company 
that Ferriell’s telegram would have arrived in time for bid opening 
but for delays of the telegraph company in handling the message. 

The situation presented to our Office is one where the OICC acted in 
accordance with the applicable provision in the regulation regarding 
late telegraphic modifications but not in accordance with the provision 
in the invitation which was inconsistent with the regulation. 

We recognize that bidders normally compute their bids on the basis 
of the terms and conditions stated in the invitation. and will otherwise 
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Co 
rely on these provisions and that it is a serious matter to vary or dis- fe 
regard any of the stated terms and conditions of the solicitation after . 
bids have been opened. In 17 Comp. Gen, 554 (1938) it was stated that i! 
to permit public officers to permit bidders to vary their proposals after @ 
bids are opened would soon reduce to a farce the whole procedure of 
letting contracts on an open competitive basis. Changing the ground r 
rules upon which bidders are requested to bid after opening of bids is a 
subject to the same criticism. ‘ 

In our opinion, not to give effect to the provision in the invitation re- > 
garding the consideration of late telegraphic modifications would be a 
serious matter and could be considered as being prejudicial to Ferriel] 
since if Ferriell knew that late telegraphic modifications would not be 
considered except in the mishandling situation, this bidder might well , 
have hand-carried the modification to the bid opening room. . 

Considering the inconsistency between ASPR and the invitation and ( 
since a result prejudicial to either Ja-Mar or Ferriell cannot be avoided : 
if it were decided that either the regulation or the provision in the in- ‘ 
vitation should be considered as controlling, we find that the contract 


with Ja-Mar should be terminated, and that there should be a resolici- 
tation of this procurement, limited, however, to these two firms. In this 
regard we are advised that if the contract with Ja-Mar were termi- 
nated, it is estimated the Government would incur termination charges 
of approximately $1,000. 


[ B-169998 J 





Travel Expenses—Temporary Duty—Return to Official Station on 
Workdays 


An employee ordered to temporary duty at a point 100 miles from his residence 
which is located near his permanent headquarters who, although his orders do 
not so provide, voluntarily returns to his residence on workdays after the close 
of business, as well as on nonworkdays, may be reimbursed travel expenses for 
the days he returns to his home in an amount not to exceed the expenses allowable 
had he remained at his temporary duty station, even though section 6.4 of the 
Standardized Government Travel Regulations makes no reference to return to 
headquarters on workdays while on temporary duty. as there is no reason why 
the rule applicable to nonworkdays may not be extended to voluntary returns 
on workdays after the close of business if not specifically prohibited. 


To Lieutenant W. E. Kennedy, Department of the Navy, July 20, 
1970: 


Your letter of February 4, 1970, references MT :WEK :ab, concerns 
the proper computation of travel expenses for Mr. Richard K. Lawson 
while on temporary duty during the period July 22 through 
October 10, 1969. 

The record shows that Mr. Lawson was ordered on temporary duty 
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for approximately 77 days at a point 100 miles from his residence 
which was near his permanent headquarters. His orders were silent 
with respect to his return to headquarters on nonworkdays or on work- 
days. However, the record does contain a copy of a letter addressed to 
Mr. Lawson to the effect that daily commuting by privately owned 
automobile between headquarters area and the temporary duty area 
could be authorized on a mileage basis if approved in advance in 
writing by the proper official who would be responsible for car pooling 
tothe maximum extent possible (two other employees were assigned to 
similartemporary duty). 

Section 6.4, Standardized Government Travel Regulations, provides 
as follows: 

Return to official station —At the discretion of the administrative officials a 
traveler may be required to return to his official station for nonworkdays. In 
cases of voluntary return of a traveler for nonworkdays to his official station, or 
his place of abode from which he commutes daily to his official station, the maxi- 
mum reimbursement allowable for the round-trip transportation and per diem 
en route will be the travel expense which would have been allowable had the 
traveler remained at his temporary duty station. 

Paragraph C10158 of the Joint Travel Regulations concerning vol- 
untary return to permanent duty station which apparently was based 
upon the foregoing regulation does not contain the phrase “nonwork- 
lays.” However, the examples given in connection therewith involve 
nonworkdays. 

In accordance with the above regulation an employee who volun- 
tarily returns to his residence on nonworkdays is entitled to mileage 
and per diem while traveling, not to exceed the per diem to which he 
would have been entitled had he remained at his temporary duty 
point, whichever is less. See B-151837, July 22, 1963; B-129185, 
March 28, 1957. 

With respect to Mr. Lawson’s return to his residence on various 
workdays after the close of business we note that the Standardized 
Government Travel Regulations make no mention thereof. While the 
Joint Travel Regulations (C10158) could be interpreted to embrace 
workdays as well as nonworkdays it may be that such was not in- 
tended. In any event and since Mr. Lawson was not specifically pro- 
hibited from receiving any form of reimbursement because of his 


voluntary return to his residence on workdays we see no reason why 


the rule applicable to voluntary return on nonworkdays may not be 
extended to voluntary return on workdays after the close of business. 

The voucher and related papers are returned herewith for handling 
in accordance with the foregoing. In the computation of the amount 
due, each round trip to the employees’ residence should be computed 
as a separate item. 
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[ B-170176J 


Compensation—Severance Pay—Eligibility—Retired Members of 
the Uniformed Services 


Upon reduction in force as a civilian employee of the United States, a retired 
member of the uniformed services may not be paid severance pay as the 1965 
authorizing act (5 U.S.C. 5595) excludes the payment of severance pay to a 
person subject to the Civil Service Retirement Act or any other retirement law 
or system applicable to Federal officers or employees or members of the uni- 
formed services who at the time of separation have fulfilled the requirements for 
immediate annuity—a term including retired pay—and the prohibition against 
payment of severance pay is applicable without regard to when a member first 
becomes entitled to military retired pay, or whether he is eligible under the Dual 
Compensation Act of 1964 (5 U.S.C. 55381-55384) to receive military retired pay 
concurrently in whole or in part with the compensation of his civilian office or 
position. 


Compensation—Severance Pay—Overpayments 


Srroneous payments of severance pay made under 5 U.S.C. 5595 to retired mem- 
bers of the uniformed services, who employed as civilians by the United States 
were reduced in force, may be waived under the provisions of the act of Octo- 
ber 21, 1968, Public Law 90-616. 


To Lieutenant Colonel G. W. Griffin, Department of the Army, 
July 20, 1970: 


Your letter of April 16, 1970, requests decisions on several questions 
relating to the entitlement of retired members of the uniformed serv- 
ices to severance pay incident to separation from employment as civil- 
ian employees of the United States by reason of reduction in force. 

Section 9 of the act of October 29, 1965, Public Law 89-301, 79 Stat. 
1118-1120, 5 U.S.C. 5595, provided that, under regulations prescribed 
by the President or his designee, with certain exceptions each civilian 
officer or employee of the executive branch of the United States who 
is involuntarily separated from employment not for cause, misconduct, 
delinquency, or inefficiency, after having been employed currently for 
a continuous period of at least 12 months, shall be paid severance pay 
in regular pay periods in amounts there prescribed. Subsection (b) 
of that section provided that section 9 thereof does not apply to— 


(4) an officer or employee who is subject to the Civil Service Retirement Act, 
as amended, or any other retirement law or retirement system applicable to 
Federal officers or employees or members of the uniformed services, and who, at 


the time of separation from the service, has fulfilled the requirements for im- 
mediate annuity under any such law or system ; 


Section 9 of Public Law 89-301 is now codified in 5 U.S.C. 5595. 
Federal Personnel Manual Supplement 990-2, Book 550, Subchapter 
7, paragraph 87-3b(7) (c) (v), reads: 


The law does not authorize severance pay for an employee who, at the time of 
separation from the service, has fulfilled the requirements for immediate an- 
nuity under subchapter III of chapter 83 of title 5, United States Code, or any 
other retirement law or retirement system applicable to Federal employees or 
members of the uniformed services. Because entitlement to a discontinued service 


annuity or disability annuity (including one based on a finding of disability after 
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separation) vests at the date of separation, entitlement to such annuity bars 
entitlement to severance pay. 

You say that you have paid the first installment totaling $14,083.03 
of severance pay to 41 employees who are receiving military retired 
pay and that you have suspended the remaining payments totaling 
$26,007.40 pending our decision as to whether they are entitled to sev- 
erance pay. You indicate that each of the former employees concerned 
had been retired from the armed services prior to entering upon civil- 
ian Government employment. 

Your basic question is whether a person receiving or entitled to re- 
ceive retired pay as a member or former member of the uniformed 
services at the time of separation from civilian employment is entitled 
to receive severance pay under section 9 of Public Law 89-301, 5 U.S.C. 
5595. You also inquire whether entitlement is affected by status as a 
Regular Army officer, Reserve personnel, or non-Regular officer, war- 
rant. officer, or Regular enlisted man; or by having previously been re- 
tired from the armed services by completing eligibility requirements 
for military retirement while employed in a civilian position, or by 
military retirement. for physical disability. If severance pay 1s not 
payable, you ask whether the recipients of previous payments are en- 
titled to request waiver of erroneous payment under Public Law 90 
616, 82 Stat. 1212, 5 U.S.C. 5584. 

It. will be noted that the 1965 law excluded from severance pay en- 
titlement any officer or employee who is subject to the Civil Service 
Retirement Act or any other retirement law or retirement system 
applicable to Federal officers or employees or members of the uni- 
formed services who at the time of separation has fulfilled the require- 
ments for immediate annuity under any such law or system. While the 
term “annuity” is not generally used to describe the retired pay re- 
ceived by retired members of the uniformed services, it seems clear 
that such term is so used in the 1965 law. 

We have found nothing in the language of the 1965 law or in its 
legislative history which suggests that severance pay is barred only 
when an individual becomes entitled to military retired pay at the 
time of his separation from civilian Government employment such as 
suggested by you. In its report on H. R. 10281, the bill which became 
the 1965 law, the Senate Committee on Post Office and Civil Service 
stated that subsection 9(b) of that law excludes certain employees: 

(4) Any employee who at the time of separation is receiving or eligible to 
receive retirement benefits under any Federal civilian or military retirement 
program. 

See S. Rept. No. 910, 89th Cong., Ist. sess. 8, 9. 

We must conclude, therefore, that any retired member of the uni- 

formed service who is eligible to receive military retired pay under 
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any law providing such pay for members or former members of the 
uniformed services at. the time cf his separation from civilian Govern- 
ment employment is not entitled to receive severance pay under section 
9 of the 1965 law, now codified in 5 U.S.C. 5595. This is so without 
regard to the time when he first becomes entitled to military retired 
pay and without regard to whether he was eligible under the Dual 
Compensation Act of 1964, now codified in 5 U.S.C. 5531-5534 (men- 
tioned by you) to receive such military retired pay concurrently in 
whole or in part with the compensation of his civilian office or position. 

The distinctions made in the Dual Compensation Act of 1964 and 
prior dual compensation laws as interpreted by judicial and adminis- 
trative decisions with respect. to total or partial exemptions therefrom 
based upon military status or amount of retired pay or compensation 
have no bearing on entitlement to severance pay. Payment on the 
vouchers forwarded with your request for decision is not authorized 
and the vouchers and accompanying papers will be retained here. 

We see no reason why the erroneous payments of severance pay 
would not be for consideration under the waiver provisions of the act 
of October 21, 1968, Public Law 90-616, 82 Stat. 1212. 


[ B-170013 J 
Bids—Block Bidding—Prevention 


The Quantity Limitation Prohibition Clause intended to prevent block bidding 
that was included in an invitation for bids to manufacture flight jackets for 
delivery at several destinations which provided each bidder may submit one 
quantity only at one price for each item bid, and may stipulate the maximum/ 
minimum quantity acceptable for each item or the overall procurement caused no 
ambiguity in the invitation, and an offer bidding on the first 7,470 for each des- 
tination and then including this same quantity with an additional 1,000 for the 
next increment of 8,470 each and so on until each additional 1,000 added thereon 
reached the total procurement quantity of 16,470 each, offered more than one 
price for a quantity and the violation of the clause may not be waived under 
paragraph 2-405 of the Armed Services Procurement Regulation as an 
informality. 


To Limbaugh, Limbaugh & Russell, July 22, 1970: 


Further reference is made to a telegram dated June 9, 1970, from 
Ralph Edwards Sportswear, Incorporated, and your letter on their 
behalf dated June 9, 1970, protesting award of contract by the De- 
fense Supply Agency on invitation for bids No. DSA100-70-B-1329. 

The solicitation was issued on April 22, 1970, with a scheduled open- 
ing date of May 12, 1970. It called for the manufacture and delivery 
f.o.b. destination of 16,470 each Jacket, Flying, Man’s, Leather, Brown. 

Attached to the front of the solicitation was DSA Form 299-R, IN- 
FORMATION TO BIDDERS, which stated the following: “SEE 
SECTION H—Clause 172.5 on page 43.” Clause 172.5 on page 43 of 
the invitation provided: 





we 
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172.5 QUANTITY LIMITATION PROHIBITION (DPSC 1969 MAY) 


Each offeror may submit one quantity only, at one price for each item. How- 
ever, if solicitation so authorized, this one quantity may be offered on an FOB 
Origin and/or FOR Destination basis. 

Offerors may stipulate the minimum/maximum quantity acceptable for each 
item. In addition, offerors may stipulate an overall acceptable minimum/max- 
imum quantity if the solicitation requests offers on two or more items. 

Any offer of more than one quantity for each item or any offer for a quantity 
at more than one price, except as permitted above, will render the offers non- 
responsive. 


It is reported that four offers were received in response to the invi- 
tation. The administrative report contains the following information 
with regard to Ralph Edwards’ offer : 


FOB DESTINATION 


Unit Price Total Amount Min. Qty Bid Upon 
$31. 00 $231, 7590. 00 7470 
30. 90 261, 722. 00 8470 
30. 80 291, 676. 00 9470 
30. 70 321, 429. 00 10470 
30. 60 350, 982. 00 11470 
30. 42 501, 017. 40 16470 


Not less than 7470 units on any or all destinations or items. Discount 
terms: 2%—20 calendar days. 

By letter dated May 27, 1970, the contracting officer rejected Ralph 
Edwards’ bid concluding that the bid was nonresponsive since it vio- 
lated the quantity limitation provision set forth in Clause 172.5 
(quoted above) by “block bidding.” In this regard the contracting ofii- 
cer states in his report dated June 12, 1970, as follows: 


* * * Ralph Edwards violated this provision by block bidding, i.e., bidding on 
the first 7,470 each and then including this same quantity with an additional 
1,000 for the next increment of 8,470 each and so on until each additional 1,000 
added thereon reaches the total procurement quantity of 16,470 each. The vio- 
lation of the cause becomes quite apparent by adding the minimum quantity 
bid upon for each block. This total exceeds the procurement quantity of 16,470 
each. Since Ralph Edwards evidently is not bidding on more than the total pro- 
curement quantity, it is clear that this firm has offered more than one price for 
a quantity. 


In discussing the validity of the Quantity Limitation Prohibition 
Clause, we stated at 48 Comp. Gen. 372, 376 (1968) : 


It does not appear that we would be warranted in taking the position that the 
testing of the prohibition against block bidding as a possible means of enabling the 
Defense Personnel Support Center to make more timely awards would be im- 
proper, since 10 U.S.C. 2305 contemplates that awards be made with reasonable 
promptness and it is apparent that the submission of block bids in the past on 
Government procurements of clothing and textile products has had the effect of 
causing unreasonable delays in the making of contract awards. Also, the fact that 
the practice of block bidding may have afforded certain companies, such as Tanen- 
baum Textile Company, Incorporated, an opportunity to quote less than an aver- 
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age price on relatively small quantities of textiles as compared with the total 
quantity bid on, would not appear necessarily to justify a conclusion that it would 
be in the best interests of the Government to allow the practice of block bidding 
to be continued in these cases. 

We find no reason to question the use of the Quantity Limitation 
Prohibition Clause in this case. 

You contend that Ralph Edwards’ bidding method is a minor infor- 
mality or irregularity which should be waived pursuant to paragraph 
10 of the Solicitation Instructions and Conditions, A minor informal- 
ity or irregularity is defined by Armed Services Procurement Regula- 
tion 2-405 as “* * * one which is merely a matter of form or is some 
immaterial variation from the exact requirements of the invitation 
for bids * * *.” It is apparent that the type of irregularity contem- 
plated by the regulation does not encompass the situation presented 
in the instant case. The method of bidding employed by Ralph 
Edwards is exactly what the Quantity Limitation Prohibition Clause 
was designed to prevent. We find no basis to question the contracting 
officer's conclusion that the matter complained of may not be waived 
asa minor irregularity. 

With regard to your allegation that the clause is ambiguous, we 
quote from the contracting officer's report : 


b. Alleged Ambiguity of the Quantity Limitation Prohibition Clause 


(1) The attorney for Ralph Edwards claims the clause is ambiguous because 
the provision which permits an offeror to stipulate a minimum and maximum 
acceptable quantity for each item contradicts the statement that an offer of 
only one quantity for any item is proper. The foregoing provisions are not in 
conflict but actually are and designed to be compatible with each other. 

(2) This may be demonstrated by an example from the instant solicitation. 
The quantity to be delivered to Mechanicsburg Defense Depot is 3,080 each. 
Under the clause, an offeror may bid only one price for this quantity. However, 
a particular offeror may not desire an award at this destination if he is to 
receive less than a certain quantity, e.g., less than 1,500 each. Conversely, another 
offeror may not desire an award at this destination if he is to receive more than 
a certain quantity, e.g., more than 1,500 units. 

(3) Consequently, each offeror is permitted under the clause to stipulate 
how much or how little he desires for a particular item or destination. It should 
be emphasized that the stipulation of a minimum and/or maximum acceptable 
quantity does not permit an offeror to give more than one price for the quantity 
involved. 


Based on the record before us, we find no basis to conclude that the 
Quantity Limitation Prohibition Clause caused any ambiguity in this 
solicitation. 

Accordingly, for the reason stated, your protest is denied. 


[ B-169977 


Bids—Discarding All Bids—Needs of Government Not Properly 
Stated 


An invitation for bids that states the required man-year level of effort to per- 
form engineering services for systems and program definition of a combat sys- 
tems maintenance training facility at an erroneously fixed rather than an esti- 
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mated level, fails to show the Government's minimum needs, and, therefore, the 
successful contractor would be unable to produce the results required in view 
of the correlation between the level of effort and the ultimate work product 
The failure to accurately reflect the man-year level of effort required constitutes 
the compelling reason for canceling the invitation contemplated by paragraph 
2-404.1(a) of the Armed Services Procurement Regulation and for the readver- 
tisement of the procurement. However, cancellation emphasizes the need for 
effective administrative definition and expression of the Government's require- 
ments during the procurement planning process. 


Bids—Competitive System—“Buying In” Prices 


Where the low bid price had been confirmed, negating the existence of a mistake, 
the suspicion of “buying in” does not require rejection of the bid because the 
low bidder submitted an unprofitable price. Paragraph 1-311(a) of the Armed 
Services Procurement Regulation in defining “buying in” as the practice of 
attempting to obtain a contract award by knowingly offering a price or cost esti- 
mate less than anticipated costs with the expectation of recovering any losses, 
either during contract performance or in future “follow-on” contracts, does not 
provide for bid rejection and, therefore, there is no legal) basis upon which an 
award may be precluded or disturbed because a low bidder submitted an unprofit- 
able price. 


To the Wood-Ivey Systems Corporation, July 23, 1970: 

We refer to your letter of June 3, 1970, and subsequent correspond- 
ence, protesting against the cancellation of invitation for bids (IFB) 
No. N00039-70-B-0019 (IFB-0019) and the subsequent award of a 
contract to Vitro Corporation of America under resolicitation No. 
N00059-70-—B-0039 (IF B-0039). Award was made under IF B—-0039 
on June 30, in accordance with paragraph 2-407.8(b) (2) of the Armed 
Services Procurement Regulation (ASPR). 

The first invitation was issued on March 18, 1970, and covered, 
insofar as relevant here, engineering services for systems and program 
definition of a combat systems maintenance training facility (item 1), 
including the furnishing of certain technical data (item 1AA). Bid- 
ders were requested to quote prices on the basis of a firm 20-man-year 
level of effort for the required services. 

By the April 21, 1970, bid opening date, 10 firms responded and 
your firm was determined to be the low responsive bidder. In accord- 
ance with prescribed procedures, a preaward survey was initiated to 
determine your firm’s responsibility. The administrative report dated 

| June 26, 1970, from the Director of Contracts, Naval Electronic Sys- 
tems Command, indicates that during the course of the preaward 
survey, Government representatives realized that the 20-man-year 
level of effort specified in the invitation was erroneous, and that on 


the basis of its revised estimate, 39 man-years of effort would be neces- 
sary to fulfill the requirements of the invitation. 

On May 26, 1970, the procuring activity canceled IF B-0019 and 
readvertised under IF B-0039. By letters of the same date, all bidders 
were advised that IFB-0019 was canceled due to “inadvertent ambigui- 
ties in the Schedule.” You maintain in your letter of June 3, 1970, 
that an examination of the changes made by the revised invitation in 
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light of IFB-0019 does not demonstrate the existence of the asserted 
“inadvertent ambiguities,” and that cancellation of the invitation vio- 
lated the requirements of ASPR 2-404.1. 

ASPR 2-404.1(a) recognizes and expresses the basic principle guid- 
ing our review of an administrative decision to cancel in the following 
terms: “The preservation of the integrity of the competitive bid sys- 
tem dictates that after bids have been opened, award must be made to 
that responsible bidder who submitted the lowest responsive bid, uwn- 
less there is a compelling reason to reject all bids and cancel the invita- 
tion.” Moreover, the determination of whether there exists a compelling 
or “cogent” reason for cancellation is a matter primarily within the 
discretion of the administrative agency and will not be disturbed in 
the absence of clear proof of abuse of discretion. 47 Comp. Gen. 103 
(1967) ; 39 id. 396 (1959). [Italic supplied. ] 

From our review of the record, we are, however, unable to conclude 
that the decision to cancel IF B-0019 was an abuse of administrative 
discretion. While your correspondence notes other changes in the re- 
vised invitation (which are also relied on by the procuring activity to 
support its decision to cancel IF B-0019), we will confine our discussion 
to the revision designed to remedy the Government’s determination 
that the 20-man-year level of effort was erroneous. 

IF B-0039, as issued, deleted any reference to the level of effort 
required and added the following “Note A” to explain the pricing 
requirements for items 1 and 1AA: 


NOTE A: The bid for Item 1 shall be a lump sum amount to cover entire scope 
of work as presented by the statement of work WS-—-W022-02130-M dated 13 
February 1970 and Item 1AA Data Requirements. 

Subsequently, on June 11, 1970 the procuring activity issued amend- 
ment 0001, which extended the bid opening under the revised invitation 
to June 22, 1970, and added the following sentence to “Note A”: 

THE GOVERNMENT ESTIMATES, BUT DOES NOT REPRESENT, THE 
FOREGOING EFFORT TO CONSIST OF APPROXIMATELY 39 (THIRTY- 
NINE) MAN YEARS OF EFFORT. HOWEVER EACH OFFEROR IS TO 
ESTIMATE HIS OWN LABOR MIX TO ACHIEVE FULL AND COMPLETE 
COVERAGE OF THE REQUIREMENTS. 

It must be emphasized that in contrast to IFB-0039, as amended, 
IF B-0019 would not, in our view, have required a successful contractor 
to expend more than 20 man-years of effort in performance of a con- 
tract issued thereunder. ‘This circumstance is particularly significant 
since there appears to be no question that in services of the nature in- 


volved in this procurement, the level of effort expended in meeting 
the Government’s requirements may have a substantial impact on the 
quality of the successful contractor's product and its resultant accepta- 
bility to the Government. As stated in your letter of June 24, 1970: 
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** * A paper study of the type defined can be completed for either level of 

effort; however, the amount of detail analysis and design anticipated is well 
indicated by the estimated level of effort desired. 
Thus, in view of the correlation between the level of effort and the 
ultimate work product, a provision expressing a fixed level of effort, as 
opposed to an estimated level, is, in effect, a critical specification re- 
quirement. Where, as in the case of the original invitation, a successful 
contractor's obligation is limited to an erroneous level of effort—that 
is, a level which will not produce the results required by the Govern- 
ment—there is, in essence, a failure to state the Government’s minimum 
needs. 

Under the circumstances, this failure presents a compelling reason 
for cancellation and readvertisement. However, in reaching this con- 
clusion, we recognize that the necessity for cancellation in this case 
emphasizes the need for effective administrative definition and expres- 
sion of the Government's requirements during the procurement plan- 
ning process. We also agree that the procuring activity’s notice of 
cancellation does not adequately indicate the bases for the action taken. 
Accordingly, we are bringing these matters to the attention of the Sec- 
retary of the Navy for such corrective action as may be warranted to 
avoid a recurrence of this situation. , 

With respect to your final contention that Vitro’s bid on the resolici- 
tation evidences “buy-in” practices, an examination of the abstracts 
for bids indicates the following prices for the firms responding to both 
invitations : 


Bidder IFB-0019 IF B-0039 
Wood-Ivey Systems Corporation $402, 400 $598, 000 
Vitro Corporation of America 424, 914 439, 902 
Digitron Systems, Inc. 496, 000 539, 520 
Logicon, Inc. 605, 400 470, 199 
ITT Research Institute 695, 000 1, 362, 132 
F&M Systems Division 697, 486 599, 171 
Stanwick Corporation 975, 646 775, 996 


The Government estimate was $350,000 for IF B—-0019 and $500,000 for 
IF B-0039. 

While commenting generally on the implications that may be drawn 
from the contrasts in the bids received, you maintain specifically that 
the man-years offered by Vitro are inadequate to meet the Govern- 
ment’s requirements. This conclusion is based on the premise, stated 
in your letter of June 24, 1970, that : 

* * * In order to increase the amount of detail in the effort to that desired 


by the Government (approximately the 39 man-year effort), the WISCO [Wood- 
Ivey] price for IFB-0039 was increased to $598,000. The price increase was not 
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strictly proportional to man-year effort since much of the detail work added 
can be accomplished with lower grade level personnel. Nevertheless, the point 
is that a substantially higher price results for a 39 man-year effort than for 
a 20 man-year effort. This fact is not borne out in the other bids. 

However, the Director of Contracts’ administrative report advises 
that Vitro has confirmed its bid in all respects, thereby negating the 
existence of a mistake, and further expresses the opinion that Vitro’s 
bid is “not. unreasonably low for the work to be performed.” 

Acknowledging, of course, the general validity of your premise, and 
assuming the Director of Contracts’ opinion may be incorrect, we are 
unable to interpose a legal objection to the award of a contract to 
Vitro. ASPR 1-311(a) offers the following definition of “buying in”: 


“Buying in” refers to the practice of attempting to obtain a contract award 
by knowingly offering a price or cost estimate less than anticipated costs with 
the expectation of either (i) increasing the contract price or estimated cost 
during the period of performance through change orders or other means, or (ii) 
receiving future “follow-on” contracts at prices high enough to recover any 
losses on the original “buy-in” contract. * * * 


And further provides that : . 


** * Where there is reason to believe that “buying in” has occurred, contract- 
ing officers shall assure that amounts thereby excluded in the development of 
the original contract price are not recovered in the pricing of change orders or 
of follow-on procurements subject to cost analysis. 


Since the pertinent regulation does not provide for the rejection of a 
bid where “buying in” is suspected, we have recognized in a number 
of decisions that there is no legal basis upon which “an award may be 
precluded or disturbed merely because the low bidder submitted an 
unprofitable price.” B-169465, June 19, 1970, citing B-150318, 
March 25, 1963, and B-149551, August 16, 1962. 

Accordingly, your protest is denied. 


[ B-170035 J 


Contracts—Research and Development—Conflicts of Interest 
Prohibition 


The determination and findings of a conflict of interest in the procurement of 
the analysis and design services to update obsolescent automatic data process- 
ing equipment, and the proposal that the design contract ban the successful 
contractor from participating in the future procurement of the hardware 
satisfies the requirement in Department of Defense Directive 5500.10, Rules 
for the Avoidance or Organizational Conflicts of Interest, that the contractor 
“agrees to prepare and furnish complete specifications,” notwithstanding the 
design contract does not constitute the whole specifications and the exclusion 
from the ban of the purchase of data processing equipment to be handled by 
other than the procuring agency. However, to carry out the intent of the Di- 
rective, the ban should extend to the date of award of the first production 
contract rather than the specific date proposed. 








a 
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To Arent, Fox, Kintner, Plotkin & Kahn, July 23, 1970: 


on behalf of Informatics, Inc., protesting the proposed. award of a 
contract pursuant to request for quotations No. DAHC 15-70-Q-0075, 
issued by the Defense Supply Service—Washington, Washington, 
D.C, 


ceived a request from the Office of the Deputy Chief of Staff for Mili- 
tary Operations for analysis and design services to enable the 
transition of obsolescent automatic data processing equipment used 
by The Army Operations Center System (TA RMOCS) to an updated 
system designed as TARMOCS II. 


tract should be negotiated pursuant to authority in 10 U.S.C. 2304 
(a)(10) and Armed Services Procurement Regulation (ASPR) 
3-210.2(viii). On April 28, 1970, the contracting officer made the 
following decision : 


a 


We refer to your letters of June 12 and 24, 1970, and July 15, 1970, 


On April 15, 1970, the Defense Supply Service—Washington re- 


On April 27, 1970, the contracting officer decided that the con- 


DETERMINATION AND FINDINGS 


Conflict of Interest 





I hereby find that: 
a. The Defense Supply Service-Washington proposes to procure by negotia- 
tion Automatic Data Processing Systems Analysis and Design Services to 
enable the transition of TARMOCS (The Army Operations Center System) 
to TARMOCS II. 

b. The Systems analysis and Design Services will involve two installations 
to determine systems specifications and preparation of related documentation 
c. It is the consensus that a hardware manufacturer engaged in this effort 
would, in all probability, not have the objectivity required to solve the 
problems on an unbiased basis. 

d. The proposed study will undoubtedly result in a large hardware procure- 
ment in the future. 

e. Inasmuch as the present procurement and future procurements of the hard- 
ware will involve a conflict of interest, the ensuing RFQ and contract shall con- 
tain a Conflict of Interest clause pursuant to Appendix G of the ASPR. Rule 2. 


I hereby determine that : 

The successful contractor for the initial procurement shall be barred from 
bidding on the hardware requirements until 30 April 1971, at which time, 
it is anticipated that all hardware procurements will be completed. 


Request for quotations No. DAHC 15-70-Q-0075 was issued on 


May 5, 1970, for the required design services and the request contained 
the following clause : 


CONFLICT OF INTEREST. Pursuant to Department of Defense Directive 
5500.10, June 1, 1963, Subject: Rules for the Avoidance of Organizational Con- 
flicts of Interest and ASPR 1-113.2, the Contracting Officer has determined that 
the successful contractor shall be barred from participating, either as prime 
or subcontractor, in any contract awarded by an agency of the U.S. Government 
prior to 30 April 1971 relating to the furnishing or manufacturing of items for 
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the The Army Operations Center System II (TARMOOS II). Any contract 
under this solicitation will contain an Avoidance of Organizational Conflict of 
Interest clause, substantially as follows: 


“Avoidance of Organizational Conflicts 
of Interest 


“The Contractor, and its affiliates, shall be barred until 30 April 1971 from 
furnishing either as prime or subcontractor, to any agency of the United States 
Government, any item or component for The Army Operations Center System 
II (TARMOGOS IT).” 

Shortly after release of the request for proposals a question was 
raised as to the effect of the Organizational Conflicts of Interest clause 
on a forthcoming purchase of automatic data processing equipment 
for the World Wide Military Command and Control System 
(WWMCCS). The contracting officer concluded there was no way for 
the successful contractor to affect such purchase and on May 12, 1970, 
issued the following amendment to the RFQ: 
FIRST: The first sentence of the paragraph entitled “Conflict of Interest” 


on page 1 of the SF 18 is hereby amended by adding the words “with the ex- 
ception of the WWMCCS ADP equipment update.” 


SECOND: The first sentence of the paragraph entitled “Avoidance of Organi- 
zational Conflicts of Interest” on page 1 of the SF 18 is hereby amended by 
adding the words ‘with the exception of the WWMCCS ADP equipment update.” 

The Government’s estimate of the cost of the design work was 
$91,000. A total of 92 firms were solicited, four responded, and two 
firms, Informatics and IBM Corporation, were found technically 
qualified. Negotiations were conducted with both qualified offerors 
on a firm fixed price basis and a cutoff date for negotiations was set 
for June 11, 1970, at which time IBM's offer was low as to price. 

By letter dated June 12, 1970, you protested on behalf of Infor- 
matics, Inc., against an award to IBM Corporation or any other com- 
puter manufacturer. The basis for your protest was that a manufac- 
turer could design a system in which only his equipment could be 
utilized, and that the hardware ban as set forth in the RFQ is inade- 
quate to prevent a manufacturer from designing a restrictive system, 
waiting until the end of the hardware ban, and then selling the Gov- 
ernment the only equipment. which can be used under the design. You 
pointed out that the design contract would be completed in mid-March 
1971 and the hardware ban would last only until April 30, 1971. You 
further protested the exclusion of the WWMCCS equipment purchase 
from the hardware ban on the theory that if a manufacturer designed 
a restrictive system for the Army Operations Center, he will be more 
likely to be given the WWMCCS equipment contract to insure com- 
patibility between the two systems. Your letter of June 24, 1970, to the 
Secretary of the Army, a copy of which was furnished to our Office, 
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Was primarily an expansion of your argument that an equipment 
manufacturer could bias the results of the design contract and there- 
after sell his own equipment upon expiration of the inadequate hard- 
ware ban. 

The Department of the Army’s report of July 9, 1970, to this Office 
discloses that the equipment purchase for the WWMCCS will be 
handled by the Air Force, using specifications already in existence, 
prepared in the Office of the Joint Chiefs of Staff and approved by 
the Department of Defense, The estimate for vendor selection for the 
WWMCCS equipment is February 1971, which is prior to the esti- 
mated completion date of March 15, 1971, for the design contract. in 
question, The report also advises that each organization participating 
in the WWMCCS will buy its equipment from the contractor who is 
successful in the Air Force negotiations, and the only circumstance in 


which the Army design contract would result in an independent pur- 


chase of automatic data processing equipment would be in the event 
that the WWMCCS is not implemented. In this connection we are 
udvised that the Army’s TARMOCS has reached a point of ob- 
solescence and will be updated regardless of whether the WWMCCS 
is implemented. 

The Army's report also points out that even for an independent 
purchase the successful design contractor will be working on only 
two of seven parts of the systems specifications set forth in Appendix 
IX of Army Regulation 18-2. The Army does not consider these two 
parts to be a major portion of the specifications and points out that 
the two parts of the specifications produced by the design contract 
will be combined with the other five parts and then reviewed by the 
U.S. Army Computer Support and Evaluation Command. 

With respect tothe hardware ban, the report states : 

Finally, the Army has imposed a ban on the successful contractor’s participa- 
tion in a hardware procurement for TARMOCS. Admittedly the ban remains in 
effect for only a short period of time but the ADP experts in the Army’s ADP 
policy making organization, the Management Information Systems Directorate 
and the technical ADP personnel in the Headquarters, U.S. Army Command 


and Control Support Detachment agreed that the time specified was adequate 
to protect the interests of all. 


Your letter of July 15, 1970, and attached brief, commenting on the 
administrative report, states the issue before our Office is whether the 
hardware ban inelnded in the RFQ and proposed to be included in 
the contract complies with ASPR requirements and is appropriate 
under the circumstances. 

Department of Defense Directive 5500.10 of June 1, 1963, as con- 
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tained in Appendix G of ASPR, provides, insofar as it is pertinent 
to the instant case, as follows: 











2. If a contractor agrees to prepare and furnish complete specifications 
covering nondevelopment items to be used in competitive procurement, that 
contractor shall not be allowed to furnish such items, either as a prime or 
subcontractor, for a reasonable period of time including, at least, the initial 
procurement. 


On the record before us, the question of whether the design con- 
tractor “agrees to prepare and furnish complete specifications” must 
be considered in the context of the possibility of an independent pur- 
chase of automatic data processing equipment by the Army for 


TARMOCS I in the event the WWMCCS is not implemented, since 


the hardware ban has no effect if the WWMCCS proceeds as scheduled. 
The two parts of the specifications covered by the instant design con- 
tract do not constitute the whole of the Army specifications, but the 
contracting officer apparently found that the specifications for those 
two parts were complete enough to produce a conflict of interest. be- 
tween the design contractor and the hardware supplier. In our opin- 
ion, this finding is adequately supported by the facts of record. Once 
the provisions of the Directive have been invoked, however, there 
remains a question of whether the determination of the extent of the 
exclusion carries out the intent of the Directive, 

We have considered questions involving the applicability of the con 
flicts of interest provisions of DOD Directive 5500.10 in two recent 
decisions, 48 Comp. Gen. 702 (1969) and 49 Comp. Gen. 463 (1970). 
The protestants in each of those cases advocated application of the 
Directive to successful bidders but in neither case had the contracting 
officer made a finding that a conflict existed. We held in both cases 
that the provisions of the Directive were not self-executing, but de- 
pended upon exercise of judgment or discretion on the part of the 
contracting officer. 

ASPR 1-118.2 points out in subsection (a) that the Directive cannot 
of itself impose any obligations on the contractor, and such obligations 
must be imposed by a contract clause designed to carry out the intent 
of the Directive. Subsection (b) further provides that the contracting 
officer is responsible for applying the rules in the Directive to contracts 
under his cognizance. Paragraph 1-113.2(b) (2) states that a clause 
which excludes a contractor from a subsequent procurement “may 
run to the date of award of the first production contract or for a stated 
period.” 

Although exclusion to the date of award of the first production con- 
tract. is stated first in order of preference in ASPR 1-113.2(b) (2), 
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the contracting officer chose the second alternative of setting the ex- 
clusion for a stated period in the expectation that all hardware pro- 


. . ‘ . a Tl 
curements will be completed by the expiration of the exclusion. The 
Army's assigned priority in the WWMCCS phasing schedule makes 
this a reasonable expectation, since the Army must be prepared to 
set forth its requirements shortly after April 1, 1971, although it is 
possible that subsequent changes in plans or programs could delay 
the procurement and render the exclusion ineffective. The contracting 
officer was, however, within the bounds of his administrative discretion 
since the applicable regulation allows him to set the exclusion for a 
fixed period, 


Accordingly, we find no legal basis upon which to object to the ac- 
tions of the contracting officer and your protest must therefore be 
denied. We are, however, sending a copy of our decision of today to 
the Secretary of the Army with a letter suggesting that a modification 
of the exclusion date from April 30, 1971, to the date of award of the 
first production contract. in accord with ASPR 1-113.2(b) (2) would 


be a more certain means of carrying out the intent of DOD Directive 
5500.10. 


[ B-169645 J 


Contracts—Negotiation—Evaluation Factors—Criteria 


A request for proposals that failed to include evaluation criteria or indicate the 
criteria’s relative importance because of the erroneous belief these standards 
were inapplicable to civilian procurement was defective and was not in accord- 
ance with sound procurement policy and the public interest. Also the scoring of 


an offer by comparison with a predetermined score, overlooked that a primary 
consideration in negotiated procurement is discussion with all offerors in a 
competitive range and that borderline cases should not automatically be excluded 
from consideration, and as a result maximum competition was not obtained. The 
request for proposals should be amended to establish the omitted criteria and 


offerors permitted to submit additional information or revise proposals, and if 
within a competitive range, afforded the opportunity for discussion to the extent 
required by section 1-3.802(c¢) of the Federal Procurement Regulations. 


Contracts—Protests—Filing Before or After Award 


Under the procedure in 4 CFR 20.1, a bid protest may be filed with the United 
States General Accounting Office before as well as after the award of a contract 
and, therefore, in filing a protest to an award under a request for proposals, the 
regulation does not require, as a prerequisite to standing or timeliness, that an 
award should have been made or that an offeror should have been informed of 
the unacceptability of his proposal. 


General Accounting Office—Decisions—“Dictum” 


To categorize the views of the United States General Accounting Office con- 
cerning areas in an agency's procurement practices brought to light by a protest 
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where revisions are desirable as “dictum’—an abbreviation of obiter dictum 
which means a remark or opinion uttered by the way—appears futile when it is 
obvious that any administrative actions taken that are contrary to such stated 
positions may result in the disallowance of credit in the disbursing officer's 
account. 


To the Secretary of Transportation, July 24, 1970: 


Reference is made to a letter dated May 22, 1970, from the Admin- 
istrator, Federal Railroad Administration, furnishing a report in 
response to the protest of the Economic Sciences Corporation, Inc. 
(ESC), against any award under request for proposals (RFP) No. 
DOT-—FR-00027. 

The Administrator recommended that the protest be denied as 
untimely since: * 
At the present time no award has been made, nor have those offerors whose 
proposals were not technically acceptable been so informed. Thus, it would appear 


that the complainant's protest is untimely, and there is some doubt that he lacks 
any standing at this time. 


In this regard, our bid protest regulations provide at 4 CFR 20.1: 


An interested party wishing to protest the proposed award of a contract, or 
the award of a contract, by any agency of the Federal Government whose ac- 
counts are subject to settlement by the U.S. General Accounting Office may do 
so by addressing a telegram or letter to the Comptroller General of the United 
States * * *. [Italic supplied.] 

The above regulation does not require, as a prerequisite to standing 
or timeliness, that award be made or that an offeror be informed of 
the unacceptability of his proposal. 

While we have rejected in our decision of today to ESC, ESC’s con- 
tentions that the statement of work contained in the solicitation is 
vague and unclear, and that the solicitation is ambiguous as to whether 
a normal cost-reimbursement contract was to be awarded thereunder, 
we believe there is certain merit in other portions of the protest. 

As indicated in our decision, it appears that the Administrator con- 
cluded that ESC was not entitled to a negotiation opportunity inas- 
much as its proposal failed to attain the 75 points established for an 
acceptable proposal, and therefore was not within a competitive range. 
Although ESC’s proposal may, or may not, have been within a 
competitive range of the two acceptable proposals, we have serious 
reservations that a decision in such respect based on a comparison of 
an offeror’s score with a predetermined score for acceptability con- 
stitutes a proper method of determining which proposals are within 
a “competitive range,” or that such a method is conducive to obtaining 
the maximum practicable competition contemplated by the statutes 
and regulations. This would appear to be especially applicable in situ- 
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ations such as the instant procurement in which five offerors with 
scores ranging from 71.4 to 74.8 were considered outside the competi- 
tive range. In this connection, it must be borne in mind that the pri- 
mary consideration in negotiated procurements is discussions with all 
offerors within a competitive range, and borderline proposals should 
not be automatically excluded from consideration if they are reason- 
ably susceptible to being made acceptable by additional or clarifying 
information. Cf. B-167417 (2), September 12, 1969. 

The protestant’s contention, that the RFP is deficient in that it does 
not disclose the criteria for proposal evaluation and their relative im- 
portance, is based upon a series of decisions by our Office in which we 
have stated that sound procurement policy dictates that offerors be in- 
formed of all evaluation factors and of the relative importance or 
weight of each factor. 49 Comp. Gen. 229 (1969) ; 48 Comp. Gen. 314, 
318 (1968); 47 Comp. Gen. 252, 262-263 (1967) ; 44 Comp. Gen. 439, 
442 (1965) ; B-167867, January 20, 1970; B-167508, December 8, 1969; 
B-167473, November 13, 1969; B-—166213, July 18, 1969; B-166233 
June 17, 1969; B-166052, May 20, 1969. ESC places particular reliance 
upon our letter to the Secretary of the Air Force, 49 Comp. Gen. 229, 
in which we observed : 

While we have never held, and do not now intend to do so, that any mathe- 
matical formula is required to be used in the evaluation process, we believe that 
when it is intended that numerical ratings will be employed offerors should be 
informed of at least the major factors to be considered and the broad scheme of 
scoring to be employed. Whether or not numerical ratings are to be used. we 
believe that notice should be given as to any minimum standards which will be 
required as to any particular element of evaluation. as well as reasonably 
definite information as to the degree of importance to be accorded to particular 
factors in relation to each other. 

RFP No. DOT-FR-00027 did not include the evaluation criteria 
or an indication of their relative importance, and it may be significant 
that only two of the 26 proposals received were rated as acceptable 
under the criteria and weights used by the evaluation personnel. How- 
ever, it is the administrative position that amendment of the solicita- 
tion to include such criteria and their relative importance is not war- 
ranted for several reasons. It is argued that the above-quoted portion 


of our decision, 49 Comp. Gen. 229, is merely “dicta.” In an analogous 
situation, we advised the Secretary of the Army that an administra- 
tive report furnished this Office had informed us: 


* * * that while the Corps has followed the specific “decisions” in the above- 
cited cases (presumably in identical factual situations), the views of this Office 
as expressed in our letter to you and to the Secretary of the Navy concerning 
the undesirable situations evidenced by those protests have not been followed for 
the reason that such letters were considered to be “dictum” accompanying the 
decisions. 
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The term “dictum” is generally used as an abbreviation of “obiter dictum” 
which means a remark or opinion uttered by the way. 21 C.J.S.—page 311. We 
find a distinction as to the effect (for administrative purposes) between the 
actual decision to a protesting bidder in a particular case and our letter to the 
head of the agency, concerning areas in the agency's procurement .practices 
brought to light by the protest where revisions are considered desirable, to be 
somewhat novel. To have the positions of this Office as stated in such letters 
disregarded by a Federal organization merely by categorizing them as dictum 
seems particularly futile when it is obvious that administrative actions taken 
contrary to such stated positions may result in the disallowance of credit in the 
disbursing officer’s accounts. 47 Comp. Gen. 236, 249-250 (1967). 

It is also indicated in the administrative report that the failure to 
disclose evaluation criteria and their relative importance may be ob- 
jectionable in procurements by the military departments and yet un- 
objectionable in civilian procurements, because such failure violates 
a provision of the Armed Services Procurement Regulation (ASPR) 
which has no counterpart in the Federal Procurement Regulations 
(FPR). In this connection, it should be noted that our initial decision 
on the disclosure of evaluation factors preceded formalization of the 
Armed Services regulations on the disclosure of evaluation factors, 
and such decisions were, we believe, instrumental to promulgation of 
regulations on this point. Further, our subsequent decisions to the 
military departments have emphasized the requirement of ASPR 3- 
501(a) that “Solicitations shall contain the information necessary to 
enable a prospective offeror or quoter to prepare a proposal or quota- 
tion properly.” Virtually the same language appears at FPR 1-3.802 
(c). Our letter B-167054(2), January 14, 1970, to the Secretary of 
Health, Education, and Welfare, illustrates that we regard the same 
policy of informing offerors of the evaluation factors and their rela- 
tive weight as applicable to both military and civilian departments. 

In further support of the administrative position the Administrator 
cited several decisions of our Office in which we did not direct contract 
cancellation or resolicitation, even though the solicitations had not 
included evaluation criteria or an indication of their relative impor- 
tance. In this connection, it may be generally stated that our Office di- 
rects cancellation of a contract only if the contract is clearly contrary 
to the public interest or in violation of law. Conversely, we regard the 
failure to inform offerors of the criteria for evaluation of their pro- 
posals and the relative importance of such criteria as not in accordance 
with sound procurement policy and the public interest, even though 
there may not be a mandatory requirement of such information in the 


applicable regulation. We have not regarded such failures as justify- 


ing our intervention as a standard procedure without consideration of 


the practical aspects involved in each individual case. 
The instant protest was made before award and our Office has not 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 63 


been informed of any basis upon which to conclude that the delay inci- 
dent to the observance of proper procedures in this procurement would 
irreparably injure or affect the public interest. Therefore, we believe 
that RFP No. DOT-FR-00027 should be amended to inform all offer- 
ors of the evaluation criteria applicable to their proposals and of the 
relative importance of those criteria; that offerors should be permitted 
to submit additional material or revised proposals in light of such 
information; that a determination of the technical competitive range 
thereafter be made; and that consideration then be given to conducting 
discussions with all offerors within such range, to the extent that such 
discussions are required by the FPR. 

With regard to the “relative importance” of the criteria, the admin- 
istrative report included a “Proposal Evaluation Form” for the in- 
stant procurement, which disclosed the numerical weight attached to 
each of the seven evaluation criteria. This form was furnished the 
protestant with the permission of your Department. Thus, only the 
protestant of all the offerors possesses such information. In view of 
this circumstance, unique to the instant case, if the same criteria and 
numerical weights are applicable to the resolicitation the numerical 
weights should be provided all offerors so they, may compete on an 
equal basis. However, if the evaluation criteria or numerical weights 
differ upon resolicifation, we believe that offerors need be provided 


only a reasonable indication of the relative importance of each evalu- 
ation criterion. 
The file transmitted with the letter of May 22 is returned. 


[ B-169992 J 


Property—Public—Private Use—Authority 


The lease of land adjacent to the Visitors’ Information Center at the John F. 
Kennedy Center, Florida, for the construction of a nondenominational chapel 
from funds raised by public subscription is pursuant to Article IV, section 3, 
clause 2 of the Constitution of the United States a congressional and not an 
executive function, unless otherwise specifically provided by statute, and the 
leasing authority in section 208(b) (3) of the National Aeronautics and Space 
Act of 1958, as amended (42 U.S.C. 2473(b) (3) ), does not appear to be intended 
as specific authority for the execution of the proposed 30-year lease. Therefore, 
because of the nature of its use, the land within the Federal enclave should not 
be leased without congressional approval of the chapel construction, and the pay- 
ment of an annual rental has no significance in considering the lack of specific 
authority to lease the land. 


To the Administrator, National Aeronautics and Space Adminis- 
tration, July 24, 1970: 

Reference is made to the letter dated June 4, 1970, from your General 
Counsel which requests advice as to the adequacy of the rental proposed 
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to be charged, particularly with reference to 40 U.S.C. 303b, over the 
full 30-year period of a proposed lease to the Chapel of the Astronauts, 
Inc., a nonprofit Florida corporation, Any comments which we might 
want to offer on matters other than the rental to be charged were also 
solicited. 

The letter states that the Chapel of the Astronauts, Inc., has re- 
quested your agency to lease it a tract of approximately 5.5 acres of 
land adjacent to the Visitors’ Information Center at the John F. Ken- 
nedy Center, Florida. The site was selected because the Center is visited 
by large numbers of people. It is estimated that the number of visitors 
may grow to 5 million annually before 1980. The letter states that “the 
corporation intends to construct a nondenominational chapel thereon 
using funds raised by public subscription.” The period of the lease 
would be 30 years. If otherwise proper the National Aeronautics and 
Space Administration is prepared to enter into such a lease under the 
authority of section 203(b) (3) of the National Aeronautics and Space 
Act of 1958, as amended, 42 U.S.C. 2473(b) (3). 

The letter also states that in order to “establish a fair rent-for the 
purposes of 40 U.S.C. 303b and in order to avoid any implication 
(whether warranted or not) that the United States, through NASA, is 
anything other than neutral to the exercise of any particular religion or 
religion as a whole, NASA has had the site in question appraised by a 
qualified Corps of Engineers, U.S. Army, appraiser. The appraiser has 
concluded that a fair rental for the 5.5 acre more or less basic site 
would be $600.00 per annum.” Also in accordance with the require- 
ments of 40 U.S.C. 303b the amount paid would be deposited into the 
miscellaneous receipts of the Treasury. 

Forwarded with the letter were copies of the appraisal and the pro- 
posed lease as prepared at the Kennedy Space Center, together with a 
copy of a memorandum offering your General Counsel’s comments 
with respect to the proposed lease. 

The Constitution of the United States provides in Article 4, section 
3, clause 2, that : 

The Congress shall have Power to dispose of and make all Needful Rules and 
Regulations respecting the Territory or other Property belonging to the United 
States; * * * 

The words “dispose of” vest in Congress the power to lease as well 


as to sell the lands of the United States. “The disposal must be left to 


the discretion of Congress.” //n/ted States v. Gratiot, 14 Pet. 526, 39 
U.S. 526. 
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In other decisions it also has been uniformly held that the provision 
confers upon the Congress exclusive jurisdiction to dispose of the land 
or other property of the United States and that tiere is no power in the 
head of an executive department of the Government to take such action 
without specific legislative authority. See 22 Comp. Gen. 563 (1942) 
and references therein cited. See particularly 14 Comp. Gen. 169 (1934) 
as to leases. 

It isa sound rule of statutory construction that the intent of Congress 
as expressed in any part of a statute must be gathered from the reading 
of the statute as a whole and that the statute should be construed with 
reference to existing laws. Its operation must be restricted within nar- 
rower limits than its words import where the literal meaning embraces 
“ases not intended by the legislative body. 17 Comp. Gen. 736 (1988), 19 
id. 640 (1940), 20 7d. 46 (1940) ; and 21 fd. 425 and 510 (1941). The au- 
thorization in section 203(b) (3) of the National Aeronautics and Space 
Act of 1958, as amended, for the Administration “* * * to lease to 
others such real and personal property; * * *” is broadly stated. We 
have found nothing elsewhere in the act or in its legislative history 
which would be helpful in determining any limits which Congress 
might have intended to impose on that authority. However, we have 
considerable doubts that the authority was intended to extend to a lease 
for the purposes here under consideration, which include the construe- 
tion of a substantial building for use by the public as a nondenomina- 
tional chapel. 

The plot which would be leased is a comparatively small one com- 
pletely surrounded by a large Federal enclave. The site for the building 
was selected because of its proximity to the Visitors’ Information Cen- 
ter which it is anticipated will be visited by millions of people annu- 
ally. The effect. of proceeding with the proposed lease would be to 
utilize public property to provide to the public a facility completely 
within a Federal enclave without that facility being authorized by the 
Congress. The fact that an annual rental would be paid would not be 
significant in considering this lack of specific authorization. Cf. 10 
Comp. Gen, 395 (1931), and 11 #d/. 355 (1931) and decisions therein 
cited. 

In view of the above, and while we have no basis to question the ad- 
equacy of the proposed rental to be charged if otherwise proper, we do 
believe that the authority for the entire proposal is so doubtful that 
specific authorization should be obtained from the Congress before en- 


tering into any lease arrangement such as proposed. 
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[ B-170182 J 


District of Columbia—Employees—Wage Board—Environmental 
Pay Differential Status 


The environmental pay differential for dirty work having been authorized for 
District of Columbia wage employees by the proper wage fixing authority in 
accordance with 5 U.S.C. 5341, and in conformity with commercial practices, the 
differential may be considered basic pay, whether stated separately or included 
in scheduled rates, for the purposes of computing the wage board overtime and 
Sunday rates prescribed in 5 U.S.C. 5544, the Civil Service Retirement Deductions 
authorized in 5 U.S.C. 8334, and for determining the annual rate of pay for the 
group life insurance provided in Federal Personnel Manual, Supplement 870-1, 
Subchapter 83-8a, and the differential may be paid to employees while in a leave 
status. 


To the Commissioner of the District of Columbia, July 24, 1970: 


This is in reference to letter of June 26, 1970, and enclosures, from 
Mr. O. F. Maltagliati, Associate Director for District Accounting, De- 
partment of Finance and Revenue, requesting a decision on several 
questions concerning environmental pay for dirty work. 

It is stated in the letter that on May 27, 1970, Commissioner's Order 
No. 70-192 was issued which increased the scheduled rates of pay for 
District of Columbia wage employees and authorized the Personnel 
Officer, D.C., to establish, effective the pay period which begins on or 
after May 31, 1970, an environmental pay differential for dirty work. 
Pursuant to this authority the Personnel Officer issued transmittal 
sheet No. 174, approved June 8, 1970, which established the policies for 
the administration of an environmental pay differential for dirty 
work, and on June 12, 1970, issued Personnel Bulletin No. 297 PS and 
LR that established the hourly rate of 17 cents and the jobs for which 
the environmental pay for dirty work is authorized. It is stated that 
now the Commissioner is contemplating the issuance of an order that 
for pay purposes would consider the environmental pay differential to 
be part of the employee's rate of basic pay. It would then be used to 
compute overtime, holiday, and Sunday premium pay, retirement de- 
ductions, and group life insurance deductions, and would be paid while 
an employee is in a leave status. 

Our decision is requested on the following questions: 

Question 1: May the separately stated environmental pay differential be con- 
sidered as basic pay for the purposes of computing wage board 
overtime and Sunday rates in section 5544, Title 5, U.S. Code? 

Question 2: May the separately stated environmental pay differential be con- 
sidered as basic pay for the computation of Civil Service Retire- 
ment Deductions in section 8334, Title 5, U.S. Code? 

Question 3: May the separately stated environmental pay differential be con- 
sidered as basic pay for the purposes of determining an annual 


rate of pay for group life insurance purposes in the Federal 
Personnel Marual, Supplement 870-1, Subchapter S3-3a. 
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Question 4: May the separately stated environmental pay differential be paid 
to a wage board employee while he isina leave status? 

Question 5: If questions 1, 2, 3, and 4 are answered in the negative, then could 
a wage schedule be issued with the scheduled rates of hourly 
pay increased by the amount of the environmental pay different- 
ial and would these scheduled rates then be considered basic 
pay in questions 1, 2, 3, and 4? 

Question 6: If question 5 is answered in the affirmative then could the new 
scheduled rates of pay be effective retroactively to the pay 
period which begins on or after May 31, 1970. 

The method of setting the pay of employees in recognized trades 
or crafts, or other skilled mechanical crafts, or in unskilled, semi- 
skilled, or skilled manual-labor occupations is provided in 5 U.S.C. 
5341, as follows: 

(a) The pay of employees excepted from chapter 51 of this title by section 
5102(c) (7) of this title shall be fixed and adjusted from time to time as nearly 
as is consistent with the public interest in accordance with prevailing rates. 
Subject to section 213(f) of title 29, the rates may not be less than the appro- 
priate rates provided for by section 206(a)(1) of title 29. 

In B-53383, November 29, 1945, we pointed out that a wage fixing 
authority in the exercise of its normal function may authorize night 
differential or other elements of a wage program—not otherwise in 
contraver.tion of law or established rule applicable to Federal em- 
ployees—to conform with commercial practices generally without 
obtaining special authorization therefor. As to whether differentials 
are basic compensation, we have ruled that the night rate of com- 
pensation of an employee occupying a prevailing rate or wage board 
position is basic compensation (23 Comp. Gen. 962 (1944); 24 éd. 
39 (1944), and 34 ¢d7. 708 (1955)). Also, that night differential, post 
differential, and cost-of-living allowances which are saved by Civil 
Service regulations or by administrative action to employees whose 
positions are converted from classified to wage board schedule are 
regarded as “basic compensation.” 36 Comp. Gen. 482. We find no 
basis to reach a contrary decision with respect to an environmental 
differential for dirty work, whether stated separately or included 
in the scheduled rates. Accordingly, questions 1 through 4 are answered 


in the affirmative, and no answer is required for questions 5 and 6. 


[ B-168626 J 


Contracts—Negotiation—Competition—Discussion With All Offer- 
ors Requirement—Price Sole Evaluation Factor 


In the negotiation of a procurement, the exception in 10 U.S.C. 2304(g) to con- 
ducting discussions with all responsible offerors within a competitive range may 
not be invoked by a contracting officer to make an award to other than the low 
responsible offeror where price is the sole evaluation factor and, therefore, an 
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award to the second low offeror, the incumbent contractor, without obtaining a 
Certificate of Competency (COC) on the low offeror, a small business concern 
considered nonresponsible on factors relating to capacity and credit was illegal 
and the award should be canceled. No award should have been made unless the 
Small Business Administration refused to issue a COC or did not respond to the 
referral within 15 days, or in the alternative if the low proposal was unaccept- 
able without clarification, discussions should have been conducted with all offer- 
ors within a competitive range. 


To the Secretary of the Army, July 30, 1970: 


This concerns the protest by Pacific Shipwrights, Incorporated, 
against the contract award to Stan Flowers Company, Incorporated, 
under request. for proposals No. DAHC23—70—R-0003 issued by the 
Oakland Army Terminal for shipwright carpentry services. This pro- 


test. was the subject of a report dated June 5, 1970, from your Deputy 
for Procurement. 

Request for proposals No. DAHC23-70-R-0003 was issued on De- 
cember 18, 1969. Four offers were received and opened on January 27, 
1970, Pacific submitted the low proposal. Flowers, the incumbent con- 
tractor, submitted the second low proposal. The contracting officer 
acting upon the recommendation of his Advisory Panel determined 
that only those two proposals were within the competitive range for 
consideration. 

On February 2, 1970, a pre-award survey by the Defense Contract 
Administration Service (DCAS) was requested on Pacific. The con- 
tracting officer also requested the Defense Contracts Audit Agency 
(DCAA) to review Pacific’s accounting system. Based on the negative 
recommendations of DCAS and DCAA, the contracting officer con- 
sidered Pacific to be nonresponsible for this procurement. Since Pacific, 
a small business concern, was determined nonresponsible for reasons 
relating to capacity and credit, the contracting officer referred that 
firm to the Small Business Administration (SBA) on February 13, 
1970. for the possible issuance of a Certificate of Competency (COC). 
As the result of conversations on February 19, 1970, with his legal ad- 
visor and an SBA official, the contracting officer decided his referral 
of Pacific for a COC was premature inasmuch as negotiations would 
probably be required with that offeror concerning two items, acid boxes 
and transportation, prior to making an actual award. The request for 
a COC was withdrawn on February 25, 1970. 

On February 24, 1970, the Advisory Panel was convened and award 
was recommended to Flowers as the low responsive responsible offeror. 
That recommendation was based on the contracting officer’s determina- 


tion that Pacific was net responsible and a price analysis which con- 
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cluded the offer by Flowers was fair and reasonable. Subsequent to the 
adjournment of that meeting a voluntary price reduction by letter 
dated February 20, 1970, was received from Flowers. The Advisory 
Panel was reconvened and award was again recommended to Flowers 
at the reduced price since acceptance of the price reduction was con- 
sidered in the best interest of the Government. The contracting officer 


adopted that recommendation and award was made to Flowers on 


February 26, 1970. 
We believe the contracting officer acted erroneously and that the 


award to Flowers was improper. This procurement was negotiated 
pursuant to the authority contained in 10 U.S.C. 2304(a) (10). That 
exception to formal advertising was invoked by the contracting officer 


because of the small number of shipwright carpentry firms in the 


area. The request for proposals did not require or provide for sub- 


mission of technical proposals involving novel or different approaches. 
Rather offerors were required only to submit item and total prices. 
Further, the request for proposals advised on page a-1, Evaluation 


Page: 


Solicitations will be evaluated on the basis of the sum of the total of those 
schedules for which price offers are made as follows: 


Similar advice was contained on page 9 of the request for proposals 
and on page 2 of the “Dissemination of Clarifications and Interpreta- 


tions to Prospective Offerors.” Therefore, award under this procure- 


ment was to be based on price alone not other factors such as the 
technical approach offered. 


When negotiating a contract over $2,500 pursuant to one of the per- 
missible exceptions contained in 10 U.S.C. 2304, subsection (g) of that 
statute requires discussions to be held with all responsible offerors 
within a competitive range. An exception to that mandatory require- 
ment is provided where based upon adequate competition or accurate 
prior cost experience the acceptance of an initial proposal would re- 
sult in a fair and reasonable price and offerors have been notified in 
the request for proposals that such an award may be made. However, 
that exception does not permit the contracting officer to make award 
where price is the sole evaluation factor to other than the low respon- 
sible offeror. (’f. 48 Comp. Gen. 663, 668 (1969). Therefore, award 
should have been made to Flowers prior to discussions only if Pacific 
was found not to be a responsible offeror. 

In procurements, advertised or negotiated, a contracting officer’s 
determination of nonresponsibility is not final insofar as the capacity 
or credit of a small business is concerned. As a result the contracting 
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officer’s initial unfavorable determination does not warrant ignoring 2 
more favorable proposal of a small business concern either in making 
award without discussions or when actually conducting discussions. 
Armed Services Procurement Regulation (ASPR) 1-705.4(c) re- 
quires the contracting officer to refer a small business concern to the 
SBA for the possible issuance of a COC where the proposal of that 
concern is to be rejected because the concern has been determined to 
be nonresponsible as to capacity or credit. The negative DCAS survey 
and the DCAA report upon which the contracting officer relied in 
making his determination were based on factors directly related to 
Pacific’s capacity and credit to perform the contract. Under these cir- 
cumstances the contracting officer was required to refer Pacific to the 
SBA for a COC unless award could not be delayed. The record before 
this office contains no justification for finding award must have been 
made without delay and in any case such a determination with the 
requisite documentation and approval by the chief of the purchasing 
office was not in fact made. See ASPR 1-705.4(c) (iv). Therefore, no 
award should have been made in this instance unless the SBA refused 
to issue Pacific a COC or until 15 days had expired after the referral 
to SBA. If a COC had been issued any contract was required to be 
awarded to Pacific. See 15 U.S.C. 637(b) (7) and ASPR 1-705.4(a). 

In the alternative if the contracting officer believed Pacific’s pro- 
posal was unacceptable without clarification, then discussions should 
have been conducted with all offerors within the competitive range. 
ASPR 3-805.1(a) (v) states that the contracting officer shall not. make 
award without further discussion where there is some question as to 
the pricing or technical aspects of a proposal. After conducting such 
discussions award should have been made to the low responsible offeror 
meeting the Government’s needs. In the event that the low offeror was 
still a small business concern and determined to be nonresponsible by 
the contracting officer for reasons of capacity or credit, then at that 
point the matter should also have been referred to the SBA for a COC. 
Cf.48 Comp: Gen. 536, 541 (1969). 

In any event award to Flowers would be legal only if either the SBA 
refused to issue a COC to Pacific or failed to act within 15 days, or 
if after holding discussions Flower’s proposal was lower than Pacific's 
Since the contracting officer’s failure to follow the proper procedures 
was directly contrary to the regulations implementing the Small Busi- 
ness Act of 1953 and the Armed Services Procurement Act of 1948, we 
believe the award to Flowers was illegal. Accordingly, we concur in 
your proposed action to cancel the contract. 
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[.B-168729] 


Bids—Late—Mishandling Determination—Bids Received at One 
Place for Delivery to Another Place 

A bid sent by certified mail that was not directed to the bid opening room or 
did not list the information required by the invitation, and which although 
timely delivered to the mailroom, as shown by a Post Office Department form 
considered acceptable documentary evidence, was not identified until after bids 
were opened, may be considered on the basis that failure to recognize from the 
corporate name and size of the envelope that the envelope contained a bid 
constitutes Government mishandling, and that the lapse of time between receipt, 
opening, and delivery of the bid was unreasonable for certified mail, and the 
fact that a price alteration was uninitialed does not require rejection of the low 
bid where the intended bid price is not in doubt and remained low, and there 
is no indication the bidder had an opportunity to reclaim and alter the bid. 


To the Kaiser Steel Corporation, August 3, 1970: 


By telegram dated January 29, 1970, and later correspondence, you 
protested the award of a contract to Emco Porcelain Enamel Company, 
Inc. (Emco), under invitation for bids No. DAAA25-70-B-0171, 
issued by the United States Army, Frankford Arsenal, Philadelphia, 
Pennsylvania, on the grounds that the Emco bid was inexcusably late, 
was opened prior to being received in the bid room, and contained 
uninitialed price alterations. 

The subject invitation, as amended, was for the procurement of 
8,300,000 M2A1 Ammunition Boxes and the time set for the opening 
of bids was November 12, 1969, at 11:00 a.m. By that time, bids had 
been received from six bidders including Kaiser but not including 
Emco. The Emco bid, sent by certified mail as required by the invitation 
and by Armed Services Procurement Regulation (ASPR) 2-303.2, 
was opened by Army personnel in the Frankford Arsenal mailroom 
at 1:30 p.m. on November 12, 1969, 214 hours after bid opening, and 
upon its identification as a bid, was immediately forwarded to the bid 
receiving room, arriving there at 2:09 p.m. Pursuant to ASPR 2-303.6, 
Emco was provided an opportunity to prove that its bid had been sub- 
mitted in a timely manner and was therefore eligible to be considered 
for award. On the basis of the information provided, primarily in 
the form of a letter from the postmaster of the Port Chester, New 
York Post Office, the mailing place of the Emco bid, to the effect that 
the Emco bid had been mailed within sufficient time to assure timely 
arrival, the contracting officer concluded that the Emco bid was delayed 
because of Government mishandling and was therefore for considera- 
tion in accordance with ASPR 2-303.2 (iii). 

Although the Kaiser bid was initially evaluated as low on item 002 
of the three-item invitation and award was actually made to Kaiser for 
that item, it was later determined that an error had been made in the 
evaluation of freight charges with respect to the Emco and Kaiser 
bids with the result that the Emco bid was actually the lowest received 
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on item 002. Thereafter, the award made to Kaiser was officially 
canceled and on January 13, 1970, contract No. DAA A25-—70-C-—0385 
was awarded to Emco at a total contract price of $2,214,675, with per- 
formance by Emco continuing to date. 

In view of your contention that the Emco bid contained incurable 
defects, you request that the Emco contract be canceled and that the 
contract initially awarded to Kaiser be reinstated. 

The undisputed facts concerning the lateness issue are that the Emco 
bid, addressed to “U.S. Army, Frankford Arsenal, Tacony and Bridge 
Streets, Philadelphia, Pa. 19137,” was mailed on November 10, 1969, 
by certified mail, receipt number 45358, and was actually delivered 
to the Frankford Arsenal mailroom at 7:15 a.m., November 12, 1969, 
334 hours before the 11:00 a.m. bid opening time and 614 hours before 
the envelope containing the bid was opened at 1:30 p.m. in the mail- 
room. In reaching the conclusion that the lateness of the Emco bid 
should be excused on the ground of Government mishandling, the 
contracting officer and the buyer, in a “Determination of Late Bid” 
dated November 20, 1969, stated as follows: 


Envelope was received at Frankford Arsenal 0730 on 12 Nov 69 and even 
though not identified as a Bid, the corporate name and the size of the envelope 
should have apprised someone in the mail room that envelope could contain a 
Bid. 

Envelope was not opened for identity until 1340 on 12 Nov 69, which appears 
to be an unreasonable lapse of time for opening certified mail. If envelope had 
been opened within 2 hours after receipt, identified Bid could have been hand 
carried to Bid Opening Room in sufficient time for 11 :00 AM opening. 


We have been advised by the Department of the Army that the 
normal procedure for handling incoming bid mail at Frankford 
Arsenal is that upon receipt of incoming mail at approximately 7:45 
i.m., registered, certified, and insured mail—‘accountable mail”—is 
separated from other mail and held in a restricted area. Thereafter, 
envelopes properly identified as containing bids are processed and 
forwarded to the Frankford Arsenal Procurement Directorate. Next, 
the remaining registered, certified, insured, and other mail is im- 
mediately processed in that order. It is reported that the volume on 
November 12, 1969, was heavy because the preceding day was a holli- 
day. However, although overall volume was apparently heavy, we 
are advised that only 19 pieces of registered mail were received on 
the day in question. Additionally, according to DD Form 434, Record 
of Accountable Mail, for November 12, 18 pieces categorized as “in- 
sured and certified” were received, nine of which, including the Emco 
envelope, were ultimately determined to contain bids. Therefore, the 
total of all “accountable” mail received on November 12, including 
bids, did not exceed 37 pieces. We are further advised that two employ- 
ees were detailed on November 12 to process accountable mail and that 
no other duties customarily interrupt the processing of incoming mail. 
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It is your contention generally that any mishandling of the Emco 
bid by Government personnel was not the “sole” cause of lateness as 
contemplated by ASPR 2-303.3 inasmuch as the Emco bid envelope 
was not addressed to the attention of the bid opening room nor did 
it list the invitation number and the date and time of opening as 
required by the invitation. You maintain that had the Emco bid been 
properly addressed, it would have received priority treatment and 
been timely delivered to the bid opening room. You therefore conclude 
that the incomplete address caused, or at least contributed to, the 
lateness of the bid and that the Emco bid should have been rejected as 
inexcusably late. 

Additionally, you contend that the Emco bid envelope was actually 
not received at the Frankford Arsenal mailroom until 1:30 p.m. 
because it was not time-stamped until that time. Although apparently 
conceding that the bid envelope was actually received at 7:15 a.m., as 
evidenced by Post Office Department Form 3883, it is your position 
that that form cannot be used to evidence the actual time of receipt 
because ASPR 2-303 and paragraph 8 of Standard Form (SF) 33A, 
attached to the invitation, require that the installation time stamp 
or other documentary evidence be used as evidence of the time of 
receipt. You contend that the other documentary evidence referred 
to by the regulation and SF 33A “may be considered only where the 
best and primary evidence stipulated by the regulation—the instal- 
lation’s time stamp—is not available for examination under the cir- 
cumstances.” You also contend that in any event the Post Office 
Department form is “testimonial” rather than “documentary” evidence. 

To accept this additional rationale would be to allow so-called “rules 
of evidence”—the purpose of which ultimately is merely to permit the 
achievement of reasonable certitude concerning the occurrence of 
past events—to prove as a fact that which is not a fact. Post Office 
Department Form 3883, a photocopy of which is a part of the admin- 
istrative file, lists 7:15 a.m., November 12, 1969, as the hour and date 
of delivery of the mail listed thereon and is signed by a Post Office 
Department employee and by an individual] identified by the form as 
the agent of the addressee, Frankford Arsenal. Neither ASPR 
2-303.2(iii), dealing with the consideration of late mailed bids for 
award, nor paragraph 8 of SF 33A establishes any grade or level of 
“best evidence” as between the installation’s time stamp and any ap- 
propriate Post Office Department forms. Rather, both state only that 
timely receipt should be determined by “examination of an appropriate 
date or time stamp (if any) of such installation, or of other documen- 
tary evidence of receipt (if readily available) within the control of 
such installation or of the post office serving it.” Finally, the term 
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“documentary evidence” is defined by Black’s Law Dictionary, Fourth 
Edition, as “Evidence supplied by writings and documents of every 
kind in the widest sense of the term; evidence derived from conven- 
tional symbols (such as letters) by which ideas are represented on 
material substances”—a definition which applies equally to the Frank- 
ford Arsenal time stamp as to the Post Office Department form. 
[Italic supplied. ] 

We must disagree with your position that the Emco bid should have 
been rejected as inexcusably late. It is true that ASPR 2-303(ii1) re- 
quires that any lateness in delivery to the bid opening room after timely 
delivery to the Government installation must be caused “solely” by 
Government mishandling and that had Emco properly addressed its 
bid envelope, it would in all probability have reached the bid opening 
room in time. However, notwithstanding these facts, it is our conclu- 
sion that but for Government mishandling after receipt at the Frank- 
ford Arsenal mailroom, the Emco bid as well as all other “accountable” 
mail delivered on November 12 would have been opened sufficiently 
before 11 :00 a.m. to permit routing to the bid opening room before that 
time. 

In this regard, as indicated above, not more than 37 pieces of ac- 
countable mail were received for processing by two clerks at 7 :30 a.m. 
on November 12. Considering the fact that approximately 314 hours re- 
mained after receipt of incoming mail in the mailroom before bid open- 
ing at 11:00 a.m., all that would have been required of the two clerks 
assigned to the processing of incoming mail to have processed all of the 
“accountable” mail before 11:00 a.m. would have been for each clerk 
to have handled roughly five pieces of mail each hour. Inasmuch as 
processing apparently entails merely the opening of envelopes for 
purposes of ascertaining their ultimate destinations there would ap- 
pear to be little question but that the Emco bid should have been 
identified as a bid sufficiently before 11:00 a.m. to allow its timely 
delivery to the bid opening room notwithstanding the fact that it was 
not identified as a bid, and that its late receipt was therefore due 
solely to Government mishandling. 

Support for this position is found in a similar case, B-162390, No- 
vember 20, 1967, wherein the failure to list the date and time of 
opening on a bid envelope resulted in the envelope not receiving ex- 
pedited handling which would have assured timely receipt but where 
the late receipt was actually caused not by the omitted information 
but bya missed pickup by the base mail delivery service. In that de- 
cision, our Office concluded that the late delivery was caused by the 
missed pickup rather than the failure to set out the required informa- 
tion on the bid envelopé. That decision stated : 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 75 


* * * while it may be inferred that the Wyle Laboratories bid would have 
received expedited delivery if the date and time of the scheduled opening had 
been placed on the bid envelope in accordance with paragraph 5(a) of the 
solicitation instruction, we cannot agree, as you contend, that the failure to 
supply this information is, in the instant situation, relevant to the determination 
that the bid was mishandled under the established delivery procedures. Clearly, 
the lack of such information did not contribute to the failure of the delivery 
truck personnel to effect timely delivery of the Wyle Laboratories bid. 


It is equally as clear, in our opinion, that the lack of the required 
bid information in the instant case did not contribute to the failure of 
the mailroom personnel to handle the incoming mail with normal 
expedition. 

On the question of the uninitialed price alteration, a visual inspec- 
tion of the original Emco bid reveals that item prices of $1.75 and 
$1.74 were initially quoted for subitems (a) and (b) of invitation item 
002. These item prices were changed to $1.747 and $1.737 by the appli- 
cation of a white corrective substance to the original prices and the 
typing over of the new reduced prices. The changes were not initialed. 
Visual inspection of the Emco bid also reveals, because of incomplete 
coverage of the original prices by the corrective substance, that only 
the one change was made. Additionally, the reduced prices are ob- 
viously typed by typewriter using the same type face as was used for 
the original prices. 

It is your position that the Emco bid was nonresponsive because the 
invitation alterations were not initialed by the person signing the bid 
and because it is not clear, in your estimation, whether the alterations 
were in fact made before the bid opening time of 11:00 a.m. With 
regard to your first contention, our Office has held on many occasions 
that the failure to initial bid changes is a minor informality so long as 
there is no question as to the amount intended. In this regard, the 
following statement was made in 49 Comp. Gen. 541, March 5, 1970: 

* * * we have consistently held that if a bidder fails to initial an erasure 
in the bid price, but the erasure and correction leave no doubt as to what the 
intended bid price is, such a bidder has made a legally binding offer, acceptance 
of which would consummate a valid contract which the bidder would be obliged 
to perform at the offered price. Under such circumstances we have concluded 
that the requirement for initialing changes is a matter of form which may be 
considered an informality and waived in the interest of the Government. See 


B-149134, September 20, 1962; B-—147106(2), September 25, 1961; B—148081, 
March 5, 1962; B-148560, April 10, 1962; and B-159376, August 2, 1966. 


You maintain, however, that because the Emco bid was not received 
in the bid opening room until 214 hours after bid opening, it cannot 
be said with certainty that the price changes were made before bid 
opening. In substantiation of this contention you point out that the 
Emco bid was opened before being delivered to the bid opening room 
at 1:30 p.m. but that neither the signature and position of the person 
opening the bid nor an explanation by the official designated for the 
purpose of opening bids of the facts surrounding the opening was 
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written on the envelope, as required by ASPR 2-401(b). This gives 
rise, in your opinion, to the possibility that the bid came back into 
Emco’s hands after bid opening but before delivery to the bid opening 
room with the concurrent possibility that the changed prices could 
have been inserted at that time to the detriment of the integrity of the 
competitive bidding system and the prejudice of other bidders. 

The cases quoted and cited above require that any alterations in bid 
prices be made before bid opening in order to be acceptable. However, 
we do not share your fear that the changes in this instance could have 
been made after bid opening. In our opinion, the facts of record rea- 
sonably establish that the Emco bid remained unopened until 1:30 p.m. 
when it was time-stamped by the Frankford Arsenal mailroom. In 
this regard, while the envelope was not annotated in precisely the man- 
ner contemplated by ASPR 2-401(b) it contained, in addition to the 
1:30 p.m. time stamp, the following notation: “opened in MR for 
Routing Purpose. T.J.L. DAAA25-70-B-0171.” The reasonable im- 
port of this notation, in our opinion, is that the envelope was not opened 
before being stamped at 1 :30 p.m. The envelope also was time-stamped 
in the contracting office at 2:09 p.m. However, there is no indication 
that there was time or opportunity for Emco to reclaim and alter its 
bid in the 39 minutes during which the envelope was opened, identified 
as a bid, and forwarded to the contracting office. 

Finally, had the questioned changes not been made in the Emco bid, 
it still would have been evaluated as low according to the contracting 
officer. Since there is no prohibition against a reduction in price by the 
low qualified offeror even after bid opening (because there is no 
prejudice to other bidders) there is no necessity to conclusively estab- 
lish that the initialed changes were in fact made before bid opening. 
See 37 Comp. Gen. 251, 254 (1957). 

In accordance with the above considerations, therefore, we must 
conclude that the Emco bid was an acceptable late bid and that neither 
the fact that it was opened out of the presence of the proper official nor 
the fact that price changes were uninitialed served to render it unac- 
ceptable. Accordingly, we conclude that award was properly made to 
Emco as the low responsible and responsive bidder. 


(B-170247] 


Bids—Late—tTelegraphic Modifications—Delay Due to Western 
Union 


A bid reduction received at a base exchange telegraph office operated under con- 
tract for Western Union, which although timely received could not be delivered 
before the opening of bids as the telephone line to the procurement office was 
busy, may not be considered in determining the low bid. Both the invitation pro- 
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visions and paragraph 2-303 of the Armed Services Procurement Regulation 
provide for consideration of a late telegraphic modification when the delay is 
due to Government mishandling but preclude consideration of late telegraphic 
bids or modification when the delay is caused by the telegraph company, and 
under the contract, the post exchange, an instrumentality of the United States 
for some purposes, and its employees act as an agent of Western Union, and the 
delay, therefore, is attributable to Western Union and the price reduction may 
not be considered. 


To the Secretary of the Air Force, August 5, 1970: 

Reference is made to letter AFSPPLA of July 6, 1970, from the 
Chief, Contract Placement Division, Directorate of Procurement Pol- 
icy, Deputy Chief of Staff, Systems and Logistics, requesting a decision 
whether the late telegraphic bid modification received from J. R. 
Youngdale Construction Company under invitation for bids No. 
F26600-70-B--0064, issued by the Base Procurement Division, Nellis 
Air Force Base, Nevada, is for consideration in determining the low 
bid. 

Both Youngdale and Longley Construction Co., Inc., the otherwise 
low bidder, have presented statements of protest to the contracting 
office. Youngdale has contended that the late telegraphic bid modifica- 
tion should be considered and Longley that it should not. 

The invitation for bids scheduled the bid opening for 3:30 p.m., 
May 4, 1970. The three bids opened at that time were as follows: 


J. R. Youngdale Construction Co. $200, 000 
Longley Construction Co., Inc. 194, 498 
M.M.C., Inc. 194, 500 


After the bid opening, a Youngdale representative inquired by tele- 
phone as to the bids received. After being advised of the amount of the 
Youngdale bid and the other bids, he responded that his company had 
sent a wire at 12:05 p.m. reducing the bid to $189,766. Later the same 
day, this was confirmed by telephone by Mr. Youngdale. In view of 
the representations made, the Nellis Air Force Base Exchange Annex 
which operates a Western Union station was contacted and it advised 
that the telegram had been received. Arrangements were made for the 
telegram to be picked up the next morning. 

An investigation was made of the circumstances surrounding the 
late receipt of the telegram by the Base procurement office. The inves- 
tigation disclosed that the telegram arrived in the Base Exchange 
telegraph office at 12:35 p.m. on May 4, 1970, which was almost 3 hours 
before the bid opening. Within about the next 3 hours and 10 minutes 
the Base Exchange employee who received the telegram from the tele- 
graphic equipment attempted to notify the procurement office twice 
and that employee’s assistant attempted it once, but the procurement 
office telephone line was busy on each occasion and they were unsuc- 
cessful in reaching that office. In that connection, it is disclosed that 
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the Base Exchange telegraph office shares a single telephone with 
three other busy offices so the telephone is not always available and 
that the telephone at the procurement office is a three-line rotary, but all 
three lines are often in use. 

The Nellis Air Force Base Exchange has a contract with Western 
Union to operate with Exchange personnel a telegraph office at the 
Base Exchange Annex as an agent of Western Union. In operating the 
telegraph office the Exchange follows the same procedure as Western 
Union in furnishing telephonic notice of the receipt of telegraphic 
messages. This is as agreed between Western Union and the Exchange. 
Under the procedure, after the telegraphic office receives a telegraphic 
message, an attempt is made to notify the addressee by telephone of the 
contents. If unsuccessful, repeated attempts are made throughout 
the day. If contact is not made by the end of the day the written tele- 
gram is placed in the Base distribution system. 

The invitation for bids included Standard Form 22, “Instructions 
to Bidders.” Article 5(d) of the “Instructions to Bidders” provided : 

Modifications of bids already submitted will be considered if received at the 
office designated in the invitation for bids by the time set for openihg of bids. 


Telegraphic modifications will be considered, but should not reveal the amount of 
the original or revised bid. 


In addition, article 7(a) of the “Instructions to Bidders,” as revised 
by certain deletions provided in article 28 of the additional instruc- 


os 


tions, indicated in the following quotation of article 7(a) by dashes 
typed over the deleted words, provided : 


Bids and modifications or withdrawals thereof received at the office designated 
in the invitation for bids after the exact time set for opening of bids will not 
be considered unless: (1) They are received before award is made; and either 
(2) they are sent by registered mail or by certified mail for which an official 
dated post office stamp (postmark) on the original Receipt for Certified Mail 
has been obtained, or By telegraph if authorised; and it is determined by the 
Government that the late receipt was due solely to delay in the mails, er delay 
by the telegraph company; for which the bidder was not responsible; or (3) if 
submitted by mail (or by telegram if authorized), it is determined by the Gov- 
ernment that the late receipt was due solely to mishandling by the Government 
after receipt at the Government installation: Provided, That timely receipt at 
such installation is established upon examination of an appropriate date or time 
stamp (if any) of such installation, or of other documentary evidence of receipt 
(if readily available) within the control of such installation or of the post office 
serving it. * * * 

The deletions made paragraph (a) conform substantially to the para- 


graph provided for use by Armed Services Procurement Regulation 
(ASPR) 2-306. 
The following sections of ASPR also are pertinent: 


2-303.2 Consideration for Award. A late bid shall be considered for award 
only if it is received before award and, (i) if submitted by mail, the circum- 
stances outlined in 2-303.3 are applicable; or (ii) if submitted by telegram 
(where authorized). the circumstances set forth in 2-303.4 are applicable. 


2-303.3 Mailed Bids. 
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(a) Circumstances Permitting Consideration for Award of a Late Mailed 
Bid. A late mailed bid received before award may be considered for award 
only if: 

: * * * * ~*~ * 

(ii) it was received at the Government installation in sufficient time to be 
received at the office designated in the invitation by the time set for opening 
and, except for delay due to mishandling on the part of the Government 
at the installation, would have been received on time at the office designated. 
The only evidence acceptable to establish timely receipt at the Government 
installation is that which can be established upon examination of an appro- 
priate date or time stamp (if any) of such installation, or of other docu- 
mentary evidence of receipt at such installation (if readily available) 
within the control of such installation or of the post office serving it. 

* + + * * > & 

2-303.4 Telegraphic Bids. A late telegraphic bid received before award shall 
not be considered for award, regardless of the cause of the late receipt, including 
delays caused by the telegraph company, except for delays due to mishandling 
on the part of the Government in its transmittal to the office designated in the 
invitation for bids for the receipt of bids, as provided for bids submitted by mail 
(see 2-303.3 (a) (ii) ). 

7 + * * * * o 

2-304 Modification or Withdrawal of Bids. 

(a) Bids may be modified or withdrawn by written or telegraphic notice 
submitted so as to be received in the office designated in the invitation for bids 
not later than the exact time set for opening of bids. * * * 

+ + * + * “ - 

2-305 Late Modifications and Withdrawals. Modifications of bids and requests 
for withdrawal of bids which are received in the office designated in the invita- 
tion for bids after the exact time set for opening are “late modifications” and 
“late withdrawals,” respectively. A late modification or late withdrawal shall 
be subject £ the rules and procedures applicable to late bids set forth in 


Article 7(a) of the “Instructions to Bidders” provides for applica- 
tion of certain portions of the late bid provisions to telegraphic bids, 
modifications, or withdrawals when telegrams are authorized for use. 
This is consistent with ASPR 2-303.2, providing for consideration of 
late telegraphic bids when telegrams are authorized, and ASPR 2- 
305, providing that the late bid provisions are applicable to late bid 
modifications. Modifications of bids by telegram are authorized both 
by article 5(d) of the “Instructions to Bidders” and ASPR 2-304. See 
B-159596, November 18, 1966, upholding the application of late bid 
provisions to telegraphic bid modifications despite the contention that 
invitation language similar to that used in the immediate case limited 
consideration of telegraphic modifications to those received at the 
designated office by the bid opening time. 

The above regulations and articles read together are interpreted 
by us as providing that a late telegraphic bid modification is for con- 
sideration when the telegraphic modification gprives at the Government 
installation before bid opening and the failure to arrive on time at the 
office designated in the invitation is due to mishandling on the part 
of the Government in its transmittal to the office designated in the 
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invitation for bids. In that regard, ASPR 2-303 precludes considera- 
tion of late telegraphic bids or modifications when the delay is caused 
by the telegraph company. 

In view of the foregoing, the basic question is whether the late 
delivery of the telegram was attributable to delay by Western Union 
or to mishandling “on the part of the Government.” We recognize that 
post exchanges and nonappropriated fund activities have been held 
to be instrumentalities of the United States for some purposes (Stand- 


ard Oil Company of California v. Johnson, Treasurer of Californa, 
316 U.S. 481 (1942) ; United States v. Holcombe, 277 F. 2d 143 (1960) ; 
Elm Spring Farm, Inc. et al. v. United States, 127 F. 2d 920 (1942) ; 
United States v. Howell, 318 F. 2d 162 (1963) ) but we do not believe 
that the principle of those decisions is applicable here. The contract 
between the Western Union Telegraph Company and the Nellis Air 
Force Base Exchange stipulates that the agreement stemmed from 
Western Union’s desire to furnish the necessary services in connection 
with telegrams, etc. Also, it is specifically provided in the contract 
that the Exchange is to “act as the agent” for Western Union at the 
Base, and we think it reasonably follows that exchange employees like- 
wise are agents of Western Union. For these reasons we think that the 
telegraph office in question is a Western Union office notwithstanding 
its location in a base exchange and its operation by exchange employees. 

In the circumstances, we conclude that the delay was attributable 


to the telegraph company and therefore the late telegraphic bid modi- 
fication received from J. R. Youngdale Construction Company should 
not be considered. 


[B-170098] 


Pay—Retired—Waiver for Civilian Retirement Benefits— 
Revocation 


A retired member of the uniformed services whose military service upon retire- 
ment from civilian employment is not used to establish his civil service annuity 
eligibility but is only used in the computation of the annuity to increase the 
amount payable, may withdraw his waiver of retired pay and have the pay re- 
instated as no double benefit would result from the same service by terminating 
the use of the military service to compute the civil service annuity and rein- 
stating the retired pay, and 5 U.S.C. 8332(e) provides that a civil service retire- 
ment does not affect the right of an employee to retired pay, pension, or com- 
pensation in addition to an annuity payable upon retirement from the Federal 
civilian service. 


Social Security—Covermge—Retired Military Personnel—Employ- 
ment by Federal Government 


When a retired member of the uniformed services employed as a civilian becomes 
eligible for old age and survivor insurance benefits under the Social Security 
Act, 42 U.S.C. 402, the withdrawal of his waiver of military pay and the exclu- 
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sion of his military service from the computation of his civil service annuity 
would not result in the payment of a double benefit if the military service had 
not been used to establish civil service annuity eligibility but was used only in 
the computation of the annuity amount payable. 


To the Secretary of Defense, August 11, 1970: 


Reference is made to letter dated June 18, 1970, from the Assistant 
Secretary of Defense (Comptroller) transmitting for decision Depart- 
ment of Defense Military Pay and Allowance Committee Action No. 


443 involving the following questions : 


1. If military service is not used to establish eligibility for a Civil Service 
annuity, but is used in the computation of such annuity, may the waiver of retired 


pay be withdrawn, the Civil Service annuity reduced, and retired pay be 
reinstated ? 


2. Would the answer be the same if military service is excluded from the com- 
putation of the Civil Service annuity when the individual becomes entitled to 
receive Social Security benefits? 


An employee may qualify for a civil service annuity with as little as 
5 years of Federal civilian service. 5 U.S.C. 8333(a). Military service 
may be credited to an employee but if he is awarded retired pay on 
account of such military service, it may not be credited unless the 
retired pay is awarded on account of a service-connected disability 


incurred in combat with an enemy of the United States or caused by 
an instrumentality of war and incurred in line of duty during a period 
of war, or under chapter 67 of Title 10, U.S. Code. 5 U.S.C. 8332(c). A 
civil service retirement does not affect the right of an employee to 
retired pay, pension, or compensation in addition to an annuity pay- 
able for such a retirement. 5 U.S.C. 8332(e). An individual entitled 
to an annuity may decline to accept all or any part of the annuity by 
a waiver signed and filed with the Civil Service Commission and the 
waiver may be revoked in writing at any time. 5 U.S.C. 8345(d). 

We have held that a former Member of Congress is not entitled to 
receive military retired pay in addition to civil service annuity where 
his military service was used to establish his eligibility for an annuity. 
41 Comp. Gen. 460 (1962). Cf. 49 Comp. Gen. 581, March 11, 1970. 

The holding in 41 Comp. Gen. 460 was based on the conclusion that 
the Congress did not intend that a retired officer should receive a double 
benefit based on the same service. However, if the counting of military 
service is not necessary to establish eligibility for a civil service annuity 
and such service is used only in the computation of the annuity to in- 
crease the amount thereof, no double benefit would result if computa- 
tion on that basis should be terminated and retired pay be reinstated. 
In such circumstances, and in view of the provisions of 5 U.S.C. 8332 
(e), we see no reason why the person concerned may not withdraw his 
waiver of retired pay and have such pay reinstated. The first question 
is answered in the affirmative. 
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The second question is understood to have reference to a situation in 
which military service has been used to increase an annuitant’s annuity, 
but has not been used to establish eligibility for that annuity. 

Section 8332(j) of Title 5, U.S. Code, provides for the exclusion of 
military service performed after 1956 if the individual or his widow 
is or would be eligible for old age and survivor insurance benefits 
under the Social Security Act (42 U.S.C. 402), based upon his wages 
and self-employment income. If, when the individual concerned be- 
comes eligible for social security benefits, he withdraws his waiver of 
military retired pay and his military service is excluded from the com- 
putation of his civil service annuity, no double benefit by way of pay- 
ment of civil service annuity and military retired pay would appear 
to result from the reinstatement of such retired pay. 

Accordingly, the second question is answered in the affirmative. 


[B-170212} 


Compensation—Downgrading—Saved Compensation—Temporary 
Promotions 


An employee demoted from GS-5, step 9, to GS-4, step 10, with salary retention 
pursuant to 5 U.S.C. 5837, who accepts a temporary promotion and then returns 
to the same grade to which initially demoted has not forfeited entitlement to the 
salary retention authorized for 2 years by section 5337, the retention period to 
commence on date of demotion, September 16, 1968. The temporary promotion did 
not affect the running of the salary-retention period, as the employee by virtue 
of the temporary promotion is not considered as having become “entitled to a 
higher rate of basic pay by operation of” the classification law within the mean- 
ing of 5 U.S.C, 5387—a bar to salary-retention coverage: 


To the Chairman, United States Civil Service Commission, 


August 11, 1970: 


This is in further reference to your letter dated June 29, 1970, 
requesting a decision on whether an employee receiving a retained rate 
under 5 U.S.C. 5337 loses entitlement to the retained rate by accepting 
a temporary promotion to the same grade and step from which demoted 
or higher, and then being returned to the grade to which originally 
demoted. 

It is stated in your letter that in one instance two employees are 
hesitating to accept temporary promotions because of the doubt, and 
that in another instance an employee has protested an administrative 
denial of salary retention under the following circumstances : 

* * * the employee was demoted effective September 16, 1968, from GS-5, step 
9. $7265 per annum, to GS-4, step 10, with salary retention. In December, 1969, 
she applied for a GS—5 position advertised as being filled on a temporary basis 
and was selected. Before the promotion was effected she was advised that if she 


accepted it she would lose her salary retention. She was promoted December 28, 
1969, to GS-5, step 9, $7824 per annum. The activity is now being disestablished, 


memes: 
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and she was placed on the Reemployment Priority List at the GS-5 and GS-4 
levels. She accepted a GS-4 position at another activity in the same department, 
but was first returned to her permanent GS-4 position, her salary being set as 
GS-4, step 10, $7608 per annum (the regular salary rate) on the basis that she 


had forfeited her entitlement to salary retention when promoted temporarily to 
the GS-5 position. * * * 


You state that it would appear to be reasonable to apply the same 
principle that was applied in 30 Comp. Gen. 82 (1950) to entitlement to 
within-grade increases when an employee is temporarily promoted and 
then returned to his permanent grade. Further, you believe that an 
employee need not be considered as having become “entitled to a higher 
rate of basic pay by operation of” the classification law, within the 
meaning of the salary-retention provision, 5 U.S.C. 5337, by virtue of 
having been temporarily promoted, and that it would be in the interest 
of the Government as well as employees to permit temporary promo- 
tions without affecting the running of a salary-retention period. 

We agree with your view and for the reasons stated above that tem- 
porary promotions need not be viewed as affecting the running of the 
salary-retention period. Thus, in the example quoted above the salary- 
retention period would commence September 16, 1968, the effective date 
of the demotion, and end, if otherwise proper, 2 years therefrom with- 
out regard to the intervening temporary promotion. 


[B-169760] 


Station Allowances—Military Personnel—Temporary Lodgings— 
Advance Return of Dependents from Overseas 

The temporary lodging allowance payable to a member of the uniformed services 
on the basis he incurs more than normal expenses for the use of hotel accommo- 
dations and public restaurants for a prescribed period immediately preceding 
departure from an overseas station on a permanent change of station may not be 
authorized incident to the advance return of a member’s dependents under 37 
U.S.C, 406(e) and (h), as the temporary lodging allowance is a permanent 
station allowance that may not be used to supplement the transportation allow- 
ances prescribed by subsections 406(e) and (h) for the movement of dependents, 
baggage, and household effects in unusual or emergency circumstances, or when 
the Secretary concerned determines the movement is in the best interest of the 


member, his dependents, or the United States without regard to the issuance of 
change-of-station orders. 


To the Secretary of the Navy, August 13, 1970: 


Further reference is made to letter dated April 23, 1970, from the 
Assistant Secretary of the Navy (Manpower and Reserve Affairs) 
requesting a decision whether the Joint Travel Regulations may be 
amended to authorize temporary lodging allowance in those cases where 
dependents are authorized advance return to the United States under 
the provisions of 37 U.S.C. 406 (e) and (h). The request. was assigned 
Control No. 70-26 by the Per Diem, Travel and Transportation Allow- 
ance Committee. 
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In his letter the Assistant Secretary states that it has been recom- 
mended that paragraphs M4303-1 and M4303-2e(1) of the Joint 
Travel Regulations be amended to provide for entitlement to tempo- 
rary lodging allowance in those cases where dependents, under the pro- 
visions of paragraphs M7102, M7103, or M7105, are authorized advance 
return to the United States, or are returned to the United States under 
the provisions of paragraph M7104 or M7108. He says that in support 
of the recommendation it was stated that incident to such authorized 
transportation for dependents, a member incurs hotel expenses under 
the same circumstances as he would if the dependents traveled later in- 
cident to permanent change-of-station orders and therefore should be 
entitled to the temporary lodging allowances whenever his dependents 
are required to occupy hotel or hotel-like accommodations and utilize 
public restaurants pending their return to the United States at Govern- 
ment expense. 

The Assistant Secretary says that the statutory authority for ad- 
vance return of dependents under the provisions of the Joint Travel 
Regulations referred to above is either 37 U.S.C. 406(e) or 37 U.S.C. 
406(h) and such authority appears to extend only to transportation of 
dependents and household goods and in one instance to shipment of a 
privately owned vehicle. 

The Assistant Secretary refers to our decision of November 13, 1969, 
49 Comp. Gen. 299, in which the question presented was whether the 
Secretaries concerned have the authority to amend the Joint Travel 
Regulations to provide entitlement to temporary lodging allowance 
when the dependents of a member of the uniformed services move from 
an overseas residence incident to receipt of notice that the member is 
in a status as set forth in 37 U.S.C. 554(b). 

He states that in the decision the opinion was expressed that in view 
of the legislative history as to the station allowances to be continued 
while a member is in a missing status and since a member in such status 
could not be ordered to make a permanent change of station, there 
is no legal authority to provide for the payment of temporary lodging 
allowances in such cases. Also, he says that it was stated in that de- 
cision that the temporary lodging allowance accrues only incident 
to an ordered change of permanent station and is not payable to every- 
one but is payable only to those members who must temporarily use 
hotel or hotel-like accommodations and public restaurants as a con- 
sequence of change of permanent station orders. 

In his letter the Assistant Secretary says that while the decision 
of November 13, 1969, involved the Missing Persons Act (37 U.S.C. 
554(b)), question arises as to whether the principle enunciated therein 
would also apply to the advance return of dependents under the pro- 
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visions of 37 U.S.C. 406(e) and (h) since there is no permanent change 
of station involved. 

Section 406(a) of Title 37, U.S. Code, provides that a member who 
is ordered to make a change of permanent station is entitled to trans- 
portation in kind for his dependents, to reimbursement therefor, or 
to a monetary allowance at a prescribed rate not exceeding the rate 
authorized under section 404(d) of the statute. 

Section 406(b) provides that in connection with a change of tempo- 
rary or permanent station, a member is entitled to transportation of 
baggage and household effects, or reimbursement therefor, within 
prescribed weight allowances. Also, section 406(c) provides that the 
allowances authorized by subsections (a) and (b) (incident to a change 
of station) are in addition to those authorized by sections 404 and 405 
and subject to regulations prescribed by the Secretaries concerned. 
Section 406(c), however, is limited to subsections (a) and (b). 

As an exception to the change-of-station requirements in subsections 
(a) and (b), subsections (e) and (h) of section 406 provide for the 
movement of dependents, baggage, and household effects in unusual 
or emergency circumstances or when the Secretary concerned deter- 
mines it to be in the best interest of the member or his dependents and 
the United States, without regard to the issuance of change-of-station 
orders. Those subsections provide that incident to such movements, 
the Secretaries concerned may prescribe transportation in kind, re- 
imbursement therefor, or a monetary allowance in place thereof, as 
authorized under subsection (a) or (b). 

As indicated in our decision of November 13, 1969, 49 Comp. Gen. 
299, temporary lodging allowances, insofar as departure from the 
station is concerned, are authorized for the purpose of partially re- 
imbursing a member for the more than normal expenses incurred at 
hotel or hotel-like accommodations and public restaurants necessarily 
used for prescribed periods immediately preceding departure from the 
overseas station on a permanent change of station. Paragraph M4303 
of the regulations. While it is payable to members incident to the use 
of the enumerated transient lodging and subsistence facilities as a 
consequence of change of permanent station orders, it is a permanent 
station and not a transportation allowance. As in the case of the other 
station allowances it supplements the basic allowances for quarters 
and subsistence and not the transportation allowances. 

Subsections (e) and (h) of section 406 of the statute provide for 
the allowances payable incident to the movement of dependents and 
household effects in the special circumstances there set forth and we 
are of the opinion that the allowances payable incident to movements 
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under those subsections are limited to the specific allowances there 
authorized. Only transportation allowances are authorized for such 
movements. 

Accordingly, the question presented is answered in the negative. 


[B-124074] 


Maritime Matters — Subsidies — Construction - Differential — Rate 
Applicable 


The construction-differential subsidy rate ceiling applicable to subsidy grants 
made pursuant to the Merchant Marine Act of 1936, as amended, is pursuant to 
title V of the act, and its legislative history, determinable by the rate in force 
at the time a ship construction contract is awarded and not at the rate in effect 
at the time administrative action is taken to effectuate the grant and, therefore, 
for contracts entered into prior to the reversion of the temporary subsidy rate 
of 55 percent of domestic bid prices to 50 percent, the applicable construction- 
differential subsidy rate is the higher rate, even though final administrative 
action was not taken before the subsidy rate revision downward. 


To the Secretary of Commerce, August 17, 1970: 


Reference is made to your letter dated May 28, 1970, requesting a 
decision whether we concur in an opinion of the General Counsel of 
the Maritime Administration which concluded that the statutory 
construction-differential subsidy rate ceiling applicable to subsidy 
grants under eight contracts already entered into, but where final 
administrative action has not yet been taken, is the 55 percent rate 
in effect at the time each of the contracts was awarded. Section 502(b) 
of the Merchant Marine Act, 1936, as amended, 46 U.S.C. 1152(b), has 
provided for the past several years a temporary subsidy rate ceiling 
of 55 percent of the domestic bid prices. After June 30, 1970, this 
ceiling reverted to 50 percent of the domestic price. 

The General Counsel states that the reason for his opinion is that 
title V of the Merchant Marine Act contains contracting authority 
which essentially authorizes the granting of subsidy under statutory 
terms in force at the time of contracting. It is stated that all eight 
contracts involve subsidy granted under section 504 of title V, 46 
U.S.C. 1154, which reads, in part, as follows: 

[The Secretary] may approve such bid and become a party to the contract or 
contracts or other arrangements for the construction of such proposed vessel and 


may agree to pay a construction-differential subsidy in an amount determined 
by the [Secretary] in accordance with section 502 of this title ... . 


It is stated that the foregoing language authorizing the granting 
of subsidy has as its focal point the contracting authority for the 
granting of subsidy, including the provision for an agreement to pay 
subsidy in an amount determined in accordance with section 502. In 
order to have a definitive agreement which represents the full under- 
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standing of the parties, the statutory provisions for determining the 
amount of subsidy must be those provisions in force at the time the 
contract is awarded. Applying the statute in force at the time of award 
clearly is the only way the contracting parties will know the legislative 
terms which will govern the particular contract. 

Whether subsidy is granted under section 502, 46 U.S.C. 1152, with 
Government construction and sale of the vessel to the owner at the 
estimated foreign cost, or under section 504 with the owner financing 
its share, an essential feature of the authority to grant the subsidy is 
this power given to contract. This power to contract is the vehicle 
by which the grant is expressed. The statute in force at the time of 
contracting provides the legislative basis for the agreement between the 
Government and the owner. 

The significance assigned by Congress to the moment of contracting 
is demonstrated by the language which was chosen to amend section 
502 to increase the CDS ceiling to 55 percent of the domestic price, 
and to provide that the increase would have retroactive application. 
This amending language was enacted as Public Law 86-607, approved 
July 7, 1960. 

Section 2, 46 U.S.C. 1152 note, thereof read as follows: 

The amendment made by this Act shall be effective only with respect to 
any contract entered into not later than two years after the date of enactment 
of this Act under the provisions of section 502 of the Merchant Marine Act, 
1936, with respect to the construction of the vessel, the keel of which was laid 
after June 30, 1959, and the Federal Maritime Board may, with the consent 
of the parties thereto, modify any such contract centered into prior to the date 


of enactment of this Act to the extent authorized by the amendment made by 
this Act. [Italic supplied. ] 


The foregoing language makes the application of the amendment 
depend upon the date the contract is signed. This is shown in two 
ways. In the first place, it is provided that the amendment is effective 
as to any contract entered into not later than 2 years after the date of 
enactment. In the second place, it is provided that, to the extent au- 
thorized by the amendment, the Federal Maritime Board could mod- 
ify a contract entered into prior to the date of enactment. In both cases, 
the date of contracting is the circumstance upon which the application 
of the amendment turns. This legislative action increasing the CDS 
ceiling to 55 percent reflects a congressional intent in the construction 
subsidy program to establish the date of contracting as the event 
which fixes the statutory formula for determining the amount of 
the subsidy grant. 

This congressional intent is further reflected in Public Law 87-877, 
approved October 24, 1962, which, among other things, continued, by 
section 1 thereof, the 55 percent CDS ceiling to June 30, 1964. Section 
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5 of Public Law 87-877 established the basis for the application of 
the continued 55 percent ceiling. Section 5 read as follows: 

The amendment made by the first section of this Act shall be effective only 
with respect to contracts entered into with respect to (a) construction of a 
vessel, the keel of which was laid after June 30, 1959, or (b) the reconstruction 
or reconditioning of a vessel, the shipyard contract for which was entered 
into after June 30, 1959, and the Secretary may, with the consent of the parties 
thereto, modify any such contract entered into prior to the date of enactment 


of this Act to the extent authorized by the amendment made by this Act. 
[Italic supplied. ] 


Here too, Congress, in continuing the 55 percent CDS ceiling, set 
limits on the application of the ceiling in terms of the date of contract 
signing, just as had been done in Public Law 86-607 which initially 
increased the ceiling from 50 percent to 55 percent. The significance 
assigned to the date of contracting is shown by a comment in Con- 
ference Report No. 2556 dated October 12, 1962, to accompany H.R. 
11586. The comment is as follows: 


a 


Section 5 of the conference substitute conforms in substance to section 3 of 
the bill as passed the House, which simply provided that the ceilings on the 
construction differential contained therein would be applicable with respect to 
both new construction and reconstruction and reconditioning contracts, in all 
cases where keels were laid or contracts signed subsequent to June 30, 1959. 
U.S. Cong. and Admin. News, 87th Cong., 2d sess., 1962, page 4023. [Italic 
supplied. } 


The new Maritime legislative program embraced in H.R. 15424 will 
not affect the CDS ceiling which, under existing provisions of section 
502(b) of the act, automatically reverted to 50 percent after June 30, 
1970. However, the bill does contain declining CDS percentages, e.g., 
45 percent for fiscal year 1971 and 43 percent for fiscal year 1972, 
which are goals to be achieved in the implementation of the new pro- 
gram. Although the proposed legislation will not change the existing 
mandatory ceiling provisions, section 34(a) of H.R. 15424 as passed 
by the House of Representatives on May 21, 1970, highlights the ap- 
proach which Congress has followed to establish the date of contract- 
ing as determinative of whether or not amending legislation will apply 
to any particular contract. Section 34(a) reads as follows: 

The amendments made by this Act shall not affect any contract with the 


Secretary of Commerce or his delegate that is in effect on the date of enact- 
ment of this Act. 


This language will make it clear that the proposed legislation will 
not apply to any contract signed before the enactment of such 
legislation. 

We concur with the opinion of the General Counsel of the Maritime 
Administration that the construction-differential rate ceiling appli- 
cable to subsidy grants under contracts entered into prior to July 1, 
1970, but where final administrative action has not yet been taken, 
is the 55 percent rate in éffect at the time each of the contracts was 
awarded. 
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[B-170213] 


Officers and Employees—Overseas—Dependents—Evacuation— 
Special Allowance Payments 


Under the broad authority in 5 U.S.C. 5523(b), the special allowances, prescribed 
by the Standardized Regulations incident to the evacuation of the dependents 
at an overseas post of duty, may be paid to an employee in behalf of dependents 
who are not at his post at the time of an evacuation but who are directly 
affected by the orders. However, as payments of the additional allowances for 
unusual expenses must be attributable to a post evacuation order, when depend- 
ents are absent for personal reasons at the time an evacuation order issues, with 
no intention of returning to the post for the duration of the evacuation, the 
employee is not entitled to the special allowance, having incurred no unusual 
expenses; but if an absent dependent is prevented from returning by reason 
of the evacuation order issued during his absence, the unusual expenses incurred 
are payable from the time the intended return is blocked. 


Officers and Employees—Dependents—Separation Allowances— 
Special v. Maintenance 

The separate maintenance allowance paid at a lower rate than the special 
allowance authorized when dependents are evacuated from the overseas post 
of an employee, involves situations where dependents are not permitted to 
reside at an employee’s post under circumstances known well in advance to 
allow for reasonable planning and, therefore, serves a different purpose than 
the special allowances authorized incident to the evacuation of dependents who, 
intending to reside at the employee’s post, are prevented from so doing by an 
emergency under circumstances which do not permit the orderly planning of 
an employee's household. Furthermore, section 262.32 of the Standardized Reg- 
ulations prohibits the payment of a separation allowance for a period that is 
less than 90 days—a limitation that does not apply to the special allowance. 


To the Administrator, Agency for International Development, 
August 17, 1970: 


There has been referred to our Office the matter of the claim of the 
United States against Jack A. Irish while an employee of the 
Agency for International Development, Department of State. 

The claim against Mr. Irish according to the record now before us 
arises from a payment to him of $2.046 representing a special allow- 
ance for the period August 18, 1967, through December 31, 1967. Mr. 
[rish at the time was at his assigned post, Kinshasa, in the Congo. His 
wife had left the post on December 14, 1966, to return to the United 
States pending the birth of her second child, a daughter, born on 
April 24, 1967. Thereafter, Mrs. Irish and the children returned to 
Belgium and were there on August 18, 1967, when the Department 
of State authorized the evacuation of dependents at post and banned 
return travel to those not at post. The U.S. Mission at Kinshasa au- 
thorized as part of the evacuation orders payment of special allow- 
anee to Mr. Trish in behalf of his dependents. 

The payment was later determined by the Agency for International 
Development to be in error. The Embassy at Kinshasa in authorizing 
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the payment interpreted the definition of “evacuee” as contained in 
the Department of State Emergency and Evacuation Manual to in- 
clude Mr. Irish’s dependents. That manual at section 324.12 reads: 


324.12 Definitions 





* * * * * * * 
a. Evacuated employee 

Evacuated employee means (1) employees evacuated from the post, and (2) 
all other employees whose pay cards are. or were, in the possession of the 
evacuated post at the time of the evacuation. The latter may include (a) 
employees on temporary duty at other posts or in the Department, (b) trans- 
ferred employees. (c) employees on home leave or absent from the post on 
annual leave, and (d) employees in transit to or from the post at the time 
the post is being evacuated. 

The allowance paid to Mr. Irish is administratively referred to 
as a special cost-of-living allowance. The reference to “cost-of-living” 
apparently stems from the provision of the Standardized Regulations 
(Government Civilians, Foreign Areas) at section 013 which in perti- 
nent part provides: 

* * * when the Secretary of State determines that unusual circumstances 
exist, the head of an agency may grant special quarters, cost-of-living. and 


representation allowances in addition to or in lieu of those authorized in these 
regulations. 


Chapter 600 of the Standardized Regulations provides for evacu- 
ation payments. Section 614 shows Agency for International Develop- 
ment to have adopted the regulations approved by the Secretary of 
State. Section 600/105(e) of such regulations reads: 

“Evacuated employee” means an emp'oyee who is evacuated from his post of 


assignment or who is ordered to be evacuated but cannot be evacuated because 
of reasons beyond his control. 


The Agency for International Development states that the Depart- 
ment of State has interpreted the above definition to cover only 
those dependents who are physically evacuated from the post, and in 
lieu thereof regard a separate maintenance allowance as payable for 
those dependents who were not physically evacuated from the post 
but are affected by the evacuation order. In Mr. Irish’s case the 
$2,046 payment was set off by $1,229.44—the amount allowed for 
separate maintenance—leaving $1,176.56 which Mr. Irish has been 
requested to pay. 

We note that the above-cited references to both the Department of 
State Emergency and Evacuation Manual and the Standardized Reg- 
ulations define evacuated employee. Dependents as such are not spe- 
cifically included; however, we are advised that the administrative 
determinations concerning Mr. Irish’s dependents are based on the 
assumption that dependents are considered as though they were in- 
cluded in the cited definitions. 
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Sections 600/130 and 131(b) of the Standardized Regulations under 
the title “Special Allowances” read: 


130 Purpose of Special Allowances 





Special allowances specified in sections 131 and 133 are paid to evacuated 
employees to offset any direct added expenses which are incurred by the 
employee as a result of his evacuation or the evacuation of his dependents. 


131(b) Subsistence Expense Allowance 





Unless otherwise directed by the Secretary of State, a subsistence expense 
allowance for the evacuated employee or his dependents shall be determined 
at applicable travel per diem rates for the safehaven post or a station other 
than the safehaven post which has been approved by appropriate authority. 
Such subsistence expense allowance shall be paid as of the date following arrival 
and may continue until terminated under these regulations. The daily amount 
of the subsistence expense allowance shall be: 

(1) The maximum rate of travel per diem for the employee and each depend- 
ent who is 11 years of age or over; and one-half such rate for each 
dependent under 11 years of age. This prescribed maximum rate shall 
be paid for a period not to exceed the first 30 days of evacuation. 

(2) After expiration of the 30-day period and if the evacuation has not 
been terminated, the subsistence expense allowance shall be computed 
at 60 percent of the rates prescribed in subparagraph (1). This pre- 
scribed rate shall be paid until a determination is made by competent 
authority that subsistence allowances are no longer authorized but may 
not exceed in any case 180 days after the evacuation. 

(3) The daily rate of the subsistence expense allowance actually paid. an 
employee shall be either the maximum rate determined in accordance 
with 1 and 2 above, or a lower rate if, in the judgment of the authorizing 
officer, such lower rate would be more in keeping with the employee's 
necessary living expenses. 


In summary, the question is whether the applicable regulations— 
Chapter 600 of the Standardized Regulations—preclude payment of 
the special allowance to or on behalf of those dependents who were 
not physically evacuated from the post, but were absent from the 
post for specified reasons and were precluded from returning to post 
by the evacuation order. 

The Agency for International Development urges that the depart- 
mental interpretation is unduly restrictive, and refers to 5 U.S.C. 
5523(b), the statutory authority for evacuation payments, which 
reads, in pertinent part: 

* * * An employee in an Executive agency may be granted such additional 
allowance payments as the President determines necessary to offset the direct 
added expenses incident to the evacuation. 

Our view is that the statutory authority is sufficiently broad to 
permit special payments to those employees in behalf of their depend- 
ents who are not at the post at the time of evacuation but who are 
directly affected by it. Additionally, we do not find any provision in the 
Standardized Regulations which necessarily limits payment of the 
special allowances for those persons physically evacuated from a post. 

However, we believe the regulations implicitly require with respect 
to payment of the special allowances for unusual expenses incurred 
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as a result of post evacuations that such unusual expenses be directly 


attributable to a post evacuation order. Where dependents of an 
employee are absent for personal reasons from a post at the time orders 
are issued for its evacuation and they have no intention of returning 
to the post for the duration of the evacuation, it may not reasonably 
be said that the evacuation has occasioned any unusual expense. On the 
other hand, where an absent dependent fully intends to return to a 
post but is precluded from so doing primarily by reasan of an evacu- 
ation order issued during his absence, it would seem to follow that 
unusual expenses incurred from the time the intended return is blocked 
are primarily the result of the order. 

It may be argued that separate maintenance allowance which the 
Department may authorize serves the same function as the special 
allowance although at a lower rate. Payment of a separate maintenance 
allowance would appear to involve situations where the dependents 
of an employee are not permitted to reside at the employee’s post but 
under circumstances where such fact is known well enough in advance 
to allow for reasonable planning. The special allowance for evacua- 
tion situations, however, would seem to be applicable where the em- 
ployee’s family fully intends to reside at his post but is precluded 
therefrom by an emergency under circumstances which do not permit 
orderly planning of the employee’s household. 

Moreover, it has been noted that section 262.32 of the Standardized 
Regulations prohibits a separate maintenance allowance where the 
period of separation is less than 90 consecutive calendar days under 
conditions otherwise warranting the allowance. The special allowance 
is not so limited. If any allowance is to be paid on account of depend- 
ents in circumstances similar to those of Mr. Irish but during periods 
of separation of less than 90 days, such payments would apparently 
have to be the special allowance. 

In the instant case, the record does not show why Mrs. Irish failed 
to return to the Congo. We understand that there is significant indica- 
tion that she chose to remain in Belgium solely for personal reasons 
unrelated to the post evacuation order involved. However, in line with 
the foregoing, we would not object to cancellation of the Government’s 
claim against Mr. Irish for $1,176.56 or an appropriate portion 
thereof, if a review of the circumstances in question were to result in 
an administrative determination that, from a particular point in time, 
Mrs. Irish’s failure to return to her husband’s post was primarily tied 
to the evacuation order and that she was required to incur unusual 
expenses. 

A copy of this decision is being furnished the Secretary of State. 


Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 93 


[B-168090] 


Vessels—Crews—Compensation—Increases—Retroactive 


Where a new labor-management agreement is not reached prior to the expira- 
tion of the old agreement, the retroactive compensation adjustment under the 
new agreement is considered a “practice” in the maritime industry within the 
contemplation of 5 U.S.C. 53842(a), which establishes the compensation of crew- 
members employed aboard research vessels. However, in addition to this criteria, 
section 5342(a) requires as a basis for retroactive payment of compensation 
that an administrative determination be made that the adjustment would be 
in the public interest, and as a union agreement providing for wage adjustments 
within 30 days of a MSTS announcement is based on a determination that a 
retroactive adjustment would not be in the public interest, retroactive effect may 
not be given to wage increases granted by 5 U.S.C. 53842(a) while the provision 
remains in force. 


To the National Vice President, National Maritime Union of 
America, August 18, 1970: 


Your letter of March 4, 1970, with enclosures, requests our decision 
whether the Bureau of Commercial Fisheries, Department of the Inte- 
rior, has authority to give retroactive effect to wage increases granted 
under 5 U.S.C. 5342(a). 

You advise that the National Maritime Union of America is the 
exclusive bargaining representative for all unlicensed, nonsupervisory 
crewmembers employed aboard the research vessels “UNDAUNTED” 
and “OREGON II.” The pay of such employees is administratively 
established under 5 U.S.C. 5342(a) which provides: 


(a) Except as provided by subsection (b) of this section, the pay of officers 
and members of crews of vessels excepted from chapter 51 of this title by section 
5102(c) (8) of this title shall be fixed and adjusted from time to time as nearly 
as is consistent with the public interest in accordance with prevailing rates and 
practices in the maritime industry. 


You state that the Bureau of Commercial Fisheries maintains that 
it does not have authority to grant retroactively effective wage in- 
creases under the current agreement with your union. However, you 
contend that under section 5342(a) and our decision at 30 Comp. Gen. 
356 (1951), the Bureau does have authority to increase wages retro- 
actively so that such increases will be effective concurrently with 
similar increases granted in the maritime industry. In support of 
your view you have furnished evidence showing that other Govern- 
ment agencies have granted retroactive wage increases to vessel 
employees under existing agreements with your union. 

In 30 Comp. Gen. 356 (1951), cited in your letter, we held that 
retroactive payments of compensation may be made under the au- 
thority of section 202(8) of the Classification Act of 1949 (now 5 
U.S.C. 5342(a)) provided such payments are in accord with a mari- 
time industry practice and it is administratively determined to be in 
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the public interest to follow such practice. Note that there are two 
conditions specified in that ruling. Not only must there be evidence 
that the action in question is, in fact, a “practice” in the maritime 
industry, but there must also be a determination by the administra- 
tive office that it is consistent with the public interest to follow such 
practice. The decision by no means compels an agency to follow every 
practice prevailing in the maritime industry. 

We have been advised that compensation adjustments in the mari- 
time industry generally are made effective on the date following ex- 
piration of an existing labor-management agreement. Thus, in cases 
where a new agreement is not reached prior to the expiration of the 
old agreement, the compensation adjustments under the new agree- 
ment are retroactively effective. It appears, therefore, that retroactive 
payment of compensation has become a “practice” in the maritime 
industry. In accordance with our decision (30 Comp. Gen. 356) such 
practice may be followed under 5 U.S.C. 5342(a) provided the neces- 
sary public interest determination is made by the proper administra- 
tive officials. 

The agreement between your union and the Bureau of Commercial 
Fisheries specifically provides that wage adjustments will become 
effective “within 30 days of announcement by MSTS of changes in 
the MSTS Pacific Schedule.” (Wage and Premium Pay Schedule 
No. 4 of Supplemental Agreement No. 2, effective August 4, 1969.) 
We presume such provision is based upon an administrative determi- 
nation that, in light of the manner in which wages and adjustments 
are calculated, it is not consistent with the public interest to give retro- 
active effect to wage increases. In view thereof we must conclude that, 
so long as the provision remains in force, there is no basis for making 
wage increases retroactively effective. 


[B-169669] 


Indian Affairs—Contracting with Government—Preference to 
Indian Concerns 


The grant of preferential treatment by negotiating a contract without competi- 
tion with a dairy corporation that is 51 percent owned by persons of Indian de- 
scent ; that is located 30 miles from an Indian reservation, but will employ Indian 
help; and that is financed by a Small Business Administration loan, conforms 
to the reasonable criteria established to accomplish the purposes of the so-called 
Buy Indian Act (25 U.S.C. 47), to acquire products and services from Indian 
industry, and to the loan criteria established by the Administration. The fact 
that the minority owner is a non-Indian and will furnish the expertise and 
managerial ability does not impute that the firm is a “straw” organization or 
is unqualified as an Indian industry. Therefore, the firm may be considered 
eligible if prior to award it obtains the required interstate shipper’s permit. 


-—, 
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To the Associated Dairy Products Company, August 18, 1970: 


This is in reply to your telegram of April 28, 1970, protesting the 
proposed procurement of milk and dairy products by the Bureau of 
Indian Affairs (BIA), Navajo Area, Gallup, New Mexico, from MOD 
Dairies, Inc. (MOD) of Cortez, Colorado. 

The record before us shows that the Department of the Interior 
intends to restrict competition to MOD by negotiating a 1-year con- 
tract with it to supply milk and ice cream for use in certain BIA 
schools, since the Department considers the firm eligible for preferen- 
tial treatment under the so-called Buy Indian Act (hereafter referred 
to as the act). You have questioned the propriety of this decision for 
several reasons discussed below, and you express doubt as to the 
ability of MOD to meet the contract requirements. 

The act referred to is section 23 of the act of June 25, 1910, 36 Stat. 
861 (25 U.S.C. 47), which provides as follows: 

So far as may be practicable Indian labor shall be employed, and purchases 
of the products of Indian industry may be made in open market in the discre- 
tion of the Secretary of the Interior. 

You question the propriety of granting preferential treatment to 
MOD under this act, since only 51 percent of the company’s stock is 
owned by persons of Indian descent while the remaining stock is 
owned by an outside organizer who is not an Indian. Furthermore, 
you note that the MOD plant is financed directly by a Small Business 
Administration (SBA) loan and you allege that no principal has 
invested money in it. You state that it could not be the intent of the 
act to apply in such circumstances. It is your belief that the contract 
cannot help the Navajo Tribe since the plant is located 30 miles off 
the reservation, and you further contend that restricted negotiation 
will result in a higher price which would reduce monies available for 
other needed projects. 

In a report to this Office, the Department of the Interior has advised 
that the Commissioner of Indian Affairs, under the authority dele- 
gated to him by the Secretary of the Interior, has instructed that when- 
ever it is possible to do so, products and services shall be acquired 
from individual Indians or organizations which qualify as Indian 
industry. The Commissioner’s instruction, dated August 22, 1968, 
provides a definition of Indian industry which includes, in pertinent 
part, firms controlled by Indians, of which at least 51 percent of the 
ownership is by Indians, irrespective of location or of the labor force 
employed. Furthermore, a firm either may be engaged in the manu- 
facture or sale of the product desired or, if not actually engaged at the 
time of the Government’s requirement, it must be qualified to com- 
mence and properly perform such activity upon award of a contract. 
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In addition, this instruction states that the Bureau’s objectives should 
be carried out as efficiently under the act as they would be otherwise, 
adhering to specification standards, quality of work performed, and 
economy. 

It is clear that the above-quoted statute confers a considerable 
degree of discretion upon the Secretary of the Interior in purchasing 
the products of Indian industry. In the absence of a clear abuse of 
such discretion, there is no basis for objecting to the preference given 
pursuant to the act. See 37 Comp. Gen. 368 (1957) and B-167841, 
December 18, 1969. The Department of Interior advises that it does 
not condone the setting up of “straw” organizations which merely 
appear to be Indian industries but, on the other hand, it does not con- 
sider a firm to be a “straw” organization or unqualified as an Indian 
industry, merely because a minority owner is a non-Indian and will 
furnish the expertise and managerial ability for the business, While 
the record indicates that certain Indians who were employees of BIA 
and who owned part of the company in 1969 relinquished either owner- 
ship in the corporation or their position with BIA to avoid a conflict 
of interest, we are advised that BIA has verified that MOD presently 
meets the established ownership and other criteria for qualifying as 
an Indian industry. 

In our opinion, we find the above criteria for determining what will 
qualify as an Indian industry, specifically the requirement for 51 
percent ownership by Indians, to be reasonably within the proper 
exercise of the discretion conferred by the act. 

With respect to your observation that the MOD plant is being 
financed by SBA, we note that this arrangement does not necessarily 
disqualify MOD under the established criteria. Moreover, the record 
shows that SBA required, as a condition to the loan, that 10 percent 
of the approved project costs be raised by the borrower and that such 
sums be expended first. We also note that the loan has been secured 
by a first deed of trust on certain real property; by a first lien on 
the company’s machinery, equipment, and furniture presently owned 
and to be acquired ; and that the principals have personally guaranteed 
the outstanding balance of the loan in accordance with their interest 
in the corporation. Furthermore, under the terms of the loan agree- 
ment the company is required to submit satisfactory evidence to SBA 
that it has $50,000 in cash to be used as initial working capital, in 
addition to any funds necessary for any capital improvement to be 
paid by MOD. 

With respect to your contention that a contract with MOD cannot 
help the Navajo Tribe because it is located 30 miles off the reservation 
and that the higher price paid to MOD will reduce monies available for 
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other needed projects, the Department points out that a considerable 
number of Indians, possibly as many as one hundred, will be employed 
in various jobs. Also, the Department advises it is not contemplated 
that higher prices will be paid to MOD than the going prices in the 
area involved. 

You question the capabilities of MOD to perform the contract on 
several grounds. These are, generally, the firm’s lack of experience, 
its capacity to meet the distance travel requirements for delivery of 
the products, and its ability to qualify for an interstate shipper’s 
permit. 

The Department states that it recognizes the risks inherent in a new 
business undertaking, but that BLA would not be of any real assistance 
if it waited until an aspiring Indian group got a business under way 
and fully operational before dealing with it. Furthermore, BIA is 
prepared, at least in the beginning, to exert some effort to help this 
fledgling Indian organization to make a success of its contract and 
business. BIA believes that the non-Indian minority owner has the 
expertise and managerial ability for conducting the business. With 
respect to MOD’s capacity for meeting delivery requirements, consid- 
ering the plant’s distance from the schools, the, Department advises 
that the plant is located approximately 20 miles from the northeast 
corner of the Navajo Reservation, and that MOD will be faced with 
the same problems in meeting identical delivery schedule requirements 
as would face any other contractor. We have been informally advised 
by the Department that MOD has access by rental to as many trucks 
as it will need to effect satisfactory delivery. While you state that 
the firm will not be able to qualify for an interstate shipping permit 
since the firm is not in operation, the Department has advised that in- 
spections by the State Public Health Service are made after the plant 
is completed and operational but prior to the processing of milk prod- 
ucts. It is reported that MOD’s plant is in the final stages of completion 
and will be ready for inspection by approximately the second week in 
August and will be ready to process milk products thereafter. In this 
regard, however, we have suggested to the Secretary of the Interior 
by letter of today that a contract should not be awarded until the re- 
quired permit has been issued to MOD, since the Commissioner, BIA, 
has directed that Indian firms not actually engaged in the manufacture 
or sale of the product desired must be qualified to commence and prop- 
erly perform such activity upon award of a contract. 

For the reasons stated, we find no legal basis for objecting to the 
Department’s decision to procure dairy products from MOD without 
obtaining competition, provided that prior to award the company 
obtains the necessary interstate shipper’s permit and is determined by 
the Department to be otherwise capable of performing the contract. 
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[B-170215] 


Economic Opportunity Program—Enrollees—Training—District 
of Columbia Government—Status for Leave Purposes 

Enrollees in a work-training program conducted by the District of Columbia 
government under title I, part B, of the Economic Opportunity Act of 1964, 
who are given appointments as employees of the District government and, there- 
fore, are covered by the Annual and Sick Leave Act of 1951, upon transfer to 
Federal positions may have the unused annual and sick leave balances accumu- 
lated and accrued as District employees transferred to their Federal positions, 
and their service with the District used to establish annual-leave-earning cate- 
gories, for although officers and employees of the District of Columbia government 
are not Federal employees, they are specifically included in the Annual and Sick 
Leave provisions of 5 U.S.C. 6301 et seq. 

To the Chairman, United States Civil Service Commission, August 18, 


1970: 


This is in further reference to your letter of June 29, 1970, requesting 
a decision on the question of whether individuals employed by the 
District of Columbia in a work-training program under title I, part 
B, of the Economic Opportunity Act of 1964, 78 Stat. 508, 42 U.S.C. 
2701 note,who were appointed as employees of the District govern- 
ment, may upon transfer to Federal positions be credited with the un- 
used annual and sick leave balances accumulated and accrued in that 
employment and be credited with the service in determining annual- 
leave-earning categories. 

Section 112, in part B, title I of the act, 42 U.S.C. 2732, provides 
that the Director of the Office of Economic Opportunity shall assist 
and cooperate with State and local agencies and private nonprofit 
organizations “in developing programs for the employment of young 
people in State and community activities.” Section 113, 42 U.S.C. 2733, 
wuthorizes the Director to enter into agreements for payment of part 
or all of the cost of a State or local program if he determines, among 
other things, that enrollees in the program will be “employed either 
(A) on publicly owned and operated facilities or projects, or (B) on 
local projects sponsored by private nonprofit organizations * * *.” 

Section 114(b), 42 U.S.C. 2734(b), provides as follows: 

Enrollees shall be deemed not to be Federal employees and shall not be subject 
to the provisions of laws relating to Federal employment, including those relating 


to hours of work, rates of compensation, leave, unemployment compensation, and 
Federal employee benefits. 


It is stated in your letter that in 1965 the Director of Personnel of 
the District of Columbia government informed the Commission that 
the District government would participate in a work-training pro- 
gram under title I, part B, of the above-cited act and that a decision 
had been made that enrollees would be given appointments as em- 
ployees of the District government, and that in reply thereto the 
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Commission expressed the opinion that such employees would 9e 
covered by the Annual and Sick Leave Act of 1951 (5 U.S.C. 2061 
note), although not by the Classification Act of 1949 (5 U.S.C. 1071 
note), because the funds from which they were paid were covered by 
statutory authority to set their pay by agreement. Some of these em- 
ployees, you say, have now been transferred to Federal agencies, and 
a question has been raised as to whether their sick and annual leave 
balances are transferable to the Federal positions, and whether their 
service with the District of Columbia is creditable toward establish- 
ing annual-leave-earning categories. It is your position that the ap- 
pointments with the District of Columbia government were legal and 
that the answer to both questions should be affirmative. 

It is well established that officers and employees of the District of 
Columbia government, a municipal corporation, are not generally 
regarded as Federal employees. 17 Comp. Dec. 153 (1910) ; 26 Comp. 
Gen. 484 (1947). Hence, the provisions of section 114(b) would not 
adversely affect the employment rights of enrollees appointed by the 
District of Columbia government. Sections 112 and 113 clearly indi- 
cate that the program shall be carried out through State and local 
agencies, and enrollees will be employed thereby. Therefore, we see 
no objection to the appointment of the enrollees as employees of the 
District of Columbia government incident to its participation as an 
authorized agency under the work-training program. In view thereof, 
and since employees of the District of Columbia are specifically in- 
cluded in the annual and sick leave provisions of 5 U.S.C. 6301 et seq., 
we agree with your view that sick and annual leave balances are trans- 
ferable to the Federal positions and that the service with the District 
of Columbia is creditable toward establishing annual-leave-earning 
categories. 


[B-170368] 


Pay—lIncreases—Comparable to Classified Employees—Adjust- 
ment 


Although members of the uniformed services are authorized pay increases by 
Public Law 90-207, dated December 16, 1967, whenever the general schedule of 
compensation for Federal classified employees is increased, the Secretary of 
Defense in implementing the Federal Employees Salary Act of 1970, under the 
authority of section 2(b) of Executive Order No. 11525, having determined that 
a member is not entitled to an increase pursuant to the 1970 act unless he was in 
an active duty status on the date of its enactment—April 15, 1970—a Naval 
Reserve officer injured while on active duty for training from March 9 to March 
22, 1970, who continues on the basis of disability to receive the benefits provided 
by 10 U.S.C. 6149(a) and 37 U.S.C. 204(i), through April 14, 1970, not having 
been in an active duty status on April 15, 1970, is not entitled to a retroactive 
increase. 
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To Lieutenant Commander D. W. Cromer, Department of the 
Navy, August 18, 1970: 


Further reference is made to your letter dated May 26, 1970, your 
reference 7220 NFO:BSN DWC:sm, requesting an advance decision 
in the case of Lieutenant Commander David W. Jaynes, USNR-R, 
613645/1315, as to the treatment to be accorded his pay for active duty 
for training from March 9, 1970, through March 22, 1970, and subse- 
quent payments based on disability from March 23, 1970, through 
April 14, 1970, said to have been under the authority of 10 U.S.C. 
6148(a), in applying the retroactive provisions of the Federal Em- 
ployees Salary Act of 1970, Public Law 91-231, April 15, 1970, 84 Stat. 
195, 5 U.S.C. 5332 note. Your letter was forwarded to this Office by the 
Director, Navy Military Pay System, under submission No. DO-N- 
1085, assigned by the Department of Defense Military Pay and Al- 
lowance Committee. 

The questions on which a decision is requested are as follows: 

(a) May the disability benefits paid LCDR Jaynes under the authority of 
reference (b) [10 U.S.C. 6148(a)] be considered “. . . pay, compensation or sal- 


ary...” toan “... individual in the service of the United States .. .” so as to 


entitle him to a retroactive salary adjustment for the period 23 March 1970-14 
April 1970? 


(b) Will an affirmative answer to the above serve to also authorize retro- 


active adjustment for the period of Active Duty for Training, 9 March 1970-22 
March 1970? 


You state that Commander Jaynes was ordered to perform active 
duty for training from March 9, 1970, through March 22, 1970. En- 
closed with your letter is a copy of the orders dated February 13, 1970, 
which directed him to report for active duty for training on March 9, 
1970, for not to exceed 14 days. In a communication from the Chief of 
Naval Air Reserve Training to Commander Jaynes, dated March 31, 
1970, enclosed with your letter, it is reported that Commander Jaynes 
was injured on March 14, 1970. The communication also states that 
under the provisions of 10 U.S.C. 6148(a), it had been determined that 
he suffered a disability in the line of duty, while in a status of active 
duty for training, and was deemed to have been in the active naval 
service on the date the injury was incurred. It is stated further that 
during the period of his disability, Commander Jaynes was entitled to 
receive the benefits provided by 10 U.S.C. 6148(a) and 37 U.S.C. 
204(i). You report that an adjustment was made in his pay from 
April 15, 1970, “at the rates established by” the 1970 act. 

10 U.S.C. 6148(a) provides as follows: 


(a) A member of the Naval Reserve, the Fleet Reserve, the Marine Corps 
Reserve, or the Fleet Marine Corps Reserve who is ordered to active duty, or 
to perform inactive-duty training, for any period of time, and is disabled in line 
of duty from injury while So employed, or the beneficiary of such a member who 
dies from such an injury, is entitled to the same pension, compensation, death 
gratuity, and hospital benefits as are provided by law or regulation in the case 
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of a member of the Regular Navy or the Regular Marine Corps of the same 
grade and length of service. For the purpose of this subsection, a member who 
is not in a pay status shall be treated as though he were receiving the pay and 
allowances to which he would be entitled if serving on active duty. 


37 U.S.C. 204(1) provides: 

(i) A member of the Naval Reserve, Fleet Reserve, Marine Corps Reserve, 
Fleet Marine Corps Reserve, or Coast Guard Reserve is entitled to the pay and 
allowances provided by law or regulation for a member of the Regular Navy, 
Regular Marine Corps, or Regular Coast Guard, as the case may be, of corre- 


sponding grade and length of service, under the same conditions as those de- 
scribed in clauses (1) and (2) of subsection (g) of this section. 


Clauses (1) and (2) of subsection (g) provide as follows: 

(1) he is called or ordered to active duty (other than for training under sec- 
tion 270(b) of title 10) for a period of more than 30 days, and is disabled in line 
of duty from disease while so employed; or 


(2) he is called or ordered to active duty, or to perform inactive-duty train- 


ing, for any period of time, and is disabled in line of duty from injury while so 
employed. 


It appears that Commander Jaynes is entitled to the benefits and 
pay and allowances granted by the above-quoted statutory provisions. 
However, it must be noted that neither of those sections provides 
that those members in receipt of such benefits shall be in an active duty 
status. This Office, in considering the status of members of Reserve 
components in similar circumstances and under Similar provisions of 
law, has held that although a member of a Reserve component, who is 
ordered to active duty and who is disabled in the line of duty by 
injury while so employed, is entitled to pay and allowances while 
hospitalized and while awaiting action on his retirement proceedings 
if such proceedings are instituted, the laws authorizing payment of 
these benefits do not place him in active military status while he is 
receiving such benefits. See 41 Comp. Gen. 706 (1962), and B-153332, 


_ March 16, 1964. 


Commander Jaynes was ordered to active duty for training com- 
mencing on March 9, 1970, for a period of not to exceed 14 days. There- 
fore, under the rule in the cited decisions, he had no active duty status 
after March 22, 1970, even though he was entitled to active duty pay 
and allowances after that date and such entitlement continued on and 
after April 15, 1970. 

An increase in the monthly basic pay of members of the uniformed 
services, whenever the general schedule of compensation for Federal 
classified employees is increased, is authorized by section 8(a) of the 
act of December 16, 1967, Public Law 90-207, 81 Stat. 649, 654, 37 
U.S.C. 203 note. Section 8(b) (2) of that act provides that any such 
increase shall carry the same effective date as that applying to com- 
pensation adjustments provided general schedule employees. There- 
fore, when the Federal Employees Salary Act of 1970 authorized an 
increase in the rates of compensation for general schedule Federal 
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classified employees, the President issued Executive Order No, 11525, 
dated April 15, 1970, effective January 1, 1970, which in section 1 set 
forth the new rates of monthly basic pay for members of the uniformed 
services, Section 2 of the same Executive order provides as follows: 


(a) A person who became entitled after December 31, 1969, but before the 
date of enactment of the Federal Employees Salary Act of 1970, to payment for 
items such as lump-sum leave, reenlistment and variable reenlistment bonus, 
continuation pay, any type of separation pay, or six months death gratuity, 
shall not be entitled to any increase in any such payment by virtue of this order. 

(b) Authority to prescribe other rules for payment of retroactive compensation 
shall be exercised for the uniformed services by the Secretary of Defense. En- 
titlement to retroactive pay under such rules shall be subject to the provisions 


of section 5 of the Federal Employees Salary Act of 1970, and shall conform 


as nearly as may be practicable to the provisions of Section 7 of the Act of 
December 16, 1967, 81 Stat. 654. 


Section 5(a) of the 1970 act provides as follows: 


(a) Retroactive pay, compensation, or salary shall be paid by reason of this 
Act only in the case of an individual in the service of the United States (includ- 
ing service in the Armed Forces of the United States) or the municipal govern- 
ment of the District of Columbia on the date of enactment of this Act, except 
that such retroactive pay, compensation, or salary shall be paid 

(1) to an officer or employee who retired during the period beginning 
on the first day of the first pay period which began on or after December 27, 
1969, and ending on the date of enactment of this Act, for serviees rendered 
during such period and 
(2) in accordance with subchapter VIII of chapter 55 of title 5, United 
States Code, relating to settlement of accounts, for services rendered, during 
the period beginning on the first day of the first pay period which began on or 
after December 27, 1969, and ending on the date of enactment of this Act, 
by an officer or employee who died during such period. 
Such retroactive pay, compensation, or salary shall not be considered as basic 
pay for the purposes of subchapter III of chapter 83 of title 5, United States 
Code, relating to civil service retirement, or any other retirement law or retire- 
ment system, in the case of any such retired or deceased officer or employee. 
[Italic supplied. ] 


In accordance with section 2(b) of Executive Order No. 11525, the 
Deputy Secretary of Defense issued a memorandum dated April 21, 
1970, for the Assistant Secretary of Defense (Comptroller) prescrib- 
ing rules implementing that order, Rule 2 of the memorandum pro- 
vides, in pertinent part, that: 


2. A person is not entitled to any increase in his basic pay by virtue of that 


Order for any period before April 15, 1970 unless he was on active duty on that 
date. * * * 


The benefits mentioned in 10 U.S.C, 6148(a) do not include pay and 
allowances. The act of September 7, 1962, Public Law 87-649, 76 Stat. 
494, eliminated the words “pay and allowances” from section 6148 (a) 
of Title 10. Those benefits were incorporated in 37 U.S.C. 204(i) by 
virtue of section 1 of Public Law 87-649. 


In the circumstances shown above, it appears that Commander 

. ‘ ‘ ’ Y ci ‘ 

Jaynes was properly furnished hospital benefits under 10 U.S.C. 
6148 (a). However, under the 1970 act and the regulations issued there- 
under he was entitled to a retroactive increase in pay and allowances 
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prior to April 15, 1970, only if he was in an active military status on 
that day. Nothing contained in 87 U.S.C. 204 or 10 U.S.C. 6148(a) 
warrants a conclusion that he continued in an active duty status after 
such status terminated on March 22, 1970, under the orders of Febru- 


ary 13, 1970. Your questions are answered accordingly. 


[B-160778] 


Contracts—Labor Stipulations—Davis-Bacon Act—Classification 
of Workmen—Erroneous 


The classification of workmen who installed “Orangeburg” fiber ducts as a con- 
duit for underground electrical wiring as laborers under a contract including a 
wage determination for electricians and laborers, and a disputes clause was a 
violation of the Davis-Bacon Act, 40 U.S.C. 276a, and the referral of the erroneous 
classification to the Secretary of Labor under the disputes clause when the con- 
tractor disagreed with the contracting officer's determination based on the pre- 
vailing area practice but refused to submit contrary evidence did not violate the 
contract or prejudice the contractor because it had not been advised of the re- 
ferral, and the Secretary’s confirmation, even though based on the record only, 
that the classification was erroneous—a determination that is not subject to 
review—entitles the laborers who were not supervised by a journeyman electri- 
cian to a wage adjustment as electricians and not electrician apprentices. 


To the Southwest Engineering Company, Inc., August 19, 1970: 


Further reference is made to your letter dated July 31, 1969, and 
subsequent correspondence, in effect, requesting that we review your 
claim in connection with the installation of fiber duct at the McConnell 
Air Force Base, Wichita, Kansas, under contract No. DA-23—028-— 
ENG-7904. This claim arises because of the contracting officer’s de- 
cision to withhold the sum of $410.47 covering alleged violations of 
the Davis-Bacon Act, 40 U.S.C. 276a. The sum so withheld, represent- 
ing unpaid wages due to 13 workers, was forwarded to our Office by 
the Department of the Army for disposition in accordance with the 
Davis-Bacon Act. 


Tho contract under which your claim arises was awarded on April 20, 


1966, and was for the construction of an approach lighting system for 
the McConnell Air Force Base, Wichita, Kansas, for the lump sum of 
$191,119. The scope of the work to be done under the contract included 
earthwork, concrete work, underground electrical ducts and manholes, 
transformer vault, generator room and control tower modification, 250 
kw generating unit, and installation of certain Government-furnished 
equipment. The installation of the underground ducts is the particular 


portion of the work under consideration here. Work on the ducts 
covered the period from July 1, 1966, through November 16, 1966. 


This work was performed at the McConnell Air Force Base, which 


is located in Sedgwick County, Kansas, southeast of the city limits 
of Wichita, Kansas. The contract provided for the installation of 
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either fiber or asbestos-cement duct for the underground electrical 
conduits, and you elected to install fiber duct, sometimes referred to as 


“Orangeburg.” All of the fiber duct was installed by laborers, who were 
paid at a $2.15 hourly rate. The laborers were supervised by a fore- 
man who was not an electrician. The contract in this case included 
Wage Determination No. AE-10-064 with two modifications. The 
minimum wage set forth therein for electricians was $4.65 per hour, 
plus certain fringe benefits, while the minimum rates set forth for 
laborers was $2.15 per hour for “Heavy and Highway Construction.” 
You estimate that 80 percent of the actual labor involved in the in- 
stallation of the underground duct, which is the particular portion of 
the work under consideration here, was used in placing, puddling, and 
leveling concrete around the fiber duct and that “concrete puddlers” 
were included in the Wage Rate Schedule under the classification of 
“laborers.” Your claim arises solely out of installation of the fiber 
duct, and is not concerned with the subsequent placing of wires in the 
duct. 

Clause 1 of Standard Form 19-—A, attached to and forming a part 
of the contract, sets forth the Davis—Bacon Act, 40 U.S.C. 276a, re- 
quirements as they pertain to mechanics and laborers employed or 
working directly upon the site of work. 

Clause 6, “Disputes,” of the contract’s General Provisions provides 
that the contracting officer shall decide disputes concerning questions 
of fact arising under the contract which are not settled by agreement 
and for an appeal by the contractor from such a decision to the head 
of the agency. However, clause 49 of the contract’s General Provisions, 
“Disputes Concerning Labor Standards” (Jan, 1965), provides as 
follows: 

Disputes arising out of the labor standards provisions of this contract shall 
be subject to the Disputes clause except to the extent such disputes involve the 
meaning of classifications or wage rates contained in the wage determination 
decision of the Secretary of Labor or the applicability of the labor provisions 
of the contract which questions shall be referred to the Secretary of Labor in 
accordance with the procedures of the Department of Labor. (ASPR 7-603.26). 

The record indicates that you classified the workmen who placed 
the duct as laborers and paid them $2.15 per hour, the predetermined 
rate for laborers as set forth in the wage determination. When this 
was called to the attention of the contracting officer, he conducted 
a survey on August 23 and 24, 1966, of six companies which had 
installed fiber duct in the Wichita area. This survey showed that four 
of the five companies which had installed fiber duct as a conduit for 
electric wires had used electricians to perform both the joining of 
the duct and the puddling of cement. The fifth company advised that 
it had used electricians working with laborers to perform the work, 
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while the sixth company advised that it had only installed fiber duct 
as conduit for telephone lines and had used laborers for both the join- 
ing and puddling operations. 

On September 20 the contracting officer advised you of the survey, 
and of his conclusion that the survey had not produced evidence of 
a substantial practice in the area of using laborers to install fiber duct 
to encase electrical wiring. You were offered the opportunity to furnish 
evidence that such a substantial practice did exist, either currently or 
within a reasonable period prior thereto. By letter dated September 23, 
you declined to submit such evidence, claiming that the burden of 
proof should rest with the “complainant or accuser.” 

By letter of October 5 the contracting officer referred to the previous 
correspondence, again advised you of his inability to locate evidence 
of a substantial area practice of using laborers, and further advised 
as. follows: 

As a consequence, unless you can furnish specific evidence that it is a pre- 
vailing practice to use laborers to place fiber duct at McConnell Air Force Base, 
and to pay such employees at the laborer rate, you will be expected, as a contract 
obligation, to pay the laborers or mechanics, who have placed or will place fiber 


duct under your contract, as a minimum, the hourly rate prescribed for electri- 
cians in the schedule of classifications and wage rates in your contract. 


The record does not indicate that you responded in any manner to 
the letter of October 5, and on November 17, 1966, the contracting 
officer (apparently acting under the Disputes clause of your contract), 
issued Findings of Fact and a final decision which concluded that your 
workmen who installed the duct should have been paid electricians’ 
wages, and which directed you to reclassify such workers and to make 
restitution of the difference between electricians’ wages and the wages 
actually paid. You appealed this decision to the Armed Services Board 
of Contract Appeals on November 21. 

On March 7, 1967 the Corps of Engineers, apparently in recogni- 
tion of the provisions of clause 49 of the contract’s General Provisions, 
and the corresponding Department of Labor regulations published 
at 29 CFR 5.12, requested an interpretation by the Secretary of Labor. 
This request was accompanied by a file which consisted of the 
following: 

1. Copies of the correspondence between you and the contracting 
officer dated September 20, September 23, and October 5, 1966, 
referred to above. 

2. A copy of the report on the area practice survey made under 
the direction of the contracting officer. 

3. A copy of the Findings of Fact by the contracting officer and 
a copy of the contracting officer’s final decision letter of No- 
vember 17, 1966. 
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4. A copy of ASPR 18-706, which requires that the opinion of 
the Secretary of Labor be obtained in appeals of the type here 
involved. 


Based upon this record, and without affording you further oppor- 
tunity to present evidence of a substantial practice of using laborers 
to install fiber duct used for encasing electrical wiring, on April 5, 
1967, the Solicitor of Labor advised the Corps of Engineers as follows: 


On the basis of local labor standards, as reflected in your report, it is our 
conclusion that the installation of fiber duct used as a conduit for underground 
electrical wiring under the above contract falls within the kind of work com- 
prising the contract classification of electricians and electricians’ apprentices. 


On August 8, 1968, after considering this determination by the 
Department of Labor, the provisions of clause 49 of your contract, 
and the pertinent regulations of the Department of Labor, the ASBCA 
dismissed your appeal with the following statement: 

* * * the Secretary of Labor having rendered a determination which is final 
and not subject to review, this Board lacks jurisdiction therein. 

Thereafter, you submitted your claim to this Office. 

It is our view that, having agreed to the inclusion of clause 49 in 
your contract, the referral of the dispute to the Department of Labor 
on March 7, 1967, was proper, and you are bound by the decision 
rendered by the Solicitor of Labor unless such decision was arbitrary, 
capricious, or unsupported by substantial evidence. 41 U.S.C. 321. 
While our review of your claim must therefore be limited to this 
aspect of the dispute, we are inclined to the view that the first question 
to be answered is whether the failure of the Department of Labor to 
solicit evidence from you, and its subsequent action in rendering a 
decision based solely on the record submitted by the Corps of Engi- 
neers, is sufficient in itself to render the decision arbitrary. 

While it is our opinion that a contractor should generally be advised 
when a referral is made to the Department of Labor in disputes of 
this nature, we find no such requirement in either the applicable 
regulations or in your contract. In view thereof, and since you had 
been given adequate opportunity to present evidence to the contract- 
ing officer and had declined to do so, we cannot conclude that the 
failure to advise you of the referral to the Department of Labor was 
a violation of the Corps’ obligations to you under the contract, or 
was necessarily prejudicial to your rights. While the Department of 
Labor regulations (29 CFR 5.11b) do provide for notice and hearing 
when certain circumstances are present and a Federal agency requests 
a hearing, such circumstances do not appear to have been involved in 
the instant dispute. Accordingly, and since the record forwarded to 
the Department of Labor included copies of the contracting officer’s 
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letters of September 20 and October 5, 1966, giving you the oppor- 
tunity to submit evidence, together with a copy of your letter of 
September 23, 1966, declining such opportunity, we find no valid 
basis on which to consider the Solicitor’s decision arbitrary solely 
because it was based only upon the record forwarded by the Corps of 
Engineers. 

Further, while you submitted evidence to the Corps which indicated 
use of laborers to install ducts, it appears that such evidence was not 
received until after the Solicitor rendered his decision. We therefore 
do not believe such evidence can properly be considered by this Office 
in deciding your claim. 

The remaining question would appear to be whether, on the basis 
of the record before him, the Solicitor of Labor’s determination can 
be considered arbitrary, capricious, or unsupported by substantial 
evidence. 

As indicated above, the survey conducted by the contracting officer 
showed that four out of the five contractors had extensive experience 
in installing fiber duct as a conduit for electrical wiring, and that all 
of those contractors used electricians for the installation work. With 
respect to the fifth contractor, McBride Electric Company, the survey 
report reads as follows: 


Comments: I presented our problem to Mr. McBride and he advised that his 
firm was primarily a residential electrical contractor, but they were entering the 
commercial and industrial field. He stated that his firm was non-union and his 
firm normally does not do this type of underground duct work. However, he did 
state that if his firm would be involved in this type of work, which they will, and 
have in the past, that he would definitely assign an electrician that would closely 
work with one or two laborers to install the duct. The electrician would be there 
to see that the work was completed and would possibly do most or all of the 
slipping together of the joints of the duct. 


The sixth company surveyed indicated it used laborers for the instal- 
lation of fiber duct; however, the company’s only installation was for 
the purpose of housing telephone, rather than electrical, wires. The 
Solicitor apparently ignored the practice of this company because of 
its lack of experience with electrical wire installation, and under. the 
circumstances we are unable to disagree with such action. 

Based upon our review of the record before the Solicitor, we must 
therefore conclude that there was substantial evidence to support a 
determination that it was the prevailing area practice to use electricians 
for the installation of fiber duct as a conduit for electrical wires. 
Further, we are unable to conclude from such review that the record 
would have required or supported a conclusion that there was a sub- 
stantial practice in the area of using laborers, either separately or 
under the supervision of electricians, for such installation. Cf. 
B-147602, January 23, 1963. Accordingly, we must concur in the Solici- 
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tor’s decision that installation of the fiber duct “falls within the kind 
of work comprising the contract classifications of electricans and elec- 
tricians’ apprentices.” 

There remains only the question of whether the wages of the laborers 
you employed in the installation should be adjusted to conform with 
that paid electricians, or that paid electricians’ apprentices. In this 
connection, all of the evidence of record indicates that electricians’ 
apprentices are only used for installation of fiber duct when they are 
under the supervision of and assisting journeymen electricians in the 
installation. Since you did not employ a journeyman electrician at any 
time in the installation work, it follows that you cannot now claim that 
you could have used only apprentices for the installation, or that your 
laborers should now only be entitled to have their wages adjusted to 
that of apprentice electricians. 

Accordingly, we must conclude that the laborer wages paid to such 
workers must be adjusted to the wages of journeymen electricians, and 
your claim for payment of the monies withheld to cover such underpay- 
ments must therefore be denied. 

I am today directing that such monies be distributed to the under- 
paid employees. 

As requested, we are returning the file of documents submitted in 
support of your claim. 


[B-167198] 


Compensation—W ithholding—Union Dues—Discontinuance 


A timely mailed revocation of a dues allotment to an employee organization made 
pursuant to 5 U.S.C. 5525, which was received in the payroll office on Monday, 
March 2, the first workday after the March 1 deadline set by the Civil Service 
Commission, 5 CFR 550.808, constitutes compliance with the regulation under 
the rule that when an act is to be performed by a certain date and the last 
day of the period falls on a Sunday, the requirement is complied with if the act 
is performed on the following day. Therefore, the discontinuance of the allotment 
having become effective at the beginning of the first full pay period following the 
March 1 deadline, the dues deducted subsequent to the revocation are for collec- 
tion from the employee organization and repayment to the employee. 

To Robert J. Schullery, Department of Transportation, August 19, 


1970: 


This will refer to your letter dated May 26, 1970, in which you 
request a decision as to whether a revocation of authorization to deduct 
dues of an employee organization from the pay of Mr. Thomas M. Lane 
may be considered to have been in compliance with the governing 
statutory regulation 5 CFR 550.308(e). The question arises because 
the revocation was received in the agency payroll office on Monday, 
March 2, 1 day after the deadline of March 1 (a Sunday) set by the 
regulations. , 
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Nothing in the law, section 5525 of Title 5 of the United States Code, 
which provides authority for deductions of organization dues from 
agency payrolls, 42 Comp. Gen. 342 (1963), establishes any criteria 
as to the effective dates on which individual employees may authorize 
or revoke authorizations of deductions from their pay for particular 
purposes. However, as your letter points out, the regulations promul- 
gated by the Civjl Service Commission, 5 CFR 550.308, provide, with 
respect to discontinuance of allotments, as follows: 

§ 550.308 Discontinuance of allotment. 

An agency shall discontinue paying an allotment when : 

+ * * * * * * 

(e) The written revocation of an allotment for the payment of dues as author- 
ized by 550.304(a) (5) is received in the employee’s payroll office either by March 1 
or September 1 of any calendar year. In this case the agency will discontinue the 
allotment at the beginning of the first full pay period for which a deduction would 
otherwise be made either after March 1 or September 1, as appropriate * * * 

We have interpreted the regulations to mean that when a revocation 
of authorization for withholding organization dues is received after 
March 1 of any year the allotment may not be discontinued before the 
following September 1 and, likewise, a revocation received after Sep- 
tember 1 will not be effective until March 1 of the following year. 49 
Comp. Gen. 97 (1969). 

In the case you present, the deadline date of March 1, 1970, for revo- 
cation of dues deduction fell on a Sunday. Mr. Lane, who is employed 
at Logan Field, Billings, Montana, executed his notice of revocation 
and mailed it on February 25, 1970, to the payroll office, which we 
understand to be located at Kansas City, Missouri. This was sufficiently 
in advance of March 1 to assume, reasonably, that it would be received 
in the payroll office by that date. However, it was not received until 
Monday, March 2. It is the view of the employee and of the Assistant 
Regional Counsel that the receipt of the revocation on Monday, the 
first workday after the due date on Sunday, constituted compliance 
with the above-cited regulation and that the deductions should have 
been discontinued beginning with the first pay period in March. 

The courts have held that when a power may be exercised or an act 
performed up to and including a given day of the month it may gener- 
ally, when that day happens to fall on a Sunday, be exercised or per- 
formed on the succeeding day. Street v. United States, 133 U.S. 299, 306 
(1890) ; Monroe Cattle Company v. Becker, 147 U.S. 47, 55, 56 (1893) ; 
Sherwood Brothers, Inc. vy. District of Columbia, 113 F. 2d 162, 16: 
(1940) ; Simon v. Commissioner of Internal Revenue, 176 F. 2d 230, 
232 (1949) ; Armstrong v. McGough, 247 S.W. 790 (1923). Although 
we find no decision of this Office in which this rule has been applied to 
the regulation in question here, it has been recognized in other some- 
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what similar situations. See 20 Comp. Gen. 310 (1940); B-104419, 
dated September 21, 1951, and B-108143, dated February 29, 1952. 
Accordingly, we believe that in this case receipt of the revocation of 
authorization in the payroll office on Monday following the March 1 
deadline date may be considered as compliance with the regulation. 
Thus it follows that Mr. Lane’s revocation of authorization for deduc- 
tion of organization dues from his pay became effective at the begin- 
ning of the first full pay period after March 1, 1970. The amount of the 
deductions, which we assume the employee organization has received, 
should be collected back from such organization and paid to Mr. Lane. 


[B-167259, B-167003, B-167846] 


Contracts—Negotiation—Evaluation Factors—Firefighting Con- 
tracts—Factors Other Than Price 


The authority in section 1-3.805 of the Federal Procurement Regulations to 
negotiate research and development, or cost-reimbursable, or special service 
contracts without price competition based solely on a determination that a par- 
ticular contractor would furnish services of a higher quality than any other 
contractor, does not cover the selection of air tanker operators by the Forest 
Service to fight forest fires as such service is not within the categories contem- 
plated by the regulation for exception to price competition, and the failure to 
include price as a factor of contractor selection violates the spirit and intent of 
the Federal Property and Administrative Services Act and implementing regu- 
lations. Although it would not be in the best interest of the Government to disturb 
the contracts awarded and options exercised, price inclusion in future offers will 
be required. B—157954, December 15, 1965, modified. 


Contracts—Negotiation—Competition—Prices 


While the rigid rules applicable to formally advertised procurements generally 
require award to the lowest (price) responsive, responsible bidder, the flexibility 
inherent in the concept of negotiation permits an award to be made to the best 
advantage of the Government, price and other factors considered. Therefore, the 
utilization in “competitive negotiation” of price as a factor in the selection of a 
contractor will not adversely affect the selection of a qualified contractor by the 
Forest Service for the performance of firefighting services. 


To the Secretary of Agriculture, August 19, 1970: 


Reference is made to a report from the Director, Office of Plant and 
Operations, dated March 10, 1970, submitted in response to our letter 
of February 5, 1970, concerning a possible defect in the current Forest 
Service negotiation procedures because of the absence of any consider- 
ation of price in the selection of air tanker contractors for the various 
nationwide regions. 

The réport states that detailed cost studies performed by the Forest 
Service have assured use of air tanker operators at reasonable prices for 
provided services. However, as the Forest Service acknowledges, in 
the selection of an operator for a contract, price is not a consideration. 


This situation is amply demonstrated by certain language contained in 
the Region 3 standard letter request for technical proposals which, 
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after admonishing offerors not to include prices when submitting their 
proposals, states as follows: 

* * * If after evaluation your firm is determined to be the best qualified for a 
base or bases we will then enter into price negotiation with you. [Italic supplied. ] 

The Forest Service has contended that the procedures in question are 
in accordance with the Federal Procurement Regulations (FPR). 
Specifically, reliance is placed upon the first section of FPR 1-3.805 
which provides : 

The procedures set forth in this § 1-3.805-1 are generally applicable to nego- 
tiated procurement. However, they are not applicable where their use would be 
inappropriate, as may be the case, for example, when procuring research and 
development or special services (such as architect-engineer services) or when 
cost-reimbursement type contracting is anticipated (see § 1-3.805-2). While the 
lowest price or lowest cost to the Government is properly the deciding factor in 
source selection in many instances, award of a contract properly may be influenced 


by the proposal which promises the greatest value to the Government in terms of 
possible performance, ultimate producibility, growth potential, and other factors. 


The implementation of this section, by operation, would obviate, inter 
alia, the consideration of price in the selection of a contractor. 

In our decision, B-157954, December 15, 1965, which approved the 
current Forest Service regulations under review governing the selec- 
tion of air tanker operators, we subjected the then proposed regula- 
tions, in part, to the criteria set forth in FPR 1-3.102. That see- 
tion provides that, during the course of negotiations, due attention 
should be given to listed factors including “Comparison of prices 
one”. = ys. 

In 43 Comp. Gen. 353 (1963), we had occasion to consider and rule 
on the propriety of a civilian agency negotiating and awarding a con- 
tract for the processing and sale of sealskins to an offeror assigned the 
highest technical rating based on its proposal without the consideration 
of price in the selection of a contractor for award. Although we recog- 
nize the difference between the processing and sale of sealskins as 
opposed to the selection of an operator to suppress fires which may 
destroy valuable Government forests, the method of evaluation and 
award was similar to the current procedures used by the Forest Service 
to select the “best qualified” air tanker operators. We stated in the 
cited decision that FPR required price competition in the procure- 
ment of services and for the consideration of offered prices in determin- 
ing whether a contract award to a particular contractor would be in 
the best interest of the Government. We concluded that the solicitation 
and consideration of competitive prices were material requirements in 
such procurements to be complied with in order to establish a valid 
contract award. 

In reaching this conclusion, we referred to and discussed pertinent 
FPR provisions, including the predecessors to the above-quoted FPR 
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1-3.102 and FPR 1-3.805. We reviewed the legislative history preced- 
ing the passage of the Armed Services Procurement Act of 1947, now 
codified at 10 U.S.C. 2304 et seqg., since the legislative history of the 
Federal Property and Administrative Services Act, 40 U.S.C. 471 e¢ 
seq., which FPR implements, indicated an intention to extend the same 
procurement principles of the military departments to the civilian 
agencies. In conclusion, we construed the history as prohibiting the 
negotiation of contracts without price competition based solely on a 
determination that, as here, a particular prospective contractor would 
furnish services of a higher quality than any other prospective 
contractor. 

The Court of Claims in Schoenbrod v. United States, 187 Ct. Cl. 627, 
410 F. 2d 400 (1969), reached a conclusion in consonance with our 
holding in 43 Comp. Gen. 353, supra, involving the same procurement. 

The Forest Service position is that the requirement for proposals in 
the selection of air tanker operators to ‘include price does not apply 
since consideration of price as a factor would not be appropriate. 
FPR 1-3.805-1 is cited in support of that position. Clearly, the services 
here involved cannot be characterized as research and development. 
Also, the resulting contracts are not of the cost-reimbursement type. 
The only remaining exception to the stated procedures provided by 
FPR 1-3.805 applies to special services, such as architect-engineering 
services. However, we do not believe that the contracts here in question 
properly should be viewed as being covered by that exception. In any 
event, our Office has expressed the view that the selection of architect- 
engineer services on the basis of technical qualification alone, does not 
permit the price competition contemplated and required by 10 U.S.C. 
2304 (g). 46 Comp. Gen. 556 (1966). See 46 Comp. Gen. 191 (1966) and 
47 id. 336 (1967), wherein we expressed the same view with regard to 
research and development and cost-reimbursement procurements. Al- 
though 46 Comp. Gen. 556, supra, reviewed provisions of 10 U.S.C. 
2304(g) which governs procurement by the armed services under the 
implementing Armed Services Procurement Regulation, for the rea- 
sons stated above, we reach a similar conclusion with regard to pro- 
curements by the civilian agencies of the Government under 40 U.S.C. 
471 et seq., and the implementing FPR. 

Also, congressional policy and intent in this general area recently 
has been crystallized by the passage of Public Law 90-500, codified in 
10 U.S.C. 2304(g), which requires that proposals solicited in negotiated 
procurements include price. 

Therefore, we must conclude that the failure of the current Forest 
Service regulations to require that offers solicited include price, to be 
utilized as a factor in the selection of air tanker operators, violates the 
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spirit and intent of the Federal Property and Administrative Services 
Act and implementing FPR. In view of the impending fire season, we 
do not believe that it would be in the best interest of the Government 
to disturb the contract awards and options exercised for the 1970 fire 
season. See 45 Comp. Gen. 71 (1965) and 47 7d. 448 (1968). However, 
options for the 1971 fire season should not be exercised. See 48 Comp. 
Gen. 593 (1969). Current Forest Service regulations, now being re- 
vised, should be supplemented to provide for price consideration con- 
sistent with this decision commencing with the 1971 fire season. 

In accordance with our regulations codified at 4 CFR 20, we invited 
comments with respect to the possible nonexercise of the 1971 options 
from the 22 air tanker operators performing under current Forest 
Service contracts, and the National Air Tankers Association, which 
represents 19 of those operators. We have received and carefully con- 
sidered comments received from 14 of the operators, and a brief sub- 
mitted by the Association’s General Counsel. All but one of the 
comments received favored the continued maintenance of the current 
Forest Service negotiation procedures which do not utilize competitive 
pricing in the selection of air tanker contractors. 

Many of these comments expressed the fear, as did the Forest Serv- 
ice, that, in effect, the inclusion of price in proposals would cause a 
return to formal advertising which would engender the undesirable 
type of competition that was one of the reasons for the adoption of 
the current Forest Service regulations, It is not our intention to re- 
quire a return to the strict procedures of formal advertising. See the 
last sentence of FPR 1-3.805-1, supra. In this connection, we have 
consistently held that ad7 factors deemed essential to the accomplish- 
ment of a negotiated procurement should be taken into consideration 
in effecting the awards of contracts. See 40 Comp. Gen. 508 (1961). 

Moreover, we have never required that the award of a contract be 
made to the lowest priced offeror under a negotiated procurement 
without regard to other appropriate factors. See B-167374, Octo- 
ber 6, 1969, and cases cited therein; B-164715, October 24, 1968, and 
cases cited therein. For further clarification of our position in this 
regard, we quote from our letter B-152306, September 15, 1967, in 
response to a similar allegation that the utilization of price as a factor 
in the selection of a contractor under a negotiated contract would 
necessitate a return to formal advertising : 

The “competitive negotiation” contemplated by Public Law 87-653 [10 U.S.C. 
2304(g¢)] is clearly distinguishable from “competitive bidding” or price com- 
petition under the formal advertising for bids statutes. While the rigid rules 
applicable to formally advertised procurements generally require award to the 
lowest (price) responsive, responsible bidder, the flexibility inherent in the 


concept of negotiation permits an award to be made to the best advantage 
of the Government, “price and other factors considered.” Negotiation permits, 
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and indeed requires, the contracting officials of the Government to con- 
sider these “other factors” of the procurement, which, in a proper case, may 
result in an award to one offeror as opposed to another less qualified offeror 
submitting a lower price. You suggest that “once competitive price figures have 
been submitted, they almost always dominate all other considerations.” However, 
the award of an architect-engineer contract may and properly should be influenced 
by a proposal which promises the greatest value to the Government in terms of 
possible performance, ultimate productibility and other factors, rather than the 
proposal offering the lowest price or probable cost and fixed fee. We believe that 
the contracting officials are as concerned about securing quality services as are 
the architect-engineers and that the exercise of skill and mature judgment in 
negotiating contracts will preclude the award of contracts on the basis of price 
alone to the ultimate disadvantage of the Government. 


Although we can appreciate the current contractors’ claims that 
their respective business positions will be adversely affected if the 
1971 options are not exercised, the contracts involved do not provide 
for automatic renewal of the options. They provide that renewal is 
permissive and requires the agreement of the Government. Also, the 
current air tanker contractors will have the opportunity to compete 
for the award of contracts for the 1971 fire season and future fire 
seasons under the proposed revised regulations which should require 


that price be included in all proposal submission for the award of air 
tanker service contracts. Our decision B-157954, supra, is amplified in 
consonance with this decision. 


[B-169633] 


Contracts—Negotiation—Cutoff Date—Reopening of Negotiations 


Where offers received under a request for proposals issued pursuant to 10 U.S.C. 
2304 (a) (11), relative to contracting for experimental, developmental, or research 
work, were unacceptable and individual conferences were held with all offerors 
to clarify the requirements for the procurement of a System-Multiplex-Analog, 
Data Acquisition Record and Reproduce Facility, and to give each contractor an 
opportunity to justify any deviation offered and to modify the proposal sub- 
mitted, the reopening of negotiations to inform offerors in a competitive range 
of the specification changes negotiated at the individual conferences after the 
date set for final offers that incorporated conference agreements was a proper 
means of correcting suspected and discovered deficiencies in the negotiation 
process and of overcoming the presumption of unfairness raised because of the 
inability of one offeror to meet the specifications, 


To the Secretary of the Army, August 20, 1970: 


Reference is made to letter AMCGC-P, with enclosures, dated 
June 30, 1970, from the Assistant General Counsel, Headquarters, 
Army Materiel Command (AMC), and supplemental information re 
ceived on July 16, 1970, furnishing a report on the protest of Data 
Control Systems, Inc. (DCS), against the conduct of negotiations 
under request for proposals (RFP) No. DAAA21-70-R-—0207, issued 
by Procurement and Production Directorate, Picatinny Arsenal, 


Dover, New Jersey. 
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Since no award has been made of this negotiated procurement, and 
since a copy of this decision will be forwarded to offerors, we must 
restrict our recitation of the facts. Paragraph 3-507.2 of the Armed 
Services Procurement Regulation (ASPR); 49 Comp. Gen. 98, 99 
(1969). 

The RFP was issued on November 24, 1969, under the contracting 
officer’s determination and findings made pursuant to 10 U.S.C. 2304 
(a)(11), which authorizes the negotiation of contracts when con- 
tracting for experimental, developmental, or research work. Offers 
were solicited for the procurement of a System-Multiplex-Analog, 
Data Acquisition Record and Reproduce Facility, “which is designed 
to provide a method of increasing the capabilities of existing govern- 
ment equipment currently being utilized for recording test data.” The 
specifications called for a discriminator of frequency modulated sig- 
nals. December 24. 1969, was established as the date for receipt of 
offers. Subsequent to receipt of offers, the contracting officer submitted 
them to the activity’s technical segment for evaluation. The technical 
segment determined that none of the offers were acceptable as sub- 


mitted since the offerors either took exception to the specifications, 
exceeded requirements, tendered options, or submitted ambiguous 
proposals. 

In view of this information, contracting officials held individual 
conferences with all offerors during the first week of February 1970 
to effect a technical review of each proposal to “clarify the require- 
ments for the system, give each contractor an opportunity to justify 
any deviations offered, and, following understanding reached, give 
contractor the opportunity to make any necessary modifications to his 
proposal.” By letter of February 10, 1970, offerors were requested to 
submit all changes and clarifications to their proposals resulting from 
agreements reached at the conferences and to “include any price change 
by reason of any such modifications * * *, and that the total price be 
your best and final offer. February 20, 1970, was fixed as the date for 
receipt of revisions. Revised proposals were received timely from all 
offerors. They were submitted for technical evaluation. On February 26, 
1970, an offer was determined to be in line for award. 

On March 9, 1970, a decision was made by the Arsenal to reopen 
negotiations for the purpose of advising all offerors in writing, in 
accordance with Armed Services Procurement Regulation (ASPR) 
4-805.1(e), of changes to the RFP’s specifications negotiated at the 
individual conferences. Negotiations were reopened by telegram 
of March 10, 1970, requiring the submission of a revised best and final 
offer along with acceptance of the listed changes to the specifications, 
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The offerors submitted timely responses via revised proposals accept- 
ing the listed changes to the specifications. A review of this round of 
price negotiations revealed that the previous low offeror remained 
the low offeror. Subsequently, certain offerors expressed the opinion 
to the Arsenal that the system offered by another proposer did not 
comply with the RFP’s specifications. An evaluation by the technical 
segment of the Arsenal advised the contracting officer that the alleged 
deficiencies were not material to the overall performance of the system. 
DCS alleges that other offerors have been permitted the opportunity 
to offer an inferior product utilizing a lower quality pulse-averaging 
(PA) type discriminator rather than its system which offers phase- 
lock loop (PLL) type discriminator. The protestant states that al- 
though, admittedly, the technique of discrimination permitted by the 
performance specifications permits the offer of either type of dis- 
criminator, the specifications preclude the offer of its system utilizing 
the PA discriminator, and that any such offer would not substantially 
comply with the specifications. Therefore, DCS, by necessity, was 
required to offer its higher quality PLL discriminator to its prejudice. 
While refuting the allegations of DCS concerning impreper nego- 
tiation conduct during the course of the procurement, AMC has ad- 
vised that it cannot recommend award to a particular offeror. AMC 
believes that the current inability of DCS to offer its system utilizing 
a PA discriminator raises a presumption of unfairness which should, 
if possible, be eliminated by further negotiations. Therefore, AMC 
feels that all offerors should be informed as to the areas wherein their 
proposals are deficient in order to make the competitive negotiation 
process meaningful and effective. In this regard, AMC states that: 


* * * it is submitted that the most reasonable course of action to take in order 
to resolve the problems presented by this protest would be to reopen negotiations, 
clarify specification requirements where necessary, clarify with the offerors any 
deviations from the specification (to include permitting * * * [the protestant] 
to offer their pulse averaging system if they so desire), and again request best 
and final offers as to price. * * *. 


We note that the technical evaluators have determined that the 
deviations, from the specifications contained in all of the proposals 
submitted, are considered to be minor, insignificant, and of no material 
effect on the overall performance of the proposed system. Notwith- 
standing DCS’s allegations in this regard, we find no basis to object 
to the determination of the Arsenal to extend further negotiation 
opportunity to all offerors in a competitive range. 

We have recognized that the negotiation process is of necessity 
flexible in that the contracting agencies have wide discretion in deter- 
mining the nature and scope of negotiations. See 47 Comp. Gen. 279, 
284 (1967). Our review of the record reveals that all competitive 
offerors were treated impartially and fairly during the course of nego- 
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tiations. Each such offeror had equal opportunity for discussion and 
submission of revisions as required by 10 U.S.C. 2304(g) and the 
implementing regulations, particularly ASPR 3-805.1(b). In view of 
the expressed bases of the recommendation to reopen negotiations, we 
agree with that recommendation. This is in consonance with the de- 
cisions of our Office where we have directed the reopening of negotia- 
tions as a means of correcting suspected and discovered deficiencies in 
the negotiation process. See, e.g., 49 Comp. Gen. 98, supra, at pages 
100-101 ; 48 éd. 536, 542 (1969). 


[B-169429] 


Contracts—Negotiation—Evaluation Factors—Point Rating— 
Disclosure of Evaluation Base 


In awarding a contract to the highest offeror under a request for proposals to 
conduct a survey of minority firms on the basis of a point rating that was not 
structured to inform offerors of the evaluation criteria to be used and the 
relative importance of each factor, and without giving other offerors in a com- 
petitive range the opportunity to discuss the weaknesses, excesses, or deficien- 
cies of their original proposals as required by section 1—3.805—1 of the Federal 
Procurement Regulations, the principles of negotiated competitive procurement 
were not observed. However, the contract having been completed, it would not be 
in the best public interest to take any remedial action; but to insure that the 
Government will obtain the most advantageous contract available in future 
procurements, such procedures should be corrected. 


Contracts—Negotiation—Cutoff Date—Reopening of Negotiations 


Since to properly terminate the close of negotiations, offerors must be advised 
that negotiations are being conducted; asked for their “best and final” offer 
and not merely to confirm a prior submission; and informed that any revision 
of a proposal must be submitted by the common cutoff date, the cutoff date 
prescribed by section 1-3.805-1(b) of the Federal Procurement Regulations is 
considered an essential and not a de minimis requirement, and the purposes of 
establishing a common cutoff date would be frustrated if a proposal revision 
were permitted after a common cutoff date without opening new negotiations 
on the basis that this procedure would be favorable to the Government. 


To the Director, Office of Economic Opportunity, August 21, 1970: 


Further reference is made to the protest of Urbanetics, Inc., against 
the award by the Office of Economic Opportunity of fixed-price con- 
tract No. BOO-5099 to Sam Harris Associates, Ltd. (Harris) for a 
survey of minority manufacturing firms. This matter was the subject 
of reports dated May 4 and 21, 1970, with supporting documents from 
the Associate Director for Administration, and the Office of the 
General Counsel. 

The record shows that the subject contract was awarded under 
request for proposals (RFP) No. PD-012, which was issued on Jan- 
uary 20, 1970, pursuant to the authority set forth in Federal Pro- 
curement Regulations (FPR) 1-3.210(a) (13). The contracting officer 
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had determined that adequate specifications could not be drafted to 
obtain the requirement on a formally advertised basis. 

The RFP stated that a firm fixed-price award was contemplated 
but that alternate proposals would be considered. The specific work 
requirements to be accomplished and the criteria for evaluating pro- 
posals were set forth in the RFP as follows: 


Specific : 


The Contractor shall provide all necessary qualified personnel, facilities, mate- 
rials, and services (including travel and per diem) required to identify and 
collect data on minority manufacturing firms throughout the continental United 
States with the capacity to produce products and services required by cooperat- 
ing government procurement agencies. Identification of these firms shall be 
limited to those located in urban and rural poverty areas with coordination 
from Small Business Administration and Office of Economic Opportunity. The 
Contractor shall develop an equitable distribution of the firms between urban 
and rural areas. 

In performance of this contract, the Contractor shall conduct the following 
work : 

1. Evaluate not less than three hundred (300) minority business enterprises 
utilizing Exhibit “A” attached hereto. 

Notre: The Contractor shall notify each firm being evaluated that under no 
circumstances should it believe that the submission of this data makes it eligible 
to receive a federal subcontract. s 

2. Prepare a listing of as many firms as possible including name, address, 
telephone, product line or major line, and where possible list last contract and 
the product line furnished to the Federal Government, list equipment on hand 
and the capacity of this equipment. Exhibit “A” shall be used for this listing. 

3. Collaborate and coordinate Contractor’s efforts through consultations with 
OEO personnel and Small Business Administration officials charged with the 
administration of Section &(a). 

4. Submit materials, reports and lists weekly during the operation of the 
contract and at the end of the contract period submit to the Contracting Officer, 
Office of Economic Opportunity and Small Business Administration twenty (20) 
copies of a final report, within ten (10) days after completion of the contract. 

Technical proposals will be evaluated pursuant to the following factors: 

1. Demonstration of an understanding of the objectives, goals, and major 
concepts of the study. 

2. Prior experience and capability of the Offeror’s staff in performing work 
of the type required by this request for Proposals. 

3. Technical qualifications and capability of the staff assigned to this project. 


The contracting officer states that 11 companies submitted pro- 
posals by the closing date of February 9, 1970, and the following six 
were determined to be acceptable and within a competitive range: 

1. Sam Harris Associates, Ltd. 
Transcendental Corporation 
Urbanetics, Inc. 

Roy Littlejohn Associates, Inc. 
BLX Group, Inc. 

6. Koba Enterprises, Inc. 

The selection panel, which consisted of four OEO employees and 
three Small Business Administration employees, evaluated the Harris 
proposal as follows: 


~ 


or 
. 
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Sam Harris Associates, Ltd. 


This contractor won our nomination to do the subject survey of minority 
businesses because we feel that they will produce a more accurate and reliable 
product. The strength of this proposal is in: 

1. The quality of the personnel 

2. The proposed procedure 
Sam Harris, who will give 30 percent of his time to this project, Walter Cooper 
and Ted Ledbetter are three of the most experienced and knowledgeable people 
in the area of minority enterprise. They have been involved with the major 
business development programs of SBA, EDA and OEO’'s Title IV program. 
Ken Brown, project manager, has experience with McKinsey and Company 
and as director of Economic Research for the New York City Department of 
Commerce and industrial development. The backgrounds of the other project 
participants add up to the most experienced and knowledgeable staff of any 
of the proposed staff of any of the proposed projects, by far. 

In addition, the methodology of this proposal offers a much better chance of 
having a reliable quality than any other of the proposals reviewed. The con- 
tractor will use ten (10) in-house surveyors who will be deployed throughout 
the country. They will hold interviews directly and on-site with the firms. Each 
of those surveyors is to conduct three to five business surveys per week. The 
surveyors will personally observe the operations of the firms and make their 
presentation in proposed supplemental reports which each member would sub- 
mit in addition to the questionnaire. The reports would include information 
on the physical facilities, the estimated capacity and the ability of the firms 
to produce quality products based upon uniformly prepared criteria for evalu- 
ating such firms. 

The information submitted by the team members to the Washington head- 
quarters would be reviewed by a panel of three professional persons with exper- 
tise in this area. This panel would be available for solving all problem cases 
in-house whenever these occur. The procedure issues consistent information 
and eliminates the necessity for training a large number of subcontractors staffs 
over which the prime contractor has no control. 

We recognize that Harris has bid above the allocated price. There are three 
areas of effort which we feel can be cut in the negotiation. They are: 

1. The requirement to identify additional products. (last item in Task #3— 
page ILI-T) 

2. Identification of grouping of manufacturing firms for integrative produc- 
tion relationships (Task #5 first sentence, first paragraph—page III-9). 

3. The proposal calls for weekly trips back to Washington for project staff. 
We do not think that more than four trips per staff member are necessary. Of 
course, it may be that given per diem, etc., the cost to the government will not 
be much affected by eliminating this travel. 

In any event, we think that the Harris proposal is considerably superior to 
its nearest rival and some extra cost to assure uniformity of survey results is 
warranted. 


In subsequent negotiations Harris deleted from its proposal the 
three areas shown above. Additionally, Harris reduced the number 
of researchers from 10 to eight and changed its proposal from a 
cost-reimbursement type to a fixed-price basis. 

The record indicates that representatives of the other five concerns 
in the competitive range were also contacted concerning their offers 
and given 24 hours to submit revisions to their proposals. The negoti- 
ator states that the negotiations with these concern were “prelimi- 
nary” and did not involve any price discussions. Although it appears 
that the proposals of Urbanetics and the other four concerns were 
considered weak in the area of obtaining uniform survey results, in 
that they proposed to rely excessively on third parties for the research 
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duties or did not propose to use sufficient researchers in the field for 
collecting the data, the record indicates that those offerors were not 
informed of such weaknesses. Urbanetics was the only offeror which 
failed to submit a proposal revision, however, only Harris and Trans- 
cendental were regarded as having made substantial changes in their 
proposals. 

In regard to the negotiations which took place with Urbanetics, the 
contract negotiator states that he asked a representative of the con- 
cern if he cared to make any change in his proposal. The representa- 
tive stated that he did not know where any changes could be made, 
and that Urbanetics would not revise its proposal. 

A point system was used to rate the proposals which was based on 
points assigned to each evaluator’s choice for first (20), second (15), 
third (10), and fourth (5). This resulted in rankings as follows: 


Contractor Ist 2nd 3rd 4th Total 
Sam Harris 40 45 10 0 95 
Transcendental 40 30 0 0 70 
Littlejohn 0 15 40 0 - 55 
BLK 0 30 0 15 45 
Urbanetics 40 0 0 0 40 
Koba 20 15 0 0 35 

The prices after negotiations were: 
1. Urbanetics $38, 042. 62 
2. Roy Littlejohn 40, 734. 00 

alternate 40, 224. 00 
3. BLX Group 50, 036. 00 
4. Transcendental 53, 161. 00 
5. Koba Enterprises 56, 411. 00 
6. Sam Harris 75, 000. 00 


It is reported that further price negotiations were conducted with 
Harris on the basis of total dollars, and its price was reduced to 
$72,000. It is also reported that negotiation of price did not take 
place with other firms because no other technical proposal, as origi- 
nally submitted or as modified, was determined to be technically 
equivalent to the Harris proposal. 

Pursuant to the determination that Harris had submitted the best 
proposal, an award was concluded with that concern for a firm fixed 
price contract of $72,000 on March 23, 1970, which was in excess of 
the $60,000 originally allocated for the procurement. We have been 
informally advised that performance of the contract was completed 


in late June in accordance with the 90-day period of performance 
stipulated in the RFP. 
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Urbanetics protested the award to this Office claiming that the 
areas in which its proposal was considered technically deficient were 
not fully set forth in the RFP as requirements or as evaluation factors. 
In addition, the company maintains that no meaningful negotiations 
ever took place between it and OEO, and that it should have been 
advised of the alleged deficient areas of its proposal. 

The decisions of this Office have consistently held that an RFP 
must advise offerors of all evaluation factors and of the relative 
importance of each factor. 49 Comp. Gen. 229 (1969); B-169645, 
July 24, 1970; B-167054, January 14, 1970. In the instant case it is 
the apparent position of your agency that all work requirements and 
evaluation factors were stated as fully as possible at the time the 
solicitation was issued, and that your agency did not desire to restrict 
the approaches an offeror could consider in accomplishing the work 
by listing detailed specifications in the RFP. However, we note that 
the Harris proposal was considered superior partly because the com- 
pany proposed to hold on-site interviews with the firms, observe their 
facilities and operations, and submit supplemental reports containing 
information in addition to the information called for by Exhibit A 
of the RFP. 

In such connection the Harris proposal states: 


Since as we have noted the approach which we would propose to utilize is 
diagnostic and analytical in nature, we deem it necessary to obtain more infor- 
mation than reflected in the questions itemized in Exhibit A to the RFP for this 
proposal. Although we would not alter the basic format of the questionnaire, 
it seems that the instrument should be modified and/or an approach adopted 
which would permit much more information to be obtained during an inter- 
view and permit supplementation by observational analyses. The refinement of 
the suggested survey instrument and the development of observational methods 
required to make the survey sufficiently analytical to obtain the objectives stated 
earlier would be accomplished during the first three weeks of the project. 

We deem it necessary to not only seek additional information from the inter- 
viewees but to also observe the production, and assess the adequacy of manage- 
ment, the productive facilities and other factors which would influence the 
potential for expanded production. An example of the additional information 
which we consider necessary to obtain during the interview includes but is not 
limited to: 

Age and health conditions of management personnel as well as their 
related prior business, employment and training experience. 

The age of the firm; its annual growth (both in dollar volume and employ- 
ment) since its inception and the major factors which have contributed to 
its growth, as we'll as an identification of what are considered to be impedi 
ments to further growth. 

The average volume of inventory, the peaks and troughs in the production 
cycle ; the methods used to finance inventory ; the quality of the work force; 
the type of training provided as well as an indication of whether the em- 
ployees are unionized. 

A listing of equipment by type, age, and fair market value for existing 
firms as well as new businesses. 

The nature of quality control methods and the adequacy of supervision, 
physical facilities, and plant layout as well as the accessibility of the plant’s 
location to major rail and truck routes. 
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An identification of the firm’s indebtedness, i.e., long-term and short-term ; 
its access to long- and short-term credit; its relationship to its creditors, 
ie., credit rating; and the maximum size of the line of credit which it has 
been able to obtain. 

An assessment of the firm’s excess productive capacity and management’s 
opinion about the maximum extent to which it could expand production 
within a six months’ period of time given its existing physical facilities, the 
availability of land and a maximum of a 20 percent increase in capital 
for equipment, modification of its productive facilities and the financing 
of inventory. 

In addition to seeking the above information through interviews, the personnel 
conducting the survey would, on the basis of predetermined criteria, make judg- 
ments about the firm’s management, the efficiency of operations, plant layout, 
quality of work force and financial capacity to support an expanded level of 
production. Additionally, the survey personnel would identify operational de- 
ficiencies, management weaknesses, deficiencies in the firm’s capital structure 
and other obstacles which would have to be overcome before the firms could 
meet performance standards required by government contracts. * * * 


The specific work requirements of the RFP clearly showed that the 
information specified in Exhibit A should be obtained and used as the 
basis for evaluating and listing the minority firms. Paragraph 11 of 
Exhibit A required identification of the person from whom the infor- 
mation was obtained. The RFP did not indicate that on-site observa- 
tions were either expected or desired or that such a procedure would 
be a factor for consideration in the evaluation. It further appears that 
your agency was in agreement with Harris that on-site surveys, and in- 
formation in addition to that specified in Exhibit A, would be bene- 
ficial in accomplishing the agency’s needs and that your agency was 
willing to make additional payment for the extra efforts involved. We 
believe therefore that the RFP should have been amended so that all 
procedures and information deemed essential to proper performance 
of the contract would have been shown, in order that the proposals 
and their evaluation could have been based on uniform requirements 
and criteria. 

Since it appears that on-site surveys by contractor personnel were 
actually considered necessary by your agency for obtaining the uni- 
formity and reliability needed in the reports, and such a procedure 
warranted the payment of a higher contract price, we are not persuaded 
by the statements in the report of May 21 indicating that all of the 
six proposals were acceptable; that the evaluation criteria were not 
changed ; and that on-site surveys were not set out in the specifications 
because the offerors were expected to specify the manner in which the 
work would be accomplished. Likewise, we reject the argument ad- 
vanced in the report that negotiations with the offerors for on-site 
surveys would have been prejudicial to Harris, and would in effect be 
taking the benefit of its thinking, experience, and expertise, and giv- 
ing it to others. The proposition of on-site interviews and observations 
of manufacturing plants and their operations does not present a new 
method of acquiring data or of making evaluations. The Harris pro- 
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posal in offering such an approach, introduces neither a technical 
break-through nor a novel concept for obtaining the requirements spec- 
ified in the RFP. Also, it appears from the Harris proposal that the 
actual basis for conducting on-site interviews and surveys was for the 
primary purposes of obtaining data other than that required by 
Exhibit A. 

FPR 1-3.805-1 requires that discussions be conducted with all 
offerors within a competitive range, price and other factors considered. 
It is a well-established principle in Federal procurements that such 
discussions must be meaningful and furnish information to all offerors 
within the competitive range as to the areas in which their proposals 
are believed to be deficient so that competitive offerors are given an 
opportunity to fully satisfy the Government’s requirements. 47 Comp. 
Gen. 336 (1967). When negotiations are conducted the fact that initial 
proposals may be rated as acceptable does not invalidate the necessity 
for discussions of their weaknesses, excesses or deficiencies in order 
that the contracting officer may obtain that contract which is most 
advantageous to the Government. We have stated that discussions of 
this nature should be conducted whenever it is essential to obtain in- 
formation necessary to evaluate a proposal or to enable the offeror 
to upgrade the proposal. Thus, where an offeror failed to pass a bench- 
mark test, that factor alone should not have precluded discussions to 
determine whether the proposal could be improved. 47 Comp. Gen. 
29 (1967). Moreover, we have held that meaningful discussions must 
be conducted with concerns in a competitive range even in the negotia- 
tion of research and development contracts where the offeror’s tech- 
nical approach and experience are of critical importance, and con- 
formity with detailed specifications is not the standard for award. 
B-168485, March 30, 1970. 

Additionally, we note that the RFP did not inform the offerors of 
the relative importance of the evaluation factors. The decisions of this 
Office have consistently held that such omission is contrary to the 
dictates of sound procurement policy. See 50 Comp. Gen. 59 (1970), 
and other decisions to the same effect cited therein. 

Regarding the statements in the report of May 21 defending the 
award to the highest offeror, and the lack of price negotiations with 
the competitive offerors, on the basis that although the competitive 
proposals were acceptable they were not technically equivalent to the 
Harris proposal and price negotiations with the other offerors would 
have served no useful purpose since no other proposal was being con- 
sidered for award, your attention is directed to 48 Comp. Gen. 353 
(1963). After referring to the legislative histories of the Federal Prop- 
erty and Administrative Services Act. 40 U.S.C. 471 note, and the 
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Armed Services Procurement Act of 1947, 41 U.S.C. 151 note (1952 
ed.) , it is stated at pages 370 and 371 of the decision : 
Notwithstanding the above, the Senate Armed Services Committee deleted this 


provision from the bill and explained its action at page 3, S. Rept. No. 571, 80th 
Congress, as follows: 


The bill was amended by deleting the authority to negotiate contracts for the 
purpose of securing a particular quality of materials. Your Committee is of the 
opinion that this section is open to considerable administrative abuse and would 
be extremely difficult to control. For this reason it has been eliminated. 

As indicated by the legislative history of the Federal Property and Adminis- 
trative Services Act, 40 U.S.C. 471 note, that act was intended to extend the same 
procurement principles to civilian agencies of the Government as had previously 
been conferred upon the military departments by the Armed Services Procure- 


ment Act of 1947. See page 6, H. Rept. No. 670, and page 5, S. Rept. No. 475, 8ist 
Congress. 


The rejection by the Congress of this request for negotiation authority must 
therefore be construed as a prohibition against the negotiation of contracts 
without price competition, where the failure to obtain price competition is based 
solely upon a determination by the contracting agency that a particular prospec- 
tive contractor will deliver supplies and/or services of a higher quality than 
any other contractor. 41 Comp. Gen. 484. 


Accordingly, we must conclude that the subject contract was 
awarded under procedures which failed to observe established prin- 
ciples of negotiated competitive procurement. Since the contract was 
completed in June we do not believe it would be in the public interest 
for this Office to undertake remedial action in the matter. However, 
we are calling this procurement to your particular attention so that 
appropriate action will be taken to insure that in future procurements 
the RFP’s are prepared, negotiations are conducted, and evaluations 
are made in accordance with such established principles. Furthermore, 
any numerical rating system established or used by your agency 
should be structured to ensure that the evaluation criteria and their 
relative importance are set out in RFP, and that proposals are in fact 
evaluated in accordance with such criteria. 

In furtherance of our mutual interest in the full observance of sound 
procurement policies, the following matter is also brought to your 
attention. 

The report of May 21 states that all offerors were given an equal time 
to revise their proposals but that a common cutoff date for negotiations 
was not prescribed since the promulgation of such a date would have 
allowed some concerns more time to prepare revisions than other of- 
ferors. It also expresses the view that “In any event, the requirement 
for a common cutoff date should be considered de minimis.” In this 
connection FPR 1-3.805-1(b) provides, in pertinent part: 


Whenever negotiations are conducted with several offerors, while such negotia- 
tions may be conducted successively, all offerors selected to participate in such 
negotiations (see § 1-3.805-1(a)) shall be offered an equitable opportunity to 
submit such price, technical, or other revisions in their proposals as may result 
from the negotiations. All such offerors shall be informed of the specified date 
(and time if desired) of the closing of negotiations and that any revisions 
to their proposals should be submitted by that date. 
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We have held that a similar provision in ASPR 3-805.1(b) requires 
the establishment of a common cutoff date to properly close negotia- 
tions. 48 Comp. Gen. 536. Any suggestion that a common cutoff date 
for all offerors concerns a trivial matter should be dispelled by the 
holding in our recent decision of July 2, 1970, 50 Comp. Gen. 1. 

The report of May 21 also indicates that a proposal revision favor- 
able to the Government should be considered even if submitted after 
the common cutoff date. If such action were permitted, without open- 
ing up new negoiations for all offerors in the competitive range, it is 
apparent that the purposes for establishing a common cutoff date for 
the close of negotiations would be frustrated. In this connection our 
Office has held that to properly terminate the close of negotiations 
all offerors must be advised that negotiations are being conducted ; that 
offerors are being asked for their “best and final” offer, and not merely 
to confirm their prior submission; and that any revision to their 
proposal must be submitted by the common cutoff date. B-167417, 
September 12, 1969. 

The material forwarded with the reports of May 4 and 21, 1970, 
is enclosed together with a copy of our letter of today to Urbanetics. 


[B-170407] 


Military Personnel—Record Correction—Existing Record Basis 
Only 


The fact that a Correction of Military Records Board on April 11, 1969, directed 
a change of records pursuant to 10 U.S.C. 1552, to show that an Air Force captain 
had not been twice passed over for promotion to the temporary grade of major, 
and that if selected for promotion by the next regularly scheduled board, the 
promotion was to be effective from the date the first selection board convened, 
although at the same time denying his request for promotion, does not entitle 
the officer promoted pursuant to 10 U.S.C. 8442 and 8447(b) on June 27, 1969, 
effective February 20, 1968, to increased pay prior to June 27, 1969, for until 
promoted, no date could be established for the commencement of higher pay, and 
the Correction Board limited to making changes in an existing record, its attempt 
to control the future contingent event of a promotion is not within the purview 
of 10 U.S.C. 1552. 


To Major N. C. Alcock, Department of the Air Force, August 24, 
1970: 


Reference is made to your request dated November 5, 1969 (file 
reference CF), for an advance decision as to the propriety of making 
payment on a voucher in the gross amount of $1,606.75 in favor 
of Major Robert N. Olson, 501-16—3457, representing the difference 
between the pay of a major, 0-4, and that.of a captain, 0-3, for the 
period February 20, 1968, through April 10, 1969, resulting from the 


correction of the officer’s records under 10 U.S.C. 1552. Your request 
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was forwarded here under date of July 16, 1970, by the Deputy As- 
sistant Comptroller for Accounting and Finance and has been assigned 
Air Force Request No. DO-AF-1059 by the Department. of Defense 
Military Pay and Allowance Committee. 

The record shows that pursuant to 10 U.S.C. 1552 the officer’s records 


were corrected as set forth in memorandum dated April 11, 1969, 


from the Assistant Secretary of the Air Force to the Chief of Staff, 
directing, in pertinent part, as follows: 


2. The pertinent records of the Department of the Air Force, relating to 
ROBERT N. OLSON, FR 55373, be corrected to show that he was not considered 
and passed over for promotion to the temporary grade of Major by the selection 


boards which convened on 17 August 1967 and 8 July 1968; that the said member 


be considered for promotion to the temporary grade of Major by the next regularly 
scheduled selection board convened to consider officers of his grade and length 
of service; and further, that if selected by the next regularly scheduled board 
that he be promoted effective the same date he would have been promoted had 
he been selected for promotion by the 17 August 1967 selection board. 


* * * * * * * 


4. So much of the application of ROBERT N. OLSON, FR 553873, before the 
Air Force Board for the Correction of Military Records, as relates to his request 
for promotion to the temporary grade of Major and removal of the notation “Sel 
Bds Sec (T) 8 July 1968” appearing in the left margin of Company Grade 
Officer Effectiveness Report, AF Form 77, for the period 22 June 1967 to 31 
May 1968, be, and it hereby is, denied. 


Since the member's request for promotion to the temporary grade 
of major was specifically denied, you say that no payment for promo- 
tion was made. However, you state that the directive purports to set 
an effective date of promotion if and when accomplished. You further 
state that this was not viewed as a “correction of records” since “exist- 
ing records did not include an effective date of promotion that could be 
corrected.” 

By paragraph 1, Special Order AB-1476, dated June 27, 1969, 
Department of the Air Force, Washington, Captain Olson was pro- 
moted to the temporary grade of major, USAF, under the provisions 
of 10 U.S.C. 8442 and 8447(b) “effective 20 February 1968, with date 
of rank 17 September 1967.” The order cites as authority Air Force 
Regulation 36-89 and 10 U.S.C. 1552, including the record correction 
action of April 11, 1969. 

It is disclosed, also, that in response to a request from the Air Force 
Accounting and Finance Center, Denver, Colorado, recommending 
that Major Olson’s military records be further corrected to show that 
he was promoted to the temporary grade of major effective Feb- 
ruary 20, 1968, the Executive Secretary of the Air Force Board for 
the Correction of Military Records in a memorandum dated Octo- 
ber 9, 1969, stated : 


Further corrective action is not required to create entitlement to the pay of a 
major from 20 February 1968. The terms of the Directive were designed to pro- 
vide for such pay- 
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The usual case of this nature provides only for retroactive date of rank; 
however, in this case it was specifically intended that the promotion be effective 
for all purposes, including pay, from 20 February 1968. 


You express the view that while the intent of the Correction Board 
is clear, the payment is considered questionable for the reasons indi- 
cated by you. Since the promotion was in fact accomplished by a pro- 
motion order dated in June 1969 showing an effective date of Feb- 
ruary 20, 1968, you ask whether the latter date may be considered the 
effective date for pay purposes. 

Sections 8442 and 8447(b) of Title 10, U.S. Code, cited in Special 
Order dated June 27, 1969, as authority for the promotion made, 
provide for the temporary appointment of commissioned officers in the 
Air Force as there indicated. Under the provisions of section 8451 (a) 
of Title 10, an officer who is promoted to a temporary grade is con- 
sidered to have accepted his promotion “on the date of the order” 
announcing it, unless he expressly declines the promotion. Subsection 
(a) further provides that an officer so promoted is entitled to the pay 
and allowances of the higher grade “from that date,” unless entitled 
to them from an earlier date “under another provision of law.” 

Air Force Regulation 36-89, cited in the promotion orders here 
involved, prescribes the objectives, policies, and procedures for tem- 
porary promotion of commissioned and warrant officers on extended 
active duty through the grade of colonel. Paragraph 5 (formerly para- 
graph 6) of the current regulation provides that a promotion is effec- 
tive the date of the promotion order. Under the provisions of Rule 6, 
Table 1-2-2, Department of Defense Military Pay and Allowances 
Entitlements Manual, the effective date of increase in pay and allow- 


ances is the date of orders announcing promotion or a date shown 
in special orders confirming verbal orders. 

It has been our view that since 10 U.S.C. 1552 authorizes the Secre- 
tary of the department concerned to “correct” any military record, 
any action taken under that section, if it is to give rise to a right to 
the payment of money, must, without exception, be a change of facts 
as set out in the original record, or an addition to, or a deletion of 
some of, those facts—such change, addition, or deletion being necessary 
to establish a proper basis to support the payment. See 39 Comp. Gen. 
178 (1959) and 45 id. 538 (1966). See, also, aislip v. United States, 
152 Ct. Cl. 339 (1961). 

As shown above, the Correction Board specifically denied the officer’s 
request for promotion to the temporary grade of major. The Cor- 
rection Board, however, did correct his records to show that he was 
not considered and passed over for promotion to the temporary grade 
of major by the selection boards which convened on August 17, 1967, 
and July 8, 1968, and directed that he be considered for promotion to 
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the temporary grade of major by the next regularly scheduled selec- 
tion board convened to consider officers of his grade and length of 
service. In the event of selection for promotion by the next regularly 
scheduled board, the Correction Board further directed that the officer 
be “promoted effective the same date he would have been promoted had 
he been selected for promotion by the 17 August 1967 selection board.” 

The selection of the officer for promotion to the higher grade was 
contingent on the determination of the selection board and that board 
had the authority to either promote the officer or pass him over. Until 
the board actually selected him for promotion no date could be estab- 
lished as a date on which his pay at the higher rate commenced. 

It seems to us that the Correction Board was attempting to assert 
authority to partially control a future and contingent event by direct- 
ing a retroactive date for promotion purposes. As indicated above, 
the Board’s authority is limited to making changes in an existing 
record. Since there was no effective date for promotion purposes prior 
to the selection board action, which could be corrected or changed as 
the case may be, we do not view the Correction Board’s action in this 
respect as coming within the purview of 10 U.S.C. 1552. Also, the effec- 
tive date of the orders of June 27, 1969, for pay purposes is controlled 
by Rule 6, Table 1-2-2, of the Military Pay and Allowances Entitle- 
ments Manual, cited above. It is our view that in the absence of further 
action by the Correction Board correcting the officer’s record to show 
that he was promoted on February 20, 1968, the date shown in the pro- 
motion orders, there is no authority for payment of increased pay prior 
to June 27, 1969, the date of the orders announcing his promotion. 

Accordingly, payment is not authorized and the voucher and sup- 
porting papers will be retained here. 


[B-139703] 


Courts—Costs—Government Liability—Indigent Persons—Appro- 
priation Chargeable 


The psychiatric examination of a criminal defendant to determine his mental 
competency to understand the proceedings against him or assist in his own 
defense authorized by subsection (e) of the Criminal Justice Act of 1964, 18 
U.S.C. 3006 A(e), providing for investigative, expert, or other services necessary 
to an adequate defense to 18 U.S.C. 4244, and the subpoena of witnesses at no 
cost to the defendant authorized under Rule 17(b) of the Federal Rules of Crim- 
inal Procedure when a defendant is financially unable to pay the fees of the wit- 
ness whose presence is necessary to an adequate defense are distinct services 
for payment purposes. Services pursuant to the 1964 act are payable by the 
Administrative Office of the United States Courts and those rendered in accord- 
ance with Rule 17(b) are payable by the Department of Justice. 


Appropriations—Availability—Indigent Persons—Court Costs 


The cost of a psychiatric éxamination of an indigent criminal defendant for 
the purpose of establishing insanity at the time an offense is committed is payable 
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from the funds appropriated for the implementation of the Criminal Justice 
Act of 1964 by the Administrative Office of the United States Courts, and the 
cost of an examination to determine a defendant’s mental competency to stand 
trial for the purposes of 18 U.S.C. 4244 is an expense to be borne by the Depart- 
ment of Justice in accordance with the guidelines issued by the Judicial Con- 
ference of the United States in recognition of the distinction between the two 
purposes served by a psychiatric examination. Where an examination serves a 
dual purpose, the cost to determine competency to stand trial should be borne 
by Justice and the additional expense to determine insanity at the time of the 
offense to the Criminal Justice Act appropriation. 


Courts—Criminal Justice Act of 1964—Psychiatric Examinations 


The fee payable to a psychiatrist, appointed on an indigent defendant’s motion 
to conduct a mental examination, for testifying at the trial is payable by the 
Administrative Office of the United States Courts from appropriations made to 
implement the Criminal Justice Act of 1964, as the psychiatrist testified as an 
expert witness and not as a lay witness whose fees are prescribed by Rule 17(b) 
of the Federal Rules of Criminal Procedure. The purpose of the 1964 act is to 
assure adequate representation in the Federal courts of accused persons with 
insufficient means, and the end product of an adequate defense is not infrequently 
representation at trial, and that is so for the consulted expert as well as for 
counsel. 


Courts—Criminal Justice Act of 1964—Expense Limitation 


Where the expert services authorized by subsection (e) of the Criminal Justice 
Act of 1964 are requested by an indigent defendant's counsel, and the expenses 
incurred exceed the $300 maximum allowable under the act, the Department of 
Justice is not obligated under Rule 17(b) of the Federal Rules of Criminal 
Procedure to pay all or part of the expenses. A proper approach to the limita- 
tion imposed by the act is not to disregard the limitation but to amend subsec- 
tion (e) of the 1964 act. 


Courts—Probational Proceedings—Psychiatric Examinations 


Where a probationer charged with violation of his probation conditions moves 
for a psychiatric examination, the examination fee is payable by the Depart- 
ment of Justice when the psychiatric services involve an 18 U.S.C. 4244 proceed- 
ing to determine the defendant’s mental competency for the purpose of 
continuing the hearing for the revocation of the probation. 


Courts—Probational Proceedings—Right to Legal Representation 


In view of Mempa v. Rhay, 389 U.S. 128 (1967), involving the right to counsel 
in a probation revocation coupled with a deferred sentencing proceeding, 45 
Comp. Gen. 780 (1966), need no longer be considered controlling in connection 
with proceedings involving deferred sentencing, whether or not such proceed- 
ings are coupled with a revocation of probation, but the decision remains in 
effect insofar as simple revocation of probation proceedings are concerned. 
Whether the cost of the psychiatric examination is for payment under the 
Criminal Justice Act or under 18 U.S.C. 4244, depends on the purpose of the 
examination; that is, whether it is intended to establish the insanity of the 
defendant at the time of the offense or serves as a tool for his defense. 


To the Attorney General, August 25, 1970: 


This is in response to a request dated April 9, 1970, from the Assist- 
ant Attorney General for Administration, for our views on a number 
of questions concerning the respective financial responsibilities of the 
Administrative Office of the United States Courts and the Depart- 
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ment of Justice for psychiatric and other expert services in proceedings 
involving persons within the purview of the Criminal Justice Act of 
1964, 18 U.S.C. 3006A. 

The Criminal Justice Act of 1964, which became effective August 
20, 1965, seeks to provide adequate representation for persons without 
financial means who are accused of Federal crimes other than petty 
offenses. The act provides for the compensation of appointed counsel 
and the financing of necessary defense services other than counsel. To 
carry out the legislative program, appropriations are authorized to 
the United States Courts and payments are made under the super- 
vision of the Director of the Administrative Office of the United 
States Courts. 

The questions submitted involve the relationship of subsection (e) 
of the Criminal Justice Act of 1964, 18 U.S.C. 3006A(e), providing 
for “investigative, expert, or other services necessary to an adequate 
defense,” to 18 U.S.C. 4244, providing for psychiatric examination 
of a criminal defendant to determine his mental competency to under- 
stand the proceedings against him or to assist in his own defense, and 
to Rule 17(b) of the Federal Rules of Criminal Procedure, provid- 
ing for subpoena of witnesses at no cost to the defendant “upon an 
ex parte application of a defendant * * * showing that the defendant 
is financially unable to pay the fees of the witness and that the pres- 
ence of the witness is necessary to an adequate defense.” Section 4244 
and Rule 17(b) have generally been considered to involve the financial 
responsibility of the Department of Justice. See 39 Comp. Gen. 133 
(1959) ; B-132461, August 27, 1957. The questions, in the considera- 
tion of which we were informed of the views of the Administrative 
Office of the United States Courts and the Department of Justice, 
are Giscussed below in the order presented. 


1. Where an indigent criminal defendant has moved that a psy- 
chiatrist be appointed to examine him, either for the purpose 
of establishing insanity at the time of the offense or incom- 
petency to stand trial, or both, is the Department or the 
Administrative Office responsible for payment of the psychi- 
atrist’s examination fee ? 


The Judicial Conference of the United States has recently issued 
guidelines for the implementation of the Criminal Justice Act. The 
chapter on authorization and payment for investigative, expert, and 
other services contains the following policy statement under the head- 
ing “Psychiatrists, Psychologists, etc.”: 


Payment for services rendered by the aforementioned experts are made either 
by the Department of Justice or the Administrative Office. When the purpose 
of the examination is to determine the defendant’s mental responsibility at 
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the time of the alleged offense, said services should be paid from tunds appro- 
priated for the implementation of the Criminal Justice Act by the Administrative 
Office. When the purpose of the examination is to determine the defendant’s 
mental competency to stand trial, said expense is to be borne by the Depart- 
ment of Justice. Guidelines for the Administration of the Criminal Justice Act 
(March 1970), Chap. IIT, par. B2. 

The quoted guideline recognizes a distinction between a clearly 
defense service psychiatric examination under subsection (e) of the 
Criminal Justice Act, to determine the defendant’s mental responsi- 
bility at the time of the alleged offense, and a section 4244 psychiatric 
examination resulting in a report to the court on the defendant’s 
mental competency to stand trial. We consider this distinction to 
be valid notwithstanding that the motion for examination comes from 
the defense. For, as pointed out by Professor Oaks in a report to the 


Judicial Conference of the United States and the Department of 
Justice : 

* * * The examining psychiatrist [under section 4244) is directed to report 
to the court the results of his interviews and examinations of the defendant. 
Clearly, this is not a defense tool as much as a method for the court to deter- 
mine a defendant's competency to stand trial. The scope of the examination 
is limited to that narrow question; while findings material to a defense of in- 
sanity may be produced by the examination, that is not its major purpose. More- 
over, the fact that the psychiatrist reports to. the court rather than to defense 
counsel severely restricts the utility of the examination as a defense tool. The 
Criminal Justice Act in the Federal District Courts, Senate Committee on the 
Judiciary, 0th Cong., 2nd sess., page 216. (Committee Print.) 


Moreover, « proceeding under section 4244 is “non-adversary in char- 
acter, unless and until the psychiatric report reflects a mental condition 
which calls for a hearing and examination by the Court of the appel- 
lant’s competence.” Caster v. United States, 319 F. 2d 850, 852 (1968 
See also Stone vy. United States, 358 F. 2d 503 (1966). 

We do not consider the Criminal Justice Act to in any way affect the 
established financial responsibility of the Department of Justice for 
wu mental competency examination in a section 4244 proceeding. The 
responsibility stems from the Mental Defectives Act which promul- 
gated section 4244 and has a long line of legislative recognition ex- 
tending into the present. See B-132461, August 27, 1957; Public Law 
85-195, 67 Stat. 373; Public Law 91-153, 83 Stat. 403, 408. Also, in 
keeping with the guideline and as previously indicated, we consider 
an examination on motion of the defendant for the purpose of estab- 
lishing insanity at the time of the offense as involving the Criminal 
Justice Act and thus for payment by the Administrative Office from 
funds appropriated for the implementation of that act. 

In the event of a defense motion for a psychiatric examination for 
the dual purpose of determining competency to stand trial, a section 
4244 purpose, and insanity at the time of the offense, «a Criminal Jus- 
tice Act purpose, it would appear that as the initial determination must 
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be that of the competency of the defendant to stand trial, the basic ex- 
pense should be borne by a Department of Justice appropriation and 
any additional expense for the purpose of determining insanity at 
time of offense should be charged to the Criminal Justice Act appro- 
priation. This is understood to be in essence the existing established 
practice of resolving financial responsibility of a dual-purpose exam- 
ination situation. See Department of Justice Memo No. 355, August 26, 
1963. 

2. Where a psychiatrist appointed on an indigent defendant’s 
motion has conducted a mental examination and later testified 
at trial, is the Department or the Administrative Office respon- 
sible for the psychiatrist’s witness fee? 

The answer to the question turns on whether the fee of the expert 
witness, as opposed to the prescribed statutory fees of a lay witness, 
is for payment under the Criminal Justice Act, particularly subsec- 
tion (e) of the act, or Rule 17(b). Federal Rules of Criminal 
Procedure. 

We are of the view that the fee of a psychiatrist called to testify 
on behalf of an accused entitled to expert services under subsection (e) 
of the Criminal Justice Act is for payment pursuant to that act. The 
purpose of the act is to assure adequate representation in the Federal 
courts of accused persons with insufficient means. It defines repre- 
sentation in subsection (a) as including “counsel and investigative, 
expert, and other services necessary to an adequate defense.” Subsec- 
tion (e) states: “Counsel for a defendant who is financially unable to 
obtain investigative, expert, or other services necessary to an adequate 
defense in his case may request them in an ex parte application.” We 
do not read the phrase “investigative, expert, or other services neces- 
sary to an adequate defense” as being limited to such services “neces- 
sary to the preparation of the defense,” a suggestion advanced by the 
Administrative Office of the United States Courts. The end product of 
an adequate defense is not infrequently representation at trial, and 
that is so for the consulted expert as well as for counsel. Furthermore, 
we find the history of the act so persuasive as to warrant the conclusion 
that it preempts the payment of expert witness fees to the exclusion of 
the general provisions of Rule 17(b), notwithstanding the $300 fee 
limitation in subsection (e) of the act. It is the legislative history of 
that very limitation which makes inescapable the foregoing conclusion. 

The phrase “investigative, expert, or other services necessary to an 
adequate defense” in subsection (e) with reference te services other 
than counsel was contained in the draft of a bill proposed in the 
report of the Attorney General’s Committee on Poverty and the Ad- 
ministration of Federal Criminal Justice (Allen Committee), sub- 
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mitted February 25, 1963. Poverty and the Administration of Federal 
Criminal Justice, Washington : 1963. The committee’s commentary de- 
scribes such services as including “investigatory services, access to 
expert witnesses, transcripts of proceedings, and the like.” Page 149. 
Particularly pertinent is the statement in the body of the report : “The 
present practices make no adequate provision for psychiatric witnesses 
or other expert testimony when required by defense counsel in the 
defense of accused.” Page 32. 

The $300 fee limitation in subsection (e) of the act originated as 
a floor amendment in the House of Representatives. The amendment, 
offered by Mr. Poff, limited compensation for services other than 
counsel to $500 in the case of a felony and $300 in the case of a mis- 
demeanor. The proposed amendment invoked the following discussion : 


Mr. Porr. Mr. Chairman, as will be seen, the amendment is addressed to that 
section of the bill which concerns itself with authority to provide financing to 
the attorney appointed or assigned to employ expert or investigative services 
which might be necessary to the perfection of an adequate defense. 

Immediately above the language proposed, on the same page the committee 
saw fit to place a limitation upon the total compensation which the assigned 
or appointed counsel could obtain. In the case of a felony the maximum is to 
be $500 and in the case of a misdemeanor the maximum is to be $300. 

It seemed to me only appropriate that a similar overall limitation should be 
placed upon the investigator employed by the counsel, or upon the expert wit- 
ness employed by the counsel to examine into the factual evidence involved and 
later to testify in the case. 

This alone is what the amendment would do. 

I read the pertinent language in order to make a parenthetical explanation. 
Beginning on line 18 the language is: 

The court which authorized the services shall direct the payment of reasonable 
compensation to the person who rendered the services. 

Then follows the language of the amendment: 

“Provided, however, That such compensation shall not exceed $500 per person 
in case of a felony and $300 per person in case of a misdemeanor. 

Mr. Chairman, it is the intent of the amendment that the court which is to 
be empowered, by the first part of the sentence, to determine the amount of com- 
pensation, should take into account the amount of time consumed by the in- 
vestigator or the expert witnesses. 

To buttress that intent we find in the following sentence the language: 

A claim for compensation shall be supported by an affidavit specifying 
the time expended. 

Mr. Chairman, for the purpose of legislative history I repeat that it is the 
intent of the amendment to urge the judge who will decide what is reasonable 
compensation to apply a time yardstick similar to the time yardstick which is 
to be applied to the services of apnointed or assigned counsel. 

Mr. CanILi. Mr. Chairman, will the gentleman yield? 

Mr. Porr. I yield to the gentleman from New Jersey. 

Mr. CAHILL. The gentleman recognizes, does he not, that many experts have 
a regular per diem fee which they charge for appearances in court regardless 
of the time that they may spend in court. In other words, a qualified medical 
witness may charge $100 or $200 for a court appearance even though he may 
spend only 30 minutes in the courtroom. Is it the thought of the gentleman that 
when a doctor appears in furtherance of defense of a criminal case he should 
be paid on the basis of the actual hours spent in a courtroom, on the same basis 
as a lawyer would be paid—to wit, $15 per hour—rather than paid a per diem 
which he might ordinarily receive in a court case when the defendant had a 
paid counsel? 
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Mr. Porr. Mr. Chairman, in response to the gentleman’s question, it is my 
strong conviction, first of all, that the practicing attorney owes a responsibility 
to his community to perform some services gratis. We have heretofore asked 
him to assume the entire burden in that regard. This legislation is intended to 
make it possible to lighten his burden. At the same time may I say I think it is 
the burden of the practicing doctor to assume some of the responsibility to his 
community which a criminal trial entails. I would think that the judge in deter- 
mining what was reasonable compensation would be guided by the time yard- 
stick and the dollar yardstick which this legislation lays down for the practicing 
attorney. 

Mr. Canty. And that generalization would apply to all experts that were 
brought into the case, in addition to the medical experts? 

Mr. Porr. In addition to the witnesses, those who are employed as investigators 
who may not be called later as witnesses. 

See also 110 Cong. Rec. 447. The committee of conference in reporting 
on the House amendment stated : 

The Senate version of the bill placed no limit on fees payable for services other 
than counsel; as amended in the House, the bill would limit the fees payable for 
such services to $500 per person in felony cases and $300 per person in mis- 
demeanor cases. The House approach has been accepted. However, because the 
conferees find no reason to differentiate between the fees payable in a felony 
case and a misdemeanor case, they recommend a uniform maximum fee, and 
recommend that the lower of the figures suggested by the House be made appli- 
cable. It is therefore provided that, exclusive of reimbursement, the fee payable 
to each person who renders services other than counsel in a case, or to an 


organization for each service of an employee, shall not exceed $300. H. Rept. No. 
1709, 88th Cong., 2d sess., pp. 6-7. 


In view of the foregoing, our answer to the question is that the 
Administrative Office of the United States Courts is responsible for the 
psychiatrist’s witness fee. 

3. Where expert services of the type contemplated by the Criminal 
Justice Act are requested by an indigent’s counsel, but the ex- 
penses incurred exceed the maximum allowable under the act, 
isthe Department obligated under Rule 17(b) to pay all or part 
of the expenses ? 

As may be gathered from our response to question 2, particularly 
with regard to the legislative history of the maximum limitation of 
subsection (e) of the act, we are of the opinion this question requires a 
negative answer. We are not unmindful that subsequent to the effective 
date of the Criminal Justice Act expert witnesses have been supoenaed 
under Rule 17(b), but we see little, if any, justification for ignoring the 
limitation on the fee of an expert set forth in subsection (e) of the 
act. It would appear that the proper approach to difficulties the limita- 
tion may occasionally cause is to amend the subsection. A bill which 
would permit payment in excess of the limitation when warranted has 
passed the Senate May 1, 1970, and is currently before the House. 
S. 1461, 91st Cong., 2d sess. See also H.R. 9687, 91st Cong., 1st sess. 

4. Where a probationer charged with violation of his probation 
conditions moves for a psychiatric examination, who is respon- 
sible for paymént of the examination fee? 
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Illustrative of the situation giving rise to the question is the case 
of United States v. Dennis C. Posey, USDC Dist. of Nev., Docket No. 
LV-1199. The defendant was sentenced to a 5-year term of probation 
on September 20, 1965. At a hearing held December 17, 1969, on a 
petition for revocation of probation, the defendant’s appointed counsel 
moved for an examination of his client by a qualified psychiatrist. The 
court granted the motion and in doing so ordered the designated 
psychiatrist to “report to this court in writing within 30 days hereof 
the findings as to whether the defendant is presently mentally in- 
competent so as to be unable to understand the proceedings currently 
pending against him, or so as to be unable to assist his counsel.” The 
court further ordered the United States attorney to furnish the ap- 
pointed psychiatrist with such information as he has available “con- 
cerning the defendant’s medical and psychiatric background and the 
nature of the charges pending against him.” Aside from the question 
of whether probation revocation hearings are within the coverage of 
the Criminal Justice Act, a question which was raised in the present 
context but will be separately discussed, it appears that the psychiatric 
services with which the question under consideration is concerned 
necessarily involve a section 4244 proceedings to determine whether 
the hearing for revocation of probation should go on. A section 4244 
proceedings may occur “after arrest and prior to the imposition of 
sentence or prior to the expiration of any period of probation * * *.” 

Accordingly, and in view of our answer to the first question, we are 
of the opinion that the Department of Justice is responsible for the 
payment of the examination fee where the purpose of the examination 
is the same as in the Posey case. See B-132461, August 27, 1957. 

The memoranda of the Administrative Office of the United States 
Courts and the Department of Justice discuss in connection with the 
last question the impact of Mempa v. Rhay, 389 U.S. 128 (1967), in- 
volving the right to counsel in a probation revocation coupled with a 
deferred sentencing proceeding, upon our decision 45 Comp. Gen. 780 
(1966) , wherein we held: 

In light of the inherent differences between revocation of probation proceedings 
and the criminal trials from which they follow it is our opinion, in the absence 
of any positive indication of congressional intent in the matter, that the Criminal 
Justice Act of 1964 which is directed toward the constitutional right to legal 


representation for defendants in criminal cases may not properly be construed 
as being applicable in the probation revocation situation. 


The Assistant Attorney General for Administration states that a 
recent decision of the District Court of Delaware (U/nited States v. 
Gast, 297 F. Supp. 620 (1969) ) holds that the Supreme Court’s deci- 
sion in Mempa “effectively overruled” our 1966 decision (45 Comp. 
Gen. 780). 
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Our 1966 decision covered both simple probation revocation pro- 
ceedings and probation revocation coupled with deferred sentencing 
proceedings. We indicated in that decision that we could see little dif- 
ference between the two proceedings, and that we considered neither 
type proceeding a criminal proceeding. However, it appears from the 
Mempa case that a simple probation revocation proceeding can be 
distinguished from any proceeding which also includes deferred sen- 
tencing. The Supreme Court appears to consider a deferred sentencing 
as part of the original criminal proceeding and, hence, that the person 
involved is entitled to counsel at such a proceeding, whether or not it is 
coupled with a revocation of probation. 

The Gast case involved a revocation of probation coupled with a 
deferred sentencing. Thus, the Gast case was governed by the holding 
of the Supreme Court in the 1/empa case. However, in the Gast case the 
the court quoted the following language by the Supreme Court in the 
Mempa case : 


** * 9 lawyer must be afforded at this proceeding whether it be labeled a revo- 
cation of probation or a deferred sentencing. * * * [Italic supplied.] 


On the basis of this language the court, in effect, implied Mempa might 
be applicable to a simple revocation proceeding. 
The paragraph in which the last-quoted language appears reads, 


in full, as follows: 


In sum, we do not question the authority of the State of Washington to provide 
for a deferred sentencing procedure coupled with its probation provisions. Indeed, 
it appears to be an enlightened step forward. All we decide here is that 
a lawyer must be afforded at this proceeding whether it be labeled a revocation of 
probation or a deferred sentencing. We assume that counsel appointed for the 
purpose of the trial or guilty plea would not be unduly burdened by being re- 
quested to follow through at the deferred sentencing stage of the proceeding. 
[Italic supplied. ] 

It is clear from the quoted paragraph that the reference to “this 
proceeding” is directed at a proceeding involving deferred sentencing 
coupled with revocation of probation. The Supreme Court held that at 
such a proceeding counsel must be furnished whether the proceeding be 
labeled a revocation of probation or a deferred sentencing. Thus the 
Mempa case did not involve a simple revocation of probation hearing, 
l.e., a case where the individual involved had been sentenced, then 
placed on probation, and was subsequently charged with violation of 
probation. Further, in Holder v. United States, 285 F. Supp. 380 
(1968)—involving a simple revocation of probation proceeding—the 
court stated : 

The Petitioner contends that Mempa vy. Rhay, 389 U.S. 128, 88 S. Ct. 254, 19 
L.Ed. 2d 336 (1967), is controlling. The Mempa case is clearly distinguishable. 
Mempa, an indigent, was not provided counsel at a Washington State revocation 
of probation hearing. The Supreme Court held that he was entitled to counsel as 


a matter of right. The Court reasoned that the Petitioner was involved in a 
Gideon type criminal proceeding where substantial rights of the “criminal ac- 
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cused” could be affected. The Washington Statute provided for “deferred sen- 
tencing”. Mempa was entitled undcr Washington law to withdraw his plea of 
guilty at anytime prior to sentencing. Thus, an attorney might have been beneficial 
at this deferred sentencing process. In contrast, the Petitioner under the Federal 
Probation Act had already been sentenced and could not have withdrawn his plea 
of guilty at the revocation hearing. 

The second legal right Mempa may have lost without counsel was the right to 
cppcal from a plea of guilty, which can only be taken in Washington after 
sentence is imposed following revocation of probation. Again this is not a right 
our Petitioner is entitled to in a Federal revocation hearing. [Italic supplied. ] 


The court then held that in a simple revocation of probation pro- 
ceeding (i.e., one not involving deferred sentencing) a person is not 
entitled to court appointment of counsel as a matter of right. See also 
to the same effect Splawn v. Fitzharris, 297 F. Supp. 44 (1969), which 
cites the Holder case. 

While the J/empa case does, no doubt, undermine the basis of our 
decision in 45 Comp. Gen. 780 (1966), insofar as probation proceedings 
coupled with deferred sentencing are concerned, we still consider our 
1966 decision controlling insofar as simple revocation of probation 
proceedings are concerned, i.e., revocation of probation proceedings not 
coupled with deferred sentencing. (As you no doubt are aware, there 
are currently pending two bills (S. 1461 and H.R. 9687) to extend 
the Criminal Justice Act to defendants charged with a violation of 
probation.) However, in view of the Supreme Court’s decision in the 
Mempa case, our decision of 1966 (45 Comp. Gen. 780) need no longer 


be considered controlling in connection with proceedings involving 
deferred sentencing, whether or not such proceedings are coupled with 
a revocation of probation. Of course, whether the cost of a psychiatric 
examination in such a proceeding is for payment under the Criminal 
Justice Act or under 18 U.S.C. 4244, depends on the purpose of such 
examination. See our answer to the first question. 


[B-170074] 


Contracts—Specifications—Restrictive—Particular Make—De- 
scription Availability 


The low bidder under a total small business set-aside for a brand name or equal 
product who submitted descriptive data of the “or equal” item after bid open- 
ing—data not publicly available prior to bid opening—was properly rejected as 
being nonresponsive on the basis that the descriptive data could have been 
specially prepared after bid opening for the procurement, thus giving the bidder 
control over the responsiveness of his bid after bid opening—a situation readily 
distinguishable from the acceptable one of permitting a bidder to furnish, after 
bids are opened, descriptive material in existence and publicly available prior 
to the opening of bids. 


Contracts—Specifications—Restrictive—Particular Make—De- 
scription Availability 
Since the “Brand Name or Equal” clause permits a purchasing activity to con- 


sider other information reasonably available to it in determining whether an 
“or equal” product is equal to the brand name item, and nothing in the clause 
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precludes a bidder from making descriptive data in existence prior to bid 
opening—such as a published catalog—available to the procuring activity after 
bid opening—use of preexisting data to secure details of the product offered 
by a bidder obliged to furnish the model indicated in his bid does not create 
the objectionable situation where a bidder could make a nonresponsive bid 
responsive after bid opening. However, the procuring agency has no obligation 
to go to the bidder after bid opening, or to make any unreasonable effort to 
obtain descriptive data. Contrary dictum in B-158601, May 2, 1966, and other 
similar cases, is not the rule. 


To J. W. Burress, Incorporated, August 25, 1970: 

This is in reference to the letter of June 15, 1970, on behalf of 
Henderson Engineering Company, Incorporated (Henderson), which 
is protesting against the rejection of its bid on invitation for bids No. 
N00189-70-B-0139, issued on April 17, 1970, by the Naval Supply 


Center (NSC), Purchase Department, Norfolk, Virginia. The pro- 
curement was a total small business set-aside. 


Item No. 1 under section E on page 6 of the invitation was de- 
seribed as follows: 


Air Dryer, heaterless type, Model HPS-60 as manufactured by Kahn & Co., 
Inc. Hartford, Connecticut, or equal 


The quantity specified was two each of the units. ; 
Section F on page 6 of the invitation sets forth the salient character- 


istics of item No. 1. Also under this section bidders were required to 


insert the manufacturer’s name, brand, and model number of the item 
which the bidder was offering. On the bottom of page 6 bidders were 
warned to comply fully with the provisions set forth in Armed Serv- 


ices Procurement Regulation (ASPR), clause 1-1206.3(b), entitled 
“Brand Name or Equal,” shown under section C of the invitation. 


Paragraph (c)(1) of the “Brand Name or Equal” clause under 
section C on page 4 of the invitation provided as follows: 


(c) (1) If the bidder proposes to furnish an “equal” product, the brand name, 
if any, of the prvduct to be furnished shall be inserted in the space provided in 
the Invitation for Bids, or such product shall be otherwise clearly identified in 
the bid. The evaluation of bids and the determination as to equality of the 
product offered shall be the responsibility of the Government and will be based 
on information furnished by the bidder or identified in his bid, as well as other 
information reasonably available to the purchasing activity. CAUTION TO 
BIDDERS. The purchasing activity is not responsible for locating or securing 
any information which is not identified in the bid and reasonably available to 
the purchasing activity. Accordingly, to insure that sufficient information is 
available, the bidder must furnish as a part of his bid all descriptive material 
(such as cuts, illustrations, drawings, or other information) necessary for 
the purchasing activity to (i) determine whether the product offered meets 
the requirements of the Invitation for Bids and (ii) establish exactly what 
the bidder proposes to furnish and what the Government would be binding 
itself to purchase by making an award. The information furnished may include 
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specific references to information previously furnished or to information other- 
wise available to the purchasing activity. 


Bids were opened on May 7, 1970, and the bid from Henderson 
was low at $7,880. The bid from Kahn and Company, Incorporated, 
was second low at $9,390. 

Henderson’s bid indicated that it was offering “Sahara” model 
“HL-12-3500” manufactured by “Henderson Eng. Co.” The report 


from the contracting officer states that Henderson’s bid was not accom- 
panied by any descriptive data or information. In this connection, 
the contracting officer has forwarded a copy of Henderson’s bid, which 


we are advised is the exact bid submitted by that concern. 


In accordance with the “Brand Name or Equal” provision, quoted 


above, the contracting officer attempted to ascertain if information 
regarding the equipment offered was reasonably available. The effort 
to ascertain this information included a check of the NSC Technical 


Department’s library of published commercial brochures, which we 


° ‘ ‘ ; ’ 
are advised produced negative results and an inquiry to NSC’s Small 
Business Specialist (SBS). 

A memorandum prepared by the SBS dated June 19, 1970, indicates 
that descriptive data on the equipment offered in.Henderson’s bid was 


received by the SBS on May 12, 1970, which was after bid opening, and 


that the SBS forwarded this information to the contracting officer. 


This descriptive information was submitted under Henderson’s letter- 


head and apparently was prepared by Henderson after opening 
specifically for this procurement. 


The contracting officer rejected Henderson’s bid as nonresponsive 


since the bid offered an “equal” product in lieu of the brand name 
product and the bidder failed to furnish descriptive material with the 
bid. 

It was determined that the data furnished by Henderson after open- 
ing could not be considered, and the contracting officer has advised that 
without descriptive data it could not be established whether the product 
Henderson was offering was equal to the brand name product. Award 
was made to Kahn and Company,, Incorporated, on June 3, 1970. 

The “Brand Name or Equal” clause permits the purchasing activity 
to consider “other information reasonably available” to it in determin- 
ing whether an “or equal” product is equal to the brand name item. 
There is nothing in the “Brand Name or Equal” clause which would 
preclude a bidder from making descriptive data which was in existence 
prior to bid opening, such as a published catalog, “available” to the 
procuring activity after bid opening. The bidder already is obligated 
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to furnish the model indicated in his bid and the pre-existing descrip- 
tive material merely gives the details of the product offered ; therefore, 
this is not a situation where a bidder is permitted to make a nonrespon- 
sive bid responsive after bid opening. If the catalog is one which is 
publicly available prior to bid opening, the bidder merely becomes an 
instrument for furnishing the pre-existing data to the procuring ac- 
tivity, and it does not seem material to us whether the descriptive 
material is furnished to the procuring activity by the bidder or is 
otherwise obtained by the procuring activity. This, however, is not 
meant to indicate that the procuring activity has any obligation to go 
to the bidder after opening to obtain descriptive data on an “or equal” 
product or to expend other unreasonable efforts to obtain the data. To 
the extent that the dictum in B-158601, May 2, 1966, and the dictum in 
other similar cases is inconsistent with this view, such dictum should 
not be considered as the rule regarding whether the procuring activity 
may consider descriptive information on an “or equal” product fur- 
nished by a bidder after opening. 

In the instant case we must agree with the procuring activity’s 
decision that Henderson’s descriptive data furnished by this bidder 
after opening should not be considered. In this regard it was not shown 
to the procuring activity that the descriptive material furnished by 
Henderson after opening was descriptive data which was publicly 
available prior to bid opening, and there is nothing to show that the 
descriptive material furnished by Henderson after opening was not 
specially prepared by this bidder after opening for this specific pro- 
curement. This situation is readily distinguishable from the one where 
a bidder furnishes descriptive material which was in existence and 
publicly available prior to bid opening. If a bidder were permitted to 
furnish other than pre-existing publicly available descriptive data, 
the bidder would have control over the responsiveness of his bid after 
bid opening. In view of the fact that without the descriptive data fur- 
nished by Henderson after opening it could not be determined whether 
Henderson’s offer was equal to the brand name item, we find no basis 
to question the rejection of Henderson’s bid. 

For these reasons Henderson’s protest is denied. 


[B-170448] 


Bids—Delivery Provisions—Packaging and Packing Require- 
ments—Deviation Acceptability 
A low alternate bid offering to use polyethylene bags with Kraft paper overwrap 


in lieu of cartons to ship fuel-resistant baffle material satisfying the packaging 
and packing requirements set forth in the applicable military specifications and in- 
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cluded in the invitation for bids, neither of which spelled out the type of material 
or construction of the container, was a responsive bid, acceptance of which was 
proper. The invitation for bids did not require use of fiberboard cartons and the 
military specifications require only that materials be packed in a manner to insure 
acceptance by a common carrier and provide protection against damage during 
shipment. Furthermore, the overwrapped polyethylene bags constitute “con- 
tainers” within the meaning of the “Glossary of Packaging Terms” and para- 
graph 1—1204 of the Armed Services Procurement Regulation. 


To the Firestone Tire and Rubber Company, August 25, 1970: 


We refer to your protest by telegram dated April 3, 1970, as supple- 
mented by subsequent communications, addressed to the Defense 
General Supply Center (DGSC), Defense Supply Agency (DSA), 
Richmond, Virginia, against the award of a contract to The Goodyear 
Tire and Rubber Company (Goodyear) under invitation for bids 
(IFB) DSA-400-70-B-5277, issued February 4, 1970. 

The procurement item is fuel-resistant baffle material for use in air- 
craft fuel tanks to suppress explosions. The material is to be furnished 
in accordance with Military Specification MIL—B-83054 (USAF), 
June 26, 1968. Scott Paper Company (Scott), whose plant is located at 
Fort Wayne, Indiana, is the only manufacturer of the material. 

The procurement requirements were set forth in four items. On Items 
1 through 3, which involved a total quantity of 416 units, bids were 
requested f.o.b. destination for shipment to Warner Robins Air Force 
Base, Robins, Georgia, on or before June 9, 1970. On Item 4, which cov- 
ered a quantity of 5,000 units, an f.o.b. origin price was requested with 
delivery to be made in five monthly shipments in specified increments 
over the period August 17 through December 31, 1970. 

For the purpose of evaluation of Item 4, Atlanta, Georgia, was speci- 
fied as the tentative destination, and bidders were advised that only 
land transportation would be used. The estimated shipping data for 
such purpose was set forth on page 12 of the bid schedule as follows: 
ESTIMATED SHIPPING DATA (1968 DEC) 


For computing unit transportation costs, each bid (or proposal) will be eval- 
uated by adding to the bid (or proposal) price all government transportation 
costs to the said destination(s) based on the estimated shipping data shown below. 


DATA PER SHIPPING CONTAINER 


' No. & Name 
Max. Gross of Bid Max. Size 
Bid Wt. per Unit per Type of (inches) per Shipping 
Item No. Shpg. Ctnr. Shpg. Ctnr. Shpg. Ctnr. Shpg. Ctnr. Character 


4 250 Ibs. 4 SH Fiberboard L84’’xW Sheets in 
Carton 44''xH Cartons 
36’’ 
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A provision on page 16 of the bid schedule stated, with respect to 
preparation for delivery, “Item(s) shall be preserved, packaged and 
packed level C/C in accordance with the specification cited in the item 
description.” In this connection, Military Specification MIL—B-83054 
provides as follows: 

5. PREPARATION FOR DELIVERY 

5.1 Preservation and packaging. Preservation and packaging shall be Level A 

or C as specified (see 6.2). 
* * 

5.1.2 Level C. Preservation and packaging shall be sufficient to afford adequate 

protection against deterioration and physical damage during shipment from the 

supply source to the first receiving activity for immediate use, or for controlled 

humidity storage. This level may conform to the suppliers commercial practice 

when such meets the requirements of this level. 

5.2 Packing. Packing shall be Level A, B, or C as specified (see 6.2). 


5.2.3 Level C. Buns shall be packed in containers in a manner to insure accept- 
ance by common carrier and will afford protection against physical and mechani- 
cal damage during shipment from the supply source to the first receiving activity 
for immediate use. Shipping containers shall comply with Uniform Freight 
Classification Rules and Regulations or other carrier regulations as applicable to 
the mode of transportation. 

* * 
6. NOTES 

* a * * * - 
6.2 Ordering data. Procurement documents shall specify the following : 

* o > + . * 

d. Levels of packaging and packing required (see section 5). 

On March 6, 1970, the four bids received by DGSC were opened as 
scheduled. Goodyear’s bid quoted a unit price of $75.38 for Items 1 
through 3 and a unit price of $73.26 for Item 4 with a reduction of 
$.70 per unit for waiver of first article approval tests (i.e., $74.68 for 
Items 1 through 3 and $72.56 for Item 4). In addition, Goodyear 
offered a further reduction of $.96 per unit (i.e., $73.72 for Items 1 
through 3 and $71.60 for Item 4) in line with the following notation 
entered on page 12 of its bid: 

Page 16 of schedule under “Preparation For Delivery” calls out Preservation 
Packaging and Packing to be Level C/C IAW Spec Mil—B-83054 which we inter- 
pret to mean Standard Commercial Domestic Pack. 

This item is normally packed in Polyethylene Bags, each bag having its own 
marking identification. Three (3) sheets are then overwrapped with Kraft 
wrapping to protect during shipment with marking as required by Paragraph 
5.3 of Spec Mil-B—83054. 

Prices quoted are based on supplying three (3) sheets per domestic shipping 
carton, however, if we are permitted to ship Standard Commercial Domestic 
Pack as indicated above which omits the shipping carton a reduction of $.96 
per sheet will apply. 

All of Goodyear’s prices were net. 

Your bid, offering a discount of 2 percent 20 days, quoted a unit 

price of $76 on Items 1 through 3 ($74.48 after discount) and a 


* * + * * 
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unit price of $73.58 on Item 4 ($72.11 after discount). On page 8 of 
your bid you indicated that you had supplied the same procurement 
item to DGSC under contract DSA-400-70-C-3542, dated January 21, 
1970; however, you offered no decrease in unit price for waiver by 
the Government of first article approval tests. 

With waiver of first article approval tests and with acceptance by 
DGSC of polyethylene bags with Kraft overwrapping as compliance 
with the Level C packaging and packing requirements, Goodyear’s bid 
was evaluated as lowest. Accordingly, all four items were awarded 
to Goodyear under contract DSA-400-70-C-4364, dated March 18, 
1970, and the delivery schedule was reduced in keeping with the waiver 
of first article approval tests provisions. 

In your telegram dated April 3 to DGSC, you protested that you 
were the low responsive bidder and that the award to Goodyear was 
not proper since the alternate bid on which the award was based did 
not offer the container required by the military specification and was 
therefore nonresponsive. 

The contracting officer denied your protest in a letter dated April 9, 
1970. The letter directed your attention to the language of paragraph 
5.2.3 of Military Specification MIL-B-83054 providing for Level C 
packing and requiring that shipping containers comply with Uniform 
Freight Classification (UFC) Rules and Regulations or other carrier 
regulations as applicable to the mode of transportation. The letter 
also pointed out that in neither the military specification nor the IFB 
was the type of material or construction of “containers” spelled out. 
Further, the contracting officer stated that Item 77797 UFC, which 
relates to transportation of cellular plastics in sheets and various other 
shapes, permits shipment of the procurement item “in packages” for 
less than carload (LCL) and loose for carload (CL) and cited Rule 5, 
section 1(c) UFC for the provision that articles “in packages” will be 
accepted for transportation in any container other than trunks or in 
any shipping form other than in bulk, loose, in tank cars or on skids 
other than lift truck skids, providing such container or form of ship- 
ment will render the transportation of the freight reasonably safe 
and practicable. 

By letter dated May 11, you appealed the decision of the con- 
tracting officer on the basis that data in the IFB indicated, or at 
least implied, the intention of the procurement agency that cartons 
be used for packaging. In this connection, you stated that it has 
been standard practice to ship the procurement item to the Government 
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in cartons as is presently done under your existing contract (DSA- 
400-70-C-3542), under which you claim a suggestion by you that the 
overwrap method be permitted was rejected by DGSC. You further 
stated that if the Government had intended to permit use in this pro- 
curement of an overwrap or wrapper, the term “cartons” would not 
have been used in the shipping data on page 12 of the IFB. Therefore, 
you claim, the use of the term “cartons” in the shipping data sub- 
stantiates your position as to the Government’s intent to procure the 
material in cartons. 

With specific reference to the UFC, you asserted that shipment of 
the material “in packages” is permitted under the UFC only if contract 
specifications do not specify otherwise. In this case, you claimed, the 
contract specification definitely calls for containers and cartons, both 
of which are fully covered in the UFC in addition to wrappers and 
are distinguished therefrom. 

Finally, you argued that since the term “overwrap” is defined in 
Webster’s Dictionary as a flexible printed or transparent wrapper ap- 
plied over a container, the overwrap proposed by Goodyear does not 
qualify as a container and therefore renders nonresponsive the bid 
offering such overwrap as the exterior container. You accordingly 
requested that the award to Goodyear be canceled. 

In a letter dated June 11, the contracting officer affirmed the prior 
decision denying your protest. With respect to the use of the term 
“cartons” in the shipping data set forth on page 12 of the IFB, the 
contracting officer informed you that the Estimated Shipping Data 
Clause did not impose a requirement that cartons be used but merely 
informed bidders of the data to be used in the evaluation of f.0.b. origin 
bids. As to the specification requirements, the contracting officer 
directed your attention to the fact that the military specification refers 
only to containers, not cartons. Accordingly, the contracting officer 
maintained, the use of polyethylene bags with Kraft paper overwrap 
was not prohibited i in this procurement. 

Concerning your statement that DGSC had refused you permission 
to use overwrapped polyethylene bags in lieu of cartons under your 
contract DSA-400-70-C-3542, the contracting officer enclosed for your 
information a copy of a wire in which DGSC informed you that the 
use of polyethylene bags with Kraft paper overwrap would be accept- 
able as to the quantity of baffle material for which the delivery require- 
ment was urgent; that since your contract required Level A/B packing 
(cartons), the authorization bythe Government for the use of the over- 
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wrapped polyethylene bags constituted a change under your contract; 
and that any savings resulting from such change should enure to the 
Government’s benefit. The letter observed, however, that prior to ship- 
ping the quantity for which the authorization to use overwrapped 
polyethylene bags had been issued, you were able to obtain the cartons 
necessary for Level A/B packing and therefore did not use such bags. 

In requesting that DGSC refer the matter to our Office for consider- 
ation, you made no rebuttal to the contracting officer’s statements con- 
cerning the Level C packing and packaging requirements nor did you 
offer any additional arguments to support your protest. You urged, 
however, that there is sufficient time available for cancellation of the 
major portion of Goodyear’s contract and for award to you as the low 
responsive bidder. 

In its report to this Office, DGSC adheres to its position that the 
IFB did not require the use of fiberboard cartons. In this regard, the 
contracting officer contends that paragraph 5.2.3 of the military speci- 
fication requires only that the material be packed in a manner insur- 
ing acceptance by a common carrier and protection against damage 
during shipment. Further, the contracting officer states, the quantities 
of material covered by Items 1, 2, and 3 were accepted by the carrier 
without exception in the overwrapped polyethylene bags used by Good- 
year, and no complaints have been received from the consignees. 


In further support of the premise that the overwrapped polyethy- 
lene bags used by Goodyear constitute containers, the contracting 
officer cites from “Glossary of Packaging Terms” (published by Pack- 
aging Institute, Inc., copyright 1955) the following definitions: 


container—A non-specific term for a receptacle capable of closure. (See SHIP- 
PING CONTAINER; CONSUMER PACKAGE;; other specific container classes: 
BOX; DRUM; BARREL; PAIL; CAN; BAG; CARTON; REEL; SPOOL; 
COLLAPSIBLE TUBE; BOTTLE; JAR; GAS CYLINDER; etc.) [Italic 
supplied. ] 

package—(1) One unit of a product, uniformly processed, wrapped or sealed in 
a sheath or container. (See PACKAGE, UNIT.) (2) A quantity of items boxed 
or wrapped for storage or shipment. (3) A container in which a product is packed. 
(4) (verb) To make up into a package. (See PACKAGING.) (5) A unit of 112 
sheets of tinplate of any size or gauge. 


The file made available to our Office by DSA includes a letter dated 
July 10, 1970, from Goodyear stating that the information set forth 
in the notation on page 12 of Goodyear’s bid had been verified by Good- 
year with its supplier, Scott Paper Company, before preparation of 
the bid. Further, Goodyear enclosed with its letter a copy of a price 
schedule from Scott, which describes the packaging of the item as 
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“Polyethylene bags with paper overwrap. Corrugated overwrap or 
boxes for LTL shipments * * * additional.” 

In addition to the definitions cited by the contracting officer, the 
“Glossary of Packaging Terms” includes the following pertinent 
definitions: 
bag—A preformed container made of flexible materiai, generally enclosed on all 
sides except one which forms an opening that may or may not be sealed after 
filling. May be made of any flexible material, or multiple plies of flexible mate- 
rials, or a combination of two or more materials, such as paper, metal foil, cellu- 
lose and plastic films, textiles, ete., any of which may be coated, laminated or 
treated in other ways to provide the property required for the packaging, storing 


and distribution of a product. Also, sack. Although often used as a synonym for 
bag, the term sack generally refers to the heavier duty or shipping bags. 


container, flexible—A package or container made of flexible or easily yielding 
materials that, when filled and closed, can be readily changed in shape, or bent 
manually, without the aid of tools. Term normally applies to containers made 
of materials of less than 0.010 inch total thickness, such as paper, plastic films, 
foils, etc., or combinations thereof. 


Armed Services Procurement Regulation (ASPR) 1-1204(a) pro- 
vides that all Department of Defense (DOD) supplies, materials, and 
equipment shall be afforded the degree of preservation, packaging, and 
packing required to prevent deterioration and damage due. to the haz- 
ards to which they must be subjected during shipment, handling, and 
storage. ASPR 1-1204(b) provides that requirements for preservation, 
packaging, and packing shall be stated in terms of DOD levels, such as 
Level A, Level B, etc., and that when a commodity specification is used 
for procurement, the required levels of preservation, packaging, and 
packing contained in such specification shall also be stated in the pro- 
curement document. 

Defense Supply Agency Regulation (DSAR) 4145.7, relating to 
preservation, packing, and marking of items of supply, describes the 
DOD packing and packaging levels, the requirements of which are 
more stringent for Levels A and B than for Level C. Paragraph 8 (a) 
of the regulation leaves the selection of the level of protection to the 
item managers. Paragraph 10 provides that where standards, specifi- 
cations, purchase descriptions, packaging data sheets/cards, and other 
authorized instructions contain options for the selection of methods, 
materials, or procedures for specific levels of protection, and choice is 
the prerogative of the Defense element concerned, the operation which 
provides adequate protection at the lowest cost will be selected. 
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Paragraph 6.c., DSAR 4145.7, defines Level C packaging and pack- 
ing as follows: 


c. Level C. The degree required for protection under known favorable condi- 
tions during shipment, handling and limited tenure of storage. Preservation- 
packaging and packing designated Level C shall be designed to protect items 
against physical and environmental damage during known favorable conditions 
of shipment, handling and storage. In general, the following criteria will deter- 
mine the requirements of level C. 


(1) Limited handling during transportation and intransit storage. 


(2) Limited shock, vibration and static loading during the transportation 
cycle. 


(3) Controlled warehouse environment for temporary periods. 

(4) Effects of environmental exposure during shipment and intransit delays. 

(5) Stacking and supporting superimposed loads during shipment and tem- 
porary storage. 

(6) Item characteristics require no special or peculiar preservation-packag- 
ing and/or packing provisions. 


The requirements set forth in Military Specification MIL—B-83054 
for Level C packaging and packing of the baffle material are (1) pack- 
ing in containers in a manner to insure acceptance by a common 
carrier; (2) provision of adequate protection against physical and 
mechanical damage during shipment; and (3) compliance of the ship- 
ping containers with UFC rules and regulations or other carrier regu- 
lations as applicable to the mode of transportation. Such requirements, 
in our view, accord with the criteria prescribed by paragraph 6.c., 
DSAR 4145.7. Accordingly, and since Level C was the choice of the 
procuring agency, acting pursuant to paragraph 10, DSAR 4145.7, 
and the level was stated in the IFB, as required by ASPR 1-1204(b), 
bidders were required to meet only the Level C requirements for both 
packaging and packing. 

Turning now to the type of container required by the Level C pro- 
visions in the military specification, we see nothing in the language 
thereof which could be construed as either requiring cartons or ex- 
cluding overwrapped polethylene bags. Conversely, under paragraph 
5.2.3 of the military specification the shipping containers were required 
to comply either with the UFC rules and regulations or with other 
applicable carrier regulations. In this connection, as the contracting 
officer has pointed out, Item 77797 of the UFC calls for shipment of 
the baffle material “in packages,” and section 1(c) of Rule 5 of the UFC 
specifically provides for acceptance of materials authorized to be ship- 
ped “in packages” in “any container other than trunks.” In addition, 
the excerpts of definitions quoted above from the “Glossary of Packag- 
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ing Terms” clearly indicate that bags are considered by the packaging 
industry to be containers of flexible material. In light of such factors, 
we are unable to concur with your position that cartons are the con- 
tainers required by the specifications. 

With respect to your charge that the use of the word “carton” 
in the estimated shipping data set forth on page 12 of the IFB evi- 
denced the intent of DGSC to procure the baffle material packed in 
‘artons, we note that the language of the provisions above the esti- 
mated shipping data, which related only to Item 4, leaves no doubt 
that the data were stated solely for the purpose of placing bidders 
on notice as to the transportation costs to be added by the Government 
for evaluation purposes to the f.o.b. origin bid prices of Item 4. 
Accordingly, we concur with the position of DGSC that such provi- 
sions may not be construed as imposing a requirement for the use of 
cartons for the packaging and packing of the quantities covered by 
any of the four procurement items. 

In line with the foregoing, it is our view that the overwrapped 
polyethylene bags offered by Goodyear in its alternate bid, which 
bags had been used by Scott, the supplier of the baffle material, for 
commercial shipment of the material prior to the procurement in 
question, satisfy the Level C packaging and packing requirements 
set forth in the military specification and included in the IFB. We 
therefore concur with the determination of DGSC that Goodyear’s 
alternate bid was responsive to such requirement. 

For the reasons stated, we find no legal basis to justify cancella- 
tion of Goodyear’s contract and making of an award to you for Item 4. 
Your protest is therefore denied. 


[B-170470] 
Pay—HMissing, Interned, Etc., Persons—Pay Increases 


The widow and designated beneficiary of an Air Force captain held to be in a 
missing in action status from March 28, 1969, until that status was terminated 
on March 19, 1970, on the basis of evidence establishing his death, may be paid 
the increase in basic pay provided by the Federal Employees Salary Act of 1970, 
and implemented by Executive Order No. 11525, for the period January 1, 1970, 
the retroactive effective date of the act, through March 19, 1970, absent a contrary 
determination under 37 U.S.C. 556(c) by the Secretary of the Air Force. While 
the Department of Defense Memorandum implementing the Executive order per- 
mits a retroactive increase in pay for any active service performed in the case 
of a person “who died” after December 31, 1969, but before April 15, 1970, such 
authority together with section 5 of the salary act on which it is based is con- 
sidered to have reference to a termination of pay because of death. 
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To Major N. C. Alcock, Department of the Air Force, August 28, 
1970: 


Further reference is made to your letter dated June 30, 1970, which 
was forwarded here by letter dated July 24, 1970, from Headquarters 
United States Air Force, requesting an advance decision as to the 
propriety of payment of a voucher in the amount of $200.66 in favor 
of Mrs. Phyllis A. Belcher, widow and designated beneficiary of 
Major Robert A. Belcher, deceased, covering difference in basic pay 
for the period January 1, 1970, through March 19, 1970, pursuant to 
Executive Order No. 11525, dated April 15, 1970. Your submission has 
been assigned Air Force Request No. DO-AF-1089 by the Department 
of Defense Military Pay and Allowance Committee. 

Copy of DD Form 1300, Report of Casualty, forwarded with your 
letter discloses that Major Belcher was held to have been in a missing 
in action status from March 28, 1969, until that status was terminated 
on March 19, 1970, the date on which evidence was received in the 
Department of the Air Force which was considered sufficient to 
conclusively establish his death. You say that your research has not 
revealed any decisions covering payment of the increased rate of basic 
pay pursuant to the Federal Employees Salary Act of 1970, approved 
April 15, 1970, Public Law 91-231, 84 Stat. 195, 5 U.S.C. 5332 note, 
pertinent to missing, missing in action, or captured personnel whose 
status is terminated by retroactive declaration of killed in action. 

Since your question relates to the propriety of crediting the mem- 
ber’s pay account with an item of pay during a period he was carried 
in a missing status, it would appear that authority to make a final 
determination as to such a credit vested in the Secretary of the Air 
Force or his designee. See 37 U.S.C. 556(c). However, it is our view 
that payment is authorized for the reason indicated below. 

Section 2 of Executive Order No. 11525 reads as follows: 


Sec. 2 (a) A person who became entitled after December 31, 1969, but before 
the date of enactment of the Federal Employees Salary Act of 1970, to payment 
for items such as lump-sum leave, reenlistment and variable reenlistment bonus, 
continuation pay, any type of separation pay, or six months death gratuity, 
shall not be entitled to any increase in any such payment by virtue of this order. 

(b) Authority to prescribe other rules for payment of retroactive compensa- 
tion shall be exercised for the uniformed services by the Secretary of Defense. 

Untitlement to retroactive pay under such rules shall be subject to the provi- 
sions of section 5 of the Federal Employees Salary Act of 1970, and shall con- 
form as nearly as may be practicable to the provisions of Section 7 of the Act 
of December 16, 1967, 81 Stat. 654. 


449-795 O- 72 - 12 
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Memorandum from the Deputy Secretary of Defense for the Assist- 


ant Secretary of Defense (Comptroller), dated April 27, 1970, issued 


pursuant to Executive Order No. 11525 provides in pertinent part as 
follows: 


A person is not entitled to any increase in his basic pay by virtue of that Order 
for any period before April 15, 1970 unless he was on active duty on that date. 
However, a person who became entitled to retired pay or retainer pay after 
December 31, 1969, but before April 15, 1970 or who died during that period, 
is entitled to a retroactive increase in basic pay for any service he performed 
during that period for which he was entitled to basic pay. In the case of a 
person who died during that period, any increase in basic pay that is payable 


under this Order shall be paid to the person determined under section 2771 of 
title 10, United States Code. * * * 


Section 552 of Title 37, U.S. Code, provides in pertinent part as 
follows: 


(a) A member of a uniformed service who is on active duty or performing 
inactive-duty training, and who is in a missing status, is, for the period he is 
in that status, entitled to receive or have credited to his account the same pay 
and allowances, as defined in this chapter, to which he was entitled at the begin- 
ning of that period or may thereafter become entitled. * * 

(b) * * * Notwithstanding the death of a member while a a missing status, 
entitlement to pay and allowances under subsection (a) of this section ends on 
the date— ] 

(1) the Secretary concerned receives evidence that the membér is dead ; 
or 


(2) that his death is prescribed or determined under section 555 of this 
title. 


For the purpose of crediting pay and allowances to a member under 
37 U.S.C. 552(a), (b), the date upon which the Secretary concerned 
receives evidence that he is dead is the controlling date notwith- 
standing the fact that an earlier date is determined by competent 
evidence to be the actual date of death. While the above-quoted mem- 
orandum issued pursuant to Executive Order No. 11525 permits a 
retroactive increase in pay to be paid in the case of a person “who died” 
after December 31, 1969, but before April 15, 1970, we think that those 
regulations and section 5 of the Federal Employees Salary Act of 
1970 on which they are based, have reference to a termination of pay 
between those dates because of death of the member and thus that 
memorandum would cover a situation such as here involved. Since 
Major Belcher’s right to basic pay ended on March 19, 1970, because 
of his death, a retroactive increase in such basic pay would appear 
to be proper under the 1970 law and the memorandum of April 27, 
1970, for the period January 1 to March 19, 1970. 

Accordingly, the voucher, which is returned, would appear to be 
proper for payment in the absence of a determination under 37 U.S.C. 
556(c) to the contrary. 


SS 
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[ B-170081 J 


Contracts—Mistakes—Item Not for Evaluation 


A mistake in the per linear foot unit price of cable, a price that would not be 
used for bid evaluation purposes but would be applicable should the quantity of 
the lump-sum purchase of cable be increased or decreased, and which relating to 
bid responsiveness would require bid rejection if not furnished, may be corrected 
and the contract reformed to reflect the intended bid price. Section 1—2.406—1 of 
the Federal Procurement Regulations does not limit bid examination to those 
factors to be considered in the bid evaluation, and in view of the possibility that 
the unit price would have a substantial impact on the price ultimately to be paid 
should the right reserved to increase or decrease the length of cable purchased 
be exercised, the contracting officer should have compared unit prices, and when 
aware of the wide range of prices offered, verified the erroneous unit price. 


To the Secretary of the Interior, September 1, 1970: 


Reference is made to a letter dated June 15, 1970, from the Assistant 
Secretary for Administration forwarding pertinent papers relative 
to the claim for relief by British Insulated Callender’s Cables Limited 
(BICC) on account of a mistake in its bid submitted pursuant to 
invitation for bids No. DS—6662R, issued by the Bureau of Reclama- 
tion, Denver, Colorado. BICC was awarded the contract under that 
invitation on August 4, 1969. 


The procurement was for the furnishing, installing, and testing of 
three 3-phase, 525-kilovolt, high- or medium-pressure oil cable systems, 
in accordance with applicable specifications, at the Grand Coulee Third 
Powerplant, Coulee Dam, Washington. The bidding schedule appeared 
at pages “b” through “d” of the invitation. On page “b,” bidders were 
required to insert a lump-sum price for the three systems, which in- 
cluded 57,860 linear feet of single-conductor cable, based on the length 
between terminations of the single-conductor cables in the potheads 
without “snaking.” Also appearing on page “b” was the following: 
The Government, in order to adjust to actual field conditions, reserves the right 
to increase or decrease the single-conductor lengths of the cable systems from 
the quantities so specified, for an increase or decrease in the lump-sum price 
offered at the rate of $————* per linear foot of single-conductor cable so in- 


creased or decreased. The increase or decrease in the total quantity of single- 
conductor required will not exceed 10 percent. 


At the bottom of the page appeared this notation : 


*Although this unit price will not be used in comparison of offers, it must te 
stated by the offeror. 


On page “c” bidders were required to insert a price for “TOTAL 
FOR APPLICABLE SPARE PARTS FOR THE SCHEDULE (as 
specified and as listed hereinafter under ‘Spare Parts’),” and imme- 
diately beneath that a price for “TOTAL FOR THE SCHEDULE 
(including applicable spare parts).” 

On page “d” there were required to be inserted prices for each of 11 
items of spare parts, plus a total for all 11 items. On the list of spares, 
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item 3 was “150 feet of single-conductor cable on a reel and protected 
to permit use of the cable after extended storage.” 

BICC’s bid included a price of $2,940 for item 3 on the list of spare 
parts, or $19.60 per linear foot. However, in the above-quoted para- 
graph concerning variation in the length of the single-conductor cable, 
BICC inserted a figure of $1.96 per linear foot. The substance of 
BICC’s claim is that the latter price is in error and that it should have 
read $19.60 per linear foot. The other bidders inserted prices of $18.50, 
$24.65, $30.11, $40, $40.70, and $45 per linear foot for this item. BICC 
notified the Bureau of Reclamation by letter dated September 30, 
1969, approximately 8 weeks after award, of the typographical error 
in the placement of the decimal point. It appears that the Bureau had 
been verbally advised of this error in late August 1969. 

The record demonstrates to our satisfaction that a mistake was made 
by BICC in its bid as submitted; we are also convinced that $19.60 
per linear foot is the price BICC intended to insert in the indicated 
paragraph. The only doubt concerning the propriety of reformation 
in this case appears to center on the fact that the error concerned an 
item which was not to be considered in bid evaluation. Consequently, 
the question arises whether this is a matter as to which the contracting 
officer should be charged with constructive notice of the possibility 
of a mistake, with the result that appropriate price verification should 
have been requested of BICC prior to making award to that company. 
See section 1-2.406-1 of the Federal Procurement Regulations (FPR). 

In this connection, it should be observed that the abstract prepared 
at the time bids were opened does not reflect the prices inserted by the 
various bidders for purposes of eventual increase or decrease in the 
length of cable required. Furthermore, the contracting officer has re- 
ported that because these prices were not used in comparing offers, 
“the reasonableness of the unit price stated was not considered at the 
time of award.” On the other hand, the wording of the footnote on page 
“b” of the schedule indicates to us that the Bureau considered the 
matter of insertion of a price per linear foot to relate to responsiveness, 
so that a failure to state a price per linear foot would have resulted in 
rejection of the bid. In addition, it is quite clear that the Government 
would very possibly exercise the reserved right to increase or decrease 
the length of cable. Therefore, while the price inserted in the space 
provided would have no immediate impact on price at the time of 
bid evaluation, it was quite possible that the figure bid would have a 
substantial impact on the price ultimately paid by the Government. 

FPR, section 1-2.406-1, cited above, states that “After the opening 
of bids, contracting officers shall examine all bids for mistakes.” While 
in the vast majority of cases this obligation is fully discharged by a con- 
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sideration of the prices offered for the products or services to be 
procured, the regulatory duty of examination does not appear to be 
limited only to those factors which are considered in bid evaluation. 

In the circumstances presented by this case, we believe that the 
contracting officer did have an error detection duty with respect to 
the prices quoted by the various bidders in the paragraph concerning 
increase or decrease in the length of cable. Our conclusion is grounded 
on the fact that inclusion of such a price was seemingly treated as a 
matter of responsiveness, thus requiring some attention by the con- 
tracting officer to determine the responsiveness of each individual bid. 
This consideration is supported by the substantial possibility that the 
initial contract price will be varied upward or downward based upon 
the price inserted by the contractor in the quoted paragraph. 

There is next for consideration the question whether BICC’s price of 
$1.96 per linear foot should reasonably have raised a suspicion of 
error in the mind of the contracting officer. In our opinion, even upon 
the most cursory examination of the bids of BICC and the other bid- 
ders, the contracting officer should have suspected that BICC made a 
mistake. The BICC price per linear foot should have stood out in bold 
contrast to the prices quoted by the other bidders. Once having ob- 
served this gross disparity, the contracting officer could have readily 
confirmed his suspicion by referring to BICC’s offered price for 150 
feet of cable in the spare parts section of the bidding schedule on page 
“d.” At this juncture he could, and should, have made a request for 
price verification from BICC, stating the reasons for his request. See 
FPR, section 1-2.406-1. 

Since no verification was sought from BICC, we believe that there is 
a proper basis for reformation of the contract. Therefore, the BICC 
contract may be amended appropriately. 

In view of the potential impact of the price per linear foot on the 
price ultimately to be paid by the Government under this contract, 
we think that the invitation in this case should have been drafted in 
such a way as to provide maximum assurance that award to the lowest 
evaluated bidder would result in the lowest cost of actual performance. 
For example, the unit price of cable (per linear foot) could have been 
included in the bidding schedule itself, and it could have been expressly 
stated that 57,860 feet was only an estimate to be utilized for bid 
evaluation purposes. It could have been further stated that, as long as 
the actual length of cable provided to the Government under the con- 
tract did not vary from the estimate by more than 10 percent, the 
contract price would be adjusted in accordance with the bidder’s stated 
unit price. 

The original bid and pertinent papers are returned as requested. 
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Leaves of Absence—Civilians on Military Duty—‘“To Enforce the 
Law”—Strikes 


The duties performed by civilian employees who as Reserves of the Armed Forces 
and National Guardsmen were called into active military service pursuant to 
Presidential Proclamation 3972, dated March 23, 1970, to carry out the work of 
striking Postal Service employees, are considered military aid to enforce the law 
within the meaning of 5 U.S.C. 6323(c), as the military service was performed 
in order to cause the laws relating to the Post Office to have force and to protect 
the mail; therefore, the employees are entitled because of such service to the 
military leave prescribed by 5 U.S.C. 6323(c), and their pay should be adjusted 
to comply with 5 U.S.C. 5519 by crediting military pay against the civilian 
compensation payable to the employees. 


To Robert J. Schullery, Department of Transportation, September 
2, 1970: 


Further reference is made to your letter of July 15, 1970, requesting 
our decision as to whether active military duty performed by certain 
employees of your agency during the postal strike in New York falls 
within the purview of military aid to enforce the law as intended by 
subsection 2(a) of Public Law 90-588, approved October 17, 1968, 
5 U.S.C. 6323(c). You state that such a determination is necessary in 
order that the pay accounts of these employees may be adjusted, if 
appropriate, to comply with subsection 2(b) of Public Law 90-588, 
5 U.S.C. 5519, requiring that the military pay (other than a travel, 
transportation, or per diem allowance) received during any period 
of leave granted under such law shall be credited against the pay pay- 
able to the employee in his civilian position. 

The employees involved, Reserves of the Armed Forces and National 
Guardsmen, were called into active military service pursuant to Presi- 
dential Proclamation 3972, March 23, 1970, which reads in pertinent 
part as follows: 


WHERDAS certain employees of the Postal Service are engaged in an unlawful 
work stoppage which has prevented the delivery of the mails and the discharge 
of other postal functions in various parts of the United States ; and 

WHERBMAS, as a result of such unlawful work stoppage the performance of 
critical governmental and private functions, such as the processing of men into 
the Armed Forces of the United States, the transmission of tax refunds and the 
receipt of tax collections, the transmission of Social Security and welfare pay- 
ments, and the conduct of numerous and important commercial transactions, has 
wholly ceased or is seriously impeded ; and 

WHERBEAS the continuance of such work stoppage with its attendant conse- 
quences will impair the ability of this nation to carry out its obligations abroad, 
and will cripple or halt the official and commercial intercourse which is essential 
to the conduct of its domestic business: 

NOW, THEREFORE, I, RICHARD NIXON, President of the United States 
of America, pursuant to the powers vested in me by the Constitution and laws 
of the United States and more particularly by the provisions of Section 673 
of Title 10 of the United States Code, do hereby declare a state of national 
emergency, and direct the Secretary of Defense to take such action as he deems 
necessary to carry out the provisions of the said Section 673 in order that the 
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laws of the United States pertaining to the Post Office Department may be 
ewecuted in accordance with their terms. [Italic supplied.] 


In accordance with the terms of the proclamation, the Reserves 
and Guardsmen primarily carried out civilian duties usually per- 
formed by employees of the Post Office Department rather than duties 
of a police or military character. 

Subsection 6323(c) of Title 5, United States Code, provides in part 
as follows: 


(c) Except as provided by section 5519 of this title, an employee as defined 
by section 2105 of this title (except a substitute employee in the postal field 
service) or an individual employed by the government of the District of Colum- 
bia, permanent or temporary indefinite, who— 

(1) is a member of a Reserve component of the Armed Forces, as described 
in section 261 of title 10, or the National Guard, as described in section 101 of 
title 32; and 

(2) performs, for the purpose of providing military aid to enforce the law— 

(A) Federal service under section 331, 332, 333, 3500, or 8500 of title 10, or 
other provision of law, as applicable, or 

+ * * * * * * 


is entitled, during and because of such service, to leave without loss of, or 
reduction in, pay, leave to which he otherwise is entitled, credit for time or 
service, or performance or efficiency rating. Leave granted by this subsection 
shall not exceed 22 workdays in a calendar year. 


Section 333 of Title 10, United States Code, provides in pertinent 
part as follows: 


The President, by using the militia or the armed forces, or both, or by any 
other means, shall take such measures as he considers necessary to suppress, in 
a State, any * * * unlawful combination, or conspiracy, if it— 

* * * . * - * 


(2) opposes or obstructs the execution of the laws of the United States * * *., 


Title 39, United States Code, provides for a Post Office Department. 
The carriage of letters is a Federal function and the Department’s 
employees are Federal employees and as such subject to the antistrike 
provisions of law. 5 U.S.C. 3333; 5 id. 7311; 18 zd. 1918. 

Presidential Proclamation 3972 declared a state of national emer- 
gency on the basis of an illegal work stoppage in the Postal Service 
and directed the Secretary of Defense to take such action as necessary 
in order that the laws of the United States Post Office Department 
might be executed in accordance with their terms. 

To “enforce” a law usually means to cause an arrest and to enforce 
by “actual force and punishment” but it does not necessarily imply 
this; it may mean “to give effect to, to cause to have force.” Meridian 
Limited v. Sippy, 128 P. 2d 884, 888 (1942). Also, the term “law en- 
forcement” is not limited to enforcement of the criminal law. Bristol- 
Myers Co. v. F.T.C., 284 F. Supp. 745, 747 (1968). 

The record indicates that the military service in question was per- 
formed in order to cause the laws relating to the Post Office to have 
force. Also, in order to carry out this function the Reserves and 
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National Guardsmen were instructed to protect the mail entrusted to 
them and not to allow unauthorized persons to take, harm, or tamper 
with the mail in their care. 

In view of the above, the military service performed by the employees 
involved should be regarded as military aid to enforce the law. There- 
fore, the employees are entitled to military leave in accordance with the 
provisions of 5 U.S.C. 6323(c), and their pay should be adjusted as 
provided in 5 U.S.C. 5519. 


[ B-170198 J 


Pay—Retired—Disability—Disability Retirement and Promotion 
Simultaneously Effective—Computation of Retired and Severance 
Pay 

An officer of the uniformed services whose physical disability was not considered 
disqualifying prior to a physical examination qualifying him for a promotion 
denied by a physical evaluation board, upon his subsequent simultaneous trans- 
fer as a second lieutenant to the temporary disability retired list under 10 U.S.C. 
1202 and advancement to the grade of first lieutenant under clause (4) of 
10 UJS.C. 1372, is entitied to retired pay and disability severance pay computed 
on the basis of the higher grade; and, since the first determination of physical 
disability did not disqualify the officer for service, the disqualifying disability 
for which he was retired may be considered as having been discovered as a 
result of a physical examination for promotion within the purview of clause (4) 
of 10 U.S.C. 1872. 

To J. J. Burkholder, United States Marine Corps, September 2, 


1970: 


Further reference is made to your letter of June 10, 1970 (file ref- 
erence RP-JJB-—pg), with enclosures, requesting a decision whether 
retired pay may be paid on and after December 1, 1967, to First 
Lieutenant Myles P. Wonson, Jr., 09 82 56, U.S. Marine Corps, retired, 
as a first lieutenant rather than as a second lieutenant, and whether 
retired pay for the period January 1, 1968, to November 15, 1969, and 
disability severance pay may be paid to First Lieutenant Norman M. 
Labutti, 09 42 97, U.S. Marine Corps Reserve, retired, as a first lieu- 
tenant rather than as a second lieutenant, under the circumstances 
disclosed. Your letter was forwarded here under date of June 26, 1970, 
by the Disbursing Branch, Fiscal Division, Headquarters United 
States Marine Corps, and has been assigned control number DO—MC- 
1084 by the Department of Defense Military Pay and Allowance 
Committee. 

In the case of Lieutenant Wonson, you state that he was transferred 
to the temporary disability retired list in the grade of second lieu- 
tenant with a 60—-percent disability rating, VA Code 7121, on Decem- 
ber 1, 1967, under 10 U.S.C. 1202 and was advanced to the grade of 
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first lieutenant effective that.date under clause (4) of 10 U.S.C. 1372. 
You say that he was eligible for promotion to the grade of first lieuten- 
ant on the active list on August 27, 1967. 

You further state that Lieutenant Wonson was first admitted to the 
sicklist on August 12, 1966, with a primary diagnosis of “thrombo- 
phlebitis migrane, etiology undetermined.” The same diagnosis was 
made by a medical board on May 23, 1967, which recommended his 
assignment to 6 months of limited duty. A physical examination for 
promotion on July 22, 1967, found him qualified for promotion to the 
grade of first lieutenant; but a letter from the Chief, Bureau of Medi- 
cine and Surgery, dated August 16, 1967, to the Commandant of the 
Marine Corps stated that “From a review of the Medical Board Report 
on 23 May 1967, together with Lieutenant Wonson’s medical record, 
he is not physically qualified for promotion at this time inasmuch as 
he has a disease rather than injury.” 

You say that a medical board on October 19, 1967, again diagnosed 
his illness as indicated above and recommended that he appear before 
a physical evaluation board. It is stated that the recommended find- 
ings of that board were that the officer was unfit to perform the duties 
of his grade because of physical disability, “thrombophlebitis 
migrane, etiology undetermined,” and that such disability was con- 
sidered to be 60 percent under the Standard Schedule for Rating 
Disabilities used by the Veterans Administration, Code Number 7121. 

With respect to Lieutenant Labutti, you state that he was trans- 
ferred to the temporary disability retired list in the grade of second 
lieutenant with a 30-percent disability rating, VA Code 7345, on 
January 1, 1968, under 10 U.S.C. 1202, and he was advanced to the 
grade of first lieutenant effective that date under clause (4) of 10 
U.S.C. 1372. You say that he was discharged from that list on Novem- 
ber 15, 1969, under 10 U.S.C. 1203 and 1210(e) and that he was 
eligible for promotion to the grade of first lieutenant on the active 
list on September 8, 1967. 

It is further stated that Lieutenant Labutti was first admitted to 
the sicklist on December 28, 1966, with a primary diagnosis, “infec- 
tious hepatitis.” You say that this same diagnosis was made by a medi- 
cal board on July 3, 1967, which recommended that he be retained in 
the hospital for 3 months’ further treatment. It is reported that a 
physical examination for promotion on October 3, 1967, disclosed 
that he was not qualified for performance of all duties of his grade 
and a medical board on October 17, 1967, again diagnosed his illness 
as “infectious hepatitis.” That report was forwarded to a physical 
evaluation board on October 27, 1967. 

It is stated that the recommended findings of the physical evalua- 
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tion board were that the officer was unfit to perform the duties of his 
grade because of physical disability, “infectious hepatitis,” and that 
such disability was considered to be 30 percent under the Standard 
Schedule for Rating Disabilities used by the Veterans Administration, 
Code Number 7345. 

Since the disabilities for which the two officers were retired were 
discovered prior to their physical examinations for promotion, you 
ask whether those disabilities are considered as being discovered as 
the result of their physical examinations for promotion within the 
meaning of clause (4) of 10 U.S.C. 1372. 

Section 1372 of Title 10, U.S. Code, provides, in pertinent part, that 
unless entitled to a higher grade under some other provision of law, 
any member of an armed force whose name is placed on a temporary 
disability retired list under 10 U.S.C. 1202 is entitled to: 

(4) The temporary grade to which he would have been promoted had it not 
been for the physical disability for which he is retired, if eligibility for that 
promotion was required to be based on cumulative years of service or years of 
service in grade and the disability was discovered as a result of his physical 
examination for promotion. 

Clause (4) of section 1372 is derived from the fifth proviso of section 
402(d) of the Career Compensation Act of 1949, 63 Stat. 818. 

In commenting on the Court of Claims construction of the fifth 
proviso of section 402(d) of the Career Compensation Act of 1949, 
which provision was considered by that court in the cases of Leonard 
v. United States, 181 Ct. Cl. 91 (1955) and Fredrickson v. United 
States, 133 Ct. Cl. 890 (1956), we said that the opinion of the Court of 
Claims is consistent with the view that the statute authorizes the retired 
pay of the higher grade, even though the identical disability was found 
during some earlier examination, if its disqualifying nature was first 
determined to exist during the promotion physical examination and 
therefore was “found to exist as a result of a physical examination 
given in connection with effecting a * * * promotion.” That conclu- 
sion, we said, appears to be a tenable and permissible construction of 
the statute. See 36 Comp. Gen. 492, 497 (1957). The phrase “found to 
exist” as used in section 402(b) of the 1949 act is equivalent to “dis- 
covered” as set forth in clause (4) of section 1372. See 40 Comp. Gen. 
240, 241 (1960). 

The Court of Claims and this Office have consistently viewed clause 
(4) of section 1372 as requiring a definite degree of connection between 
the physical examination and a prospective promotion in order to meet 
the conditions prescribed in that clause. In other words, the physical 
examination must have a direct and substantial bearing in connection 
with effecting a promotion. See Williams v. United States, 145 Ct. Cl. 
513 (1959), and Brandt v. United States, 155 Ct. Cl. 345 (1961). See, 
also, 40 Comp. Gen. 240 (1960), and 41 Comp. Gen. 749 (1962). 
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It appears from the record that Lieutenant Wonson and Lieutenant 
Labutti each was given a physical examination for promotion to the 
grade of first lieutenant prior to the effective date of his retirement and 
that it was determined that they were not physically qualified to per- 
form the duties of that grade. In this connection, the Bureau of Medi- 
cine and Surgery letter of August 16, 1967, relating to Lieutenant 
Wonson, is viewed as a review of, and thus directly related to, the phys- 
ical examination of July 22, 1967. 

While the disabilities for which both officers were retired were dis- 
covered prior to their physical examinations for promotion, it seems 
that the same primary disabilities were not considered disqualifying 
at that time, at least not until their physical éxaminations taken in 
connection with their promotions to first lieutenant. Compare the case 
of Lieutenant Craighead in 36 Comp. Gen. 492, 497. 

In the circumstances, the officers’ disqualifying disabilities for which 
they were retired may be considered as having been “discovered as a 
result of * * * physical examination for promotion” within the pur- 
view of clause (4) of 10 U.S.C. 1372. Accordingly, the officers are 
entitled to have their retired pay, and Lieutenant Labutti is entitled 
to have his disability severance pay, computed on, the basis of the grade 
of first lieutenant. 


[ B-141529 J 


Public Lands—Acquisition—Subway Construction 


In the development of a rail rapid transit system, the Board of Directors of the 
Washington Metropolitan Area Transit Authority—an instrumentality created 
by Compact with the consent of Congress—may acquire lands under the ad- 
ministration of the National Park Service of the Department of Interior, and 
should cash be paid for the appraised value of the parklands, the cash is for 
deposit into the Treasury in accordance with 31 U.S.C. 484. However, if con- 
gressional approval is sought to use the money to replace surface parklands, 
the amount received by the Department may be held in escrow for a period not to 
exceed 2 years. Furthermore, under the provisions of the Compact, the Board has 
the authority to purchase land to replace the surface parklands needed for transit 
purposes. 


To the Secretary of the Interior, September 3, 1970: 


Consideration has been given to your letter of June 16, 1970, in 
which you presented several questions arising out of the development of 
a rail rapid transit system by the Washington Metropolitan Area 
Transit Authority (Authority) in the Washington Metropolitan Area 
which necessitates the use of certain lands now under the administra- 
tion of the National Park Service of the Department of the Interior. 

The Authority was created as an instrumentality and agency of each 
of the signatory parties to the Washington Metropolitan Area Transit 
Authority Compact as a body corporate and politic with the powers 
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and duties granted in the Compact and such additional powers and 
duties as might thereafter be conferred upon it pursuant to law. 
(Article III, section 4 of the Compact.) Under the provisions of sec- 
tion 5(a) of Article III of the Compact, the Authority is governed by 
a Board of six Directors (Board) consisting of two directors for each 
signatory. The substance of the Compact as well as the consent of the 
Congress thereto is included in Public Law 89-774, approved Novem- 
ber 6, 1966, 80 Stat. 1324 et seq. 

Among the enumerated powers of the Authority are those con- 
tained in Article V, subsection 12(d), specifically referred to in your 
letter, which provides that the Authority may— 

Construct, acquire, own, operate, maintain, control, sell and convey real estate 
and personal property and any interest therein by contract, purchase, condem- 
nation, lease, license, mortgage, or otherwise but all of said property shall be 
located in the Zone and shall be necessary or useful in rendering transit service 
or in activities incidental thereto. 

The Washington Metropolitan Area Zone is created by Article ITT, 
section 3 of the Compact, and embraces the District of Columbia; the 


cities of Alexandria, Falls Church, and Fairfax; the counties of 


Arlington and Fairfax and political subdivisions of the Common- 
wealth of Virginia located within those counties; and the counties of 
Montgomery and Prince Georges in the State of Maryland and polit- 


ical subdivisions in the State of Maryland located in those counties. 


Article XV, section 68 of the Compact provides, in pertinent part, 
that— 


* * * any highway or other public facility or any facilities of a public utility 
company which will be dislocated by reason of a project deemed necessary by 
the Board to effectuate the authorized purposes of this Title shall be relocated 
if such facilities are devoted to a public use, and the reasonable cost of reloca- 
tion, if substitute facilities are necessary, shall be paid by the Board from any of 


its monies, [Italic supplied.) 
Article XVI, section 74, provides: 


The Board is authorized to locate, construct, and maintain any of its transit 
and related facilities, in, upon, over, under, or across any streets, highways, free- 
ways, bridges, and any other vehicular facilities, subject to the applicable laws 
governing such use of such facilities by public agencies, In the absence of such 
laws, such use of such facilities by the Board shall be subject to such reasonable 
conditions as the highway department or other affected agency of a signatory 
party may require; provided, however, that the Board shall not construct or 
operate transit or related facilities upon, over, or across any parkways or park 
lands without the consent of, and eawcept upon the terms and conditions re- 


quired by, the agency having jurisdiction with respect to such parkways and 


park lands, but may construct or operate such facilities in a subway under such 


parkways or park lands upon such reasonable terms and conditions as may be 
specified by the agency having jurisdiction with respect thereto. [Italic supplied.] 


Article XVI, subsection 82 (a), provides: 


The Authority shall have the power to acquire by condemnation, whenever 


in its opinion it is necessary or advantageous to the Authority to do so, any real 
or personal property, or any interest therein, necessary or useful for the transit 
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system authorized herein, except property owned by the United States, by a 
signatory, or any political subdivision thereof, or by a private transit company. 


The stated policy of the National Park Service is to require that 
any parklands used for nonpark services must be replaced by other 
suitable lands to be available for park purposes. Your letter presented 
three proposed methods for replacement of surface parklands and 
asked whether our Office would interpose objection to the use of funds 
under the three methods proposed which are: 

1, The Board to pay to the National Park Service in cash the appraised value 
of surface parklands used for transit purposes. 

2. The purchase by the Board of lands suitable for development as parks for 
exchange with the Service for surface parklands needed for transit purposes. 

3. The creation of parklands by the Board and their exchange with the Service 
for parklands needed for transit purposes. For example, assume the transit 
line tunnels under a parking lot or a structure. The proposal under this method 
is that the Board would acquire the fee in the property and restore the surface 
to a parklike condition in exchange for other surface parklands that may be 
needed along the right of way. 

If the answer to the first proposal is in the affirmative, you ask 
whether the payment would be appropriate for crediting into the Land 
and Water Conservation Fund pursuant to the act of September 3, 


1964, 78 Stat. 897, as amended by the act of July 15, 1968, Public Law 
90-401, 16 U.S.C. 4601-4 et seg., and available for subsequent appro- 
priations by the Congress for the acquisition of parklands. As to this 
question, our examination of the applicable laws leads us to the con- 
clusion, which we understand is informally shared by your office, that 
even if the first proposal is approved, it would not be appropriate 
to credit any payment into the Land and Water Conservation Fund. 
That conclusion is required, since no provision is made for crediting 
any payment, such as is here involved, to that fund. 

In answer to the first proposal, therefore, we are of the opinion that 
if the Board were to pay to the National Park Service in cash the 


appraised value of surface parklands used for transit purposes, the 
amount received would be required to be paid into the Treasury in 
accordance with the provisions of 31 U.S.C. 484. See also 16 U.S.C. 
452, Under the circumstances, however, we would not object if the 
amount received were placed in an escrow account in the Treasury for 


a reasonable period not exceeding 2 years to enable you to seek con- 
gressional authorization to use the money to replace surface parklands 
Insofar as proposals 2 and 3 are concerned, we realize these involve 


questions which are primarily for determination by the Board, How- 


ever, representatives of our Office have met with the General Counsel 
and the Associate General Counsel of the Washington Metropolitan 
Area Transit Authority. Also, we have received a letter from the 


Authority which concluded with the statement that, because of the 
pressing nature of this matter, anything which could be done by the 
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General Accounting Office to expedite action would be greatly appre- 
ciated. Subsequently, a meeting was held with representatives of our 


Office and a representative of your Solicitor’s Office and representa- 
tives of the National Park Service. Everyone concerned appears 
anxious to proceed under authority of existing law if possible. 


We offer our opinion that the Compact provides sufficient authority 


for the replacement of surface parklands in accordance with your 
proposals 2 and 3, and we would not object to the use of funds of the 
Authority under these proposals. It should be noted here that under 


the provisions of Article XVI, section 70(b), the financial trans- 
actions of the Board are subject to audit by the United States General 
Accounting Office in accordance with the principles and procedures 
applicable to commercial corporate transactions and under such rules 
and regulations as may be prescribed by the Comptroller General of 
the United States. 

Briefly, our reasons for believing that the Compact provides suffi- 
cient authority for the replacement of surface parklands are as 
follows: An overall view of the background national and State legis- 
lation, including the present Compact, shows a very definiteintention 
that within the specific and general authorization provided, the con- 
templated transit system should proceed. Section 85 of the Compact 
expressly states that it is the legislative intent that the provisions of 
Title III thereof be “reasonably and liberally” construed. 

We believe that a reasonable and liberal construction of section 74 
of the Compact, which provides that the Board shall “not construct 
or operate transit or related facilities upon, over, or across any park- 
ways or parklands without the consent of, and except upon the terms 
and conditions required by, the agency having jurisdiction with respect 
to such parkways and parklands, but may construct or operate such 
facilities in a subway under such parkways or parklands upon such 
reasonable terms and conditions as may be specified by the agency 
having jurisdiction with respect thereto,” would permit the National 
Park Service to require replacement of surface parklands by way of 
relocation or otherwise as one of the terms or conditions for the use 
of the parklands, particularly—insofar as relocation is concerned— 
when section 74 is read in conjunction with section 68 quoted above. 
A reasonable and liberal construction of the term “public facility,” as 
used in section 68 of the Compact, would include public parklands. 
Thus the expenses of parkland relocation could be paid by the Board 
in accordance with the provisions of that section. 

There are also for consideration the provisions of subsection 12(m) 
of the Compact, which provide that the Authority may exercise, sub- 
ject to the limitations and restrictions imposed, all powers reasonably 
necessary or essential] to its declared objects and purposes. This is in 


addition to all other powers and duties. 
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Further, in connection with the authority of the National Park 


Service to accept lands from the Authority to replace parklands 


needed for transit purposes, we have been informally advised that the 
National Capital Planning Commission may acquire lands for park 
purposes and transfer such lands to the jurisdiction of the National 


Park Service. 
Your letter is answered accordingly. 


[ B-168629 } 


Bidders—Qualifications—Experience—Specialized, Ete. 


Under a letter request, the first step of a two-step procurement, which contained 
a “Bidder’s Technical Qualification Clause” stating technical proposals would 
be accepted only from those contractors who have manufactured and can dem- 
onstrate at an operating airfield a Solid State Conventional Instrument Landing 
System, the evaluation of the capabilities of a prime contractor and its sub- 
contractor—a French firm who manufactured and demonstrated the system in 
France—although within the policy enunciated in paragraph 4-117 of the Armed 
Services Procurement Regulation, which recognizes the integrity and validity 
of contractor team arrangements, was contrary to the intent of the clause, and 
the proposal premised on the subcontractor’s system should not have been con- 
sidered. Therefore, in future procurements, the clause should specify permissible 
relationships or refer to the ASPR provision. 


To the Secretary of the Air Force, September 3, 1970: 


Reference is made to a letter dated August 5, 1970, from the Chief, 
Contract Placement Division, Directorate of Procurement Policy, 
DCS/S&L (SPPLA), furnishing a report on the protest of American- 
Standard, Incorporated, under invitation for bids (IFB) No. 33657- 
70-B-0166, issued by the Aeronautical Systems Division, Wright- 
Patterson Air Force Base, Ohio. 

Enclosed is a copy of our decision of today to American-Standard. 
Although we denied that firm’s protest, we believe one aspect of this 
procurement warrants comment. 

The letter request for technical proposals which constituted the 
first step of this procurement contained the following “Bidders Tech- 
nical Qualification Clause” : 

8. This procurement will be accomplished in two distinct steps: (1) solicitation, 
submission and evaluation of detailed technical proposals WITHOUT PRICING 
to determine acceptability of the products offered, and (2) issuance of a formal 
Invitation for Bids ONLY to those firms having acceptable technical proposals. 


Bidders who cannot comply with the attached Bidders Qualification Clause 
should not submit a Technical Proposal. 


BIDDERS TECHNICAL QUALIFICATION CLAUSE 
SOLID STATE INSTRUMENT LANDING SYSTEM 


Technical proposals will be accepted only from those contractors who have 
manufactured and can demonstrate at an operating airfield a Solid State Con- 
ventional Instrument Landing System. The system must be comprised of at least 
the following components: A two-frequency (capture effect), dual equipment 
VHF localizer station; a single-frequency, dual equipment UHF glideslope sta- 
tion; and a VHF marker beacon station. The system must have successfully 
passed a flight check for Category I signal quality conducted by the FAA or 
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other International Civil Aviation Organization recognized flight checking 
agency. Inspection of such a system by the Government will be conducted by 
Government engineers and Technicians. The inspection will be part of the eval- 
uation of technical proposals. Further information on the arrangement for 
such an inspection is contained in Attachment Nr. 1. 

Texas Instruments, Inc., as a prime contractor, submitted a tech- 
nical proposal which described in detail a team arrangement it had 
made with Thomson-CSF, a French firm, for performance of this 
procurement. The administrative report furnished our Office by your 
Department states: “The arrangement under which [Texas Instru- 
ments and Thomson-CSF] participated was cleared with the local 
Staff Judge Advocate Office.” Texas Instruments met the requirements 
of the above-quoted “Bidders Technical Qualification Clause” by dem- 
onstrating in France an ILS system manufactured there by its team 
member, Thomson-CSF. It is clear from the record that the accepta- 
bility of Texas Instruments’ technical proposal, and thus its eligibility 
to bid on the second step of this procurement, was premised in large 
part upon the capabilities of its subcontractor. 

We recognize that Armed Services Procurement Regulation 
(ASPR) 4-117 enunciates a general policy of recognizing the integrity 
and validity of contractor team arrangements such as that of Texas 
Instruments and Thomson-CSF, and that it was in the light of that 
policy that the capabilities of both the prime contractor and its sub- 
contractor were considered in the evaluation of technical proposals. 
However, it is our opinion that the procuring activity’s intention did 
not find adequate expression in the “Bidders Technical Qualification 
Clause,” which provided that technical proposals would “be accepted 
only from those contractors who have manufactured and can demon- 
strate at an operating airfield a Solid State Conventional Instrument 
Landing System.” Therefore, we recommend that in future procure- 
ments in which it is intended that the requirements of such qualification 
clauses may be satisfied by varying contractor relationships (such as 
those recognized by ASPR 4-117), such clauses specifically (or by 
reference to ASPR 4-117) describe those relationships which are 
permissible. [ Italic supplied. ] 

The enclosures to the letter of August 5 are returned. 


[ B-169537 J 


Property—Public—Damage, Loss, Ete.—Freight Charges—Deliv- 
ery Accomplishment 


The freight charges claimed on an overseas shipment that moved under a Gov- 
ernment bill of lading identifying the shipment as frozen foods, and which 
was refused at destination ‘when it was discovered the shipment contained meat 
as the vessel had made several stops at ports considered to be infected areas 
for meat products, may not be allowed, even though part of the shipment was re- 
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turned to the origin point in the United States, the meat having been jettisoned 
at sea because its return was prohibited under a Department of Agriculture 
regulation, as the Consignee’s Certificate of Delivery on the Government Dill 
of lading was not and could not have been accomplished without delivery of 
the shipment—a condition precedent to liability for freight charges. 


To the Oceanic Steamship Company, September 3, 1970: 


Reference is made to your letters of January 27 and August 7, 
1970, which will be considered as a request for review of the action 
taken by our Transportation Division in disallowing a claim (bill No. 
4754, our TK-877331) by the Oceanic Steamship Company, a sub- 
sidiary of Matson Navigation Company (hereafter referred to as 
Matson), for $616.27 as freight charges on a shipment of frozen foods 
from Pier 35, San Francisco, California, destined for delivery to the 
USNS ELTANIN at Auckland, New Zealand, under Government 
bill of lading No. E-7,135,585 dated January 21, 1968. 

Government bill of lading E-7,135,585 was executed January 21, 
1968, by Oceanic Steamship Company (Matson Navigation Company, 
Agents) and signed by R. Monte, acknowledging receipt of “247 pes. 
freeze foods” as shown on the sheets attached to the bill of lading for 
delivery to Auckland, New Zealand. The attached sheets show that 
the shipment consisted of frozen meat, vegetables, shrimp, fish, and 
poultry. The vessel used to transport the cargo, the SS MARIPOSA, 
Voyage 89, made at least three stops at foreign ports prior to its 
arrival at Auckland ; namely, Bora Bora and Papeete (Tahiti), Society 
Islands and Rarotonga, Cook Islands. All three of the named ports 
were considered infected areas for meat products by both the United 
States and New Zealand Governments. Each of the three ports had 
been considered contaminated for more than a year prior to the trans- 
portation involved. Delivery was not performed because the New 
Zealand Government prohibited unloading of the cargo. Later the 
portion of the shipment other than the meats was returned to the 
Defense Supply Agency, Oakland, California. The remainder (the 
meat portion of the shipment) was jettisoned at sea on March 19, 
1968, after the U.S. Department of Agriculture, pursuant to the pro- 
visions of part 94, Title 9 of the Code of Federal Regulations, pro- 
hibited the return of the meat portion of the shipment to the United 
States. 

The Military Sea Transportation Service forwarded your bill for 
transportation charges of $616.27 to this Office for direct settlement 
since the Consignee’s Certificate of Delivery was not accomplished. 
Your claim for such charges was disallowed by our Transportation 
Division by Settlement Certificate dated September 24, 1968, and such 
settlement was reaffirmed by its letter dated January 8, 1970. The 
action taken by our Transportation Division in disallowing the claim 
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was based upon the decision of the United States Supreme Court 
which held that the Government bill of lading’s specific conditions for 
payment of freight charges can only be satisfied by delivery of the 
shipment to destination citing Alcoa Steamship Co., Inc. v. United 
States, 338 U.S. 421 (1949), and Strickland Transportation Co. v. 
United States, 223 F. 2d 466 (5th Cir. 1955). 

In requesting review of the matter, you assert that you had no 
knowledge the shipment contained meat products since the shipment 
was tendered as frozen foods, and that it was only when discharge 
was attempted at Auckland that it was discovered that the shipment 
consisted chiefly of meat. You express the opinion that the real reason 
the shipment was not allowed into New Zealand was the lack of an 
entry permit from the New Zealand Government, and that it was the 
duty of the shipper to obtain such entry permit. With your letter of 
August 7, 1970, you enclose a copy of the applicable regulations for the 
prevention of the introduction into New Zealand of diseases affecting 
stock made under that country’s Stock Act of 1908, which may be cited 
as the Stock Importation Amending Regulations 1966, as well as a 
copy of a letter dated February 26, 1968, from the Director of Animal 
Health, N.Z. Department of Agriculture, Wellington, New Zealand. 

The cited regulations make certain exceptions to authorize the 
importation of cooked meat and meat in sealed containers provided a 
prior permit is obtained but specifically prohibit the importation of 
raw meat or cooked meat which may have been exposed to infection. 
From the record available it must be concluded that the stopping at 
the contaminated ports would have frustrated delivery at New Zealand 
even if a prior entry permit had been obtained. 

There is no question that the “CONSIGNEE’S CERTIFICATE 
OF DELIVERY” on Government bill of lading No. E-7,135,585 was 
not, and, under the circumstances, could not have been, accomplished. 
It.now appears clear that the “goods or vessel lost or not lost” provi- 
sion in the standard ocean carrier’s commercial bill of lading would 
have entitled Matson to payment of the freight charges involved had 
the shipment been a commercial one. However, the Supreme Court 
emphasized the fact in the Alcoa case, 338 U.S. 421, at page 427 that, 
under the terms of the Government bill of lading, 


* * * Without receipt of the goods, the bill was not, and could not have been, 
filled in under the strict terms of the standard form which we have stressed, 
so as to be “properly accomplished” for purposes of payment to the carrier. 

Also, in the Strickland case cited above, at page 468, concerning 
shipments under Government bills of lading, the Court of Appeals, 
Fifth Circuit, stated: 

The Bill of Lading cannot be “properly accomplished” until there has been a 


receipt of the shipment by the consignee at destination. Delivery of the shipment 
is a condition precedent to liability for freight. 
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Consequently, there appears to be no proper legal basis for the 
payment of the freight charges involved. Accordingly, the disallow- 
ance of your claim must be, and is, sustained. 


[ B-169004 J 


Vessels—Sales—American v. Foreign Purchasers 


In the sale for scrapping of vessels from the national defense fleet, sections 5 and 
6 of the Merchant Marine Act of 1920, affording preference to United States 
citizens, remain in effect and are applicable to sales for scrapping or otherwise, 
for notwithstanding sections 508 and 510(j) of the 1936 Merchant Marine Act 
authorizing the sale of surplus vessels contain no preference provisions, the 
Maritime Administration continued to accord preference to United States citi- 
zens, and the addition of section 510(j) to the 1986 act by amendment in 1965 
did not repeal the preference aspects of the 1920 act by implication, an interpre- 
tation in accord with Amell v. United States, 384 U.S. 158. Furthermore, the 
histories of the 1936 act and the 1965 amendment do not indicate an intent to 
deprive domestic firms of the preference obtained under the 1920 act. 

To the Administrator, Maritime Administration, September 4, 


1970: 


Reference is made to the protest of the Shipwrecking Committee 
of the Institute of Scrap Iron and Steel against the Maritime Adminis- 
tration (MarAd) program of selling surplus Government-owned 
vessels to foreigners for scrapping outside the United States, which 
was the subject of a report dated August 21, 1970, from the Acting 
Administrator. 

The Government-owned vessels involved in the subject scrapping 
program have been placed by the Secretary of Commerce in the na- 
tional defense reserve fleet pursuant to section 11 of The Merchant 
Ship Sales Act of 1946, 50 U.S.C. Appendix 1744, and section 510(}j) 
of the Merchant Marine Act of 1936, as amended, 46 U.S.C. 1160(j). 
The national defense reserve fleet is located at six different rivers and 
ports and, as of June 30, 1969, consisted of a total of 1,017 vessels. 

It is reported that since February 5, 1970, 25 invitations for bids 
have been issued by MarAd soliciting bids for the purchase of vessels 
for scrapping or nontransportation use. Of these 25 solicitations, 15 
were limited to United States citizens and 10 were open to both citizens 
and foreigners. The solicitations which were open had first been re- 
stricted to citizens, and either no bids had been received or the bids 
received did not in the judgment of MarAd represent fair and reason- 
able prices. Of immediate concern to the Shipwrecking Committee is 
invitation for bids No. PD-X-879, issued July 21, 1970, for seven 
surplus vessels from the Hudson and James River reserve fleets, which 
was open to both domestic and foreign bidders. Bids were opened on 
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August 18, 1970. However, award has been delayed until September 8, 
1970, pending a decision by our Office on the protest. 

It is the contention of the Institute and Shipwrecking Committee 
(hereinafter referred to as the protestor), that in the sale for scrapping 
of vessels from the national defense reserve fleet, citizens are entitled 
to a preference under the provisions of sections 5 and 6 of the Merchant 
Marine Act of 1920, 46 U.S.C. 864 and 865, respectively, and under 
section 809 of the Merchant Marine Act of 1936, 46 U.S.C. 1213, and 
that MarAd is failing to afford citizens such preference under recent 
sales, including the proposed sale under invitation for bids No. PD-X- 
879. Sections 5 and 6, respectively, of the 1920 act, as codified, provide, 
in pertinent part, as follows: 


§ 864. Sale of vessels ; terms and conditions. 


In order to accomplish the declared purposes of this act, and to carry out the 
policy declared in section 861 of this title, the Secretary of Commerce is au- 
thorized and directed to sell, as soon as practicable, consistent with good business 
methods and the objects and purposes to be attained by this act, at public or 
private competitive sale after appraisement and due advertisement, to persons 
who are citizens of the United States except as provided in section 865 of this 
title, all of the vessels acquired by the commission under former sections 862 
and 863 of this title or otherwise. * * * : 


§ 865. Sale to aliens. 


The Secretary of Commerce is authorized and empowered to sell to aliens, at 
such prices and on such terms and conditions as he may determine, not incon- 
sistent with the provisions of section 864 of this title (except that completion 
of the payment of the purchase price and interest shall not be deferred more 
than ten years after the making of the contract of sale), such vessels as he shall, 
after careful investigation, deem unnecessary to the promotion and maintenance 
of an efficient American merchant marine; but no such sale shall be made unless 
the Secretary, after diligent effort, has been unable to sell, in accordance with 
the terms and conditions of said section, such vessels to persons citizens of the 
United States, and has determined to make such sale; and he shall make as 
a part of his records a full statement of his reasons for making such sale. * * * 


Although these provisions contain no reference to sales for scrap- 
ping, the protestor cites 42 Comp. Gen. 69 (1962) in support of its 
position that they are applicable to such sales. In the cited decision, 
involving an offer to negotiate the purchase for scrapping of 150 
vessels, we advised the Administrator of MarAd, pursuant to his 
request, as follows: 


The laws authorizing the sale of such vessels by the Maritime Administration 
are section 508 of the Merchant Marine Act, 1936, as amended, 46 U.S.C. 1158, 
and section 5 of the Merchant Marine Act, 1920, as amended, 46 U.S.C. 864. 
Section 508 requires sales “after appraisement and due advertisement, and upon 
competitive sealed bids.” Section 5 requires sales “at public or private competi- 
tive sale after appraisement and due advertisement.” It is thus mandatory upon 
the Maritime Administration to obtain competition through due advertisement 
before it may dispose of surplus vessels under either section 508 or section 5. 


Further, the protestor points out that section 204(a) of the 1936 act, 
46 U.S.C. 1114, and Executive orders cited in the note at 46 U.S.C.A. 
1111, transferred to the Secretary of Commerce all the “functions, 


powers, and duties” vested in the former Shipping Board by the 1920 
act, 
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As stated above, it is the protestor’s position that section 809 of the 
1936 act, 49 Stat. 2015, also indicates a general preference for citizens 
in the award of all contracts under that act. Section 809 provides as 
follows: 

Contracts under this Act shall be entered into so as to equitably serve, inso- 
far as possible, the foreign-trade requirements of the Atlantic, Gulf, and Pacific 
ports of the United States. In awarding contracts under this Act, preference shall 
be given to persons who are citizens of the United States and who have the sup- 
port, financial and otherwise, of the domestic communities primarily interested. 

In this connection, the protestor points out that sections VIII and 
IX of the subject solicitation warn bidders of the applicability of the 
1936 act. Furthermore, it is noted by the protestor that section 809 
refers to “contracts under this Act,” whereas other sections of title 
VIII of the act specify titles thereof. Therefore, it is contended that 
the preference under section 809 is to be afforded to citizens in the 
award of all contracts, including contracts of sale for scrapping. 

Basically, it is MarAd’s argument that any preference requirement 
for citizens under sections 5 and 6 of the 1920 act was abrogated in 1965 
by Public Law 89-254, which added section 510(j) to the 1936 act. 
This provision, which appears at 46 U.S.C. 1160(j), states as follows: 

Any vessel heretofore or hereafter acquired under this section, or otherwise 
acquired by the Secretary of Commerce under any other authority shall be 
placed in the national defense reserve fleet established under authority of section 
1744 of appendix to Title 50, and shall not be traded out or sold from such reserve 
fleet, except as provided for in subsections (g) and (i) of this section. This limita- 
tion shall not affect the rights of the Secretary of Commerce to dispose of a ves- 
sel as provided in other sections of this subchapter or in subchapter VII or XI 
of this chapter. 

MarAd argues that section 510(j) had the effect of repealing by im- 
plication sections 5 and 6 of the 1920 act. We believe it is clear, as 
MarAd contends, that such section resulted in section 508 of the 1936 
act, 46 U.S.C. 1158, being the basic authority available for sales of the 
type here at issue. It is significant to note that section 508 covers sales, 
the same areas covered by sections 5 and 6. It might be argued, there- 
fore, that section 508 superseded or repealed by implication the ear- 
lier sections. Since section 508 contains no provision for a preference 
for citizens, there is some basis—which we reject—for arguing that 
section 508 does not contemplate a preference. Nevertheless, MarAd 
continued after the enactment of section 508, and for that matter, even 
after the enactment of section 510(j), to give first preference to citizens 
in scrap sales. We think this shows that MarAd considered that the 
preference provision of the 1920 act remained in effect and applied to 
sales, for scrapping or otherwise, after 1936, since such preference 
without legislative authorization would appear in conflict with the 
requirement for advertisement and competitive sealed bids. We agree 
that it did remain in effect. That being the case, we find no basis for 
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concluding that section 510(j), which clearly makes no reference what- 
ever to the matter of preference, could in 1965, by implication or 
otherwise, have repealed the preference aspects of sections 5 and 6 of 
the 1920 act. 

The courts do, of course, recognize that statutes may be repealed in 
whole or in part by implication. Sutherland, Statutory Construction, 
3d edition, contains the following pertinent statements at section 2012: 

The legislature is presumed to intend to achieve a consistent body of law. In 
accordance with this principle subsequent legislation is not presumed to effec- 
tuate a repeal of the existing law in the absence of that expressed intent, and 
conversely, where a consistent body of laws cannot be maintained without the 
abrogation of a previous law, a repeal by implication of previous legislation 


* * * is readily found in the terms of a later enactment. 
. * * * * . + 


When a subsequent enactment covering a field of operation coterminous with a 
prior statute cannot by any reasonable construction be given effect while the 
prior law remains in operative existence because of irreconcilable conflict be 
tween the two acts, the latest legislative expression prevails and prior law yields 
to the extent of the conflict. 


And at section 2014 the same authority states : 


‘he heart of the rules of interpretation and construction is to give harmonious 
operation and effect to all of the acts upon a subject, where such a construction 
is reasonably possible, even to the extent of superimposing a construction of 
consistency upon the apparent legislative intent to repeal, where the two acts 
can, in fact, stand together and be given a coterminous operation. Where the re- 
pealing effect of a statute is doubtful, the statute is to be strictly construed to 
effectuate its consistent operation with previous legislation. 


Also, the court in United States v.24 Cans Containing Butter, (CCA 
5) 148 F. 2d 365 (1945), in noting that implied repeal is never favored, 
stated at page 367 : 


It is not for the courts, unless the conflict between the two acts is inescapable 
and compelling, to exclude from the coverage of an act matters which its 
terms expressly include, on the theory that another act, whose general purpose 
seems inconsistent has impliedly repealed or limited the act under review. Only 
where it is found that it is not possible for both acts to co-exist can an act be 
held to repeal or limit another, and then only in respect to the precise point of 
conflict. [Italic supplied.] 


See also to the same effect, Lietz v. Flemming, (CCA 6) 264 F. 2d 
811 (1959); and Gardner v. The Daneler, (CCA 4) 281 F. 2d 719 
(1960). 

However, we believe that the majority opinion of the Supreme 
Court in Amell v. United States, 384 U.S. 158 (1966), which also in- 
volved a maritime matter, is most important. That case involved a 
suit for wages brought by employees of the United States who worked 
on Government vessels. The suit was brought in the Court of Claims 
under the Tucker Act. A 6-year statute of limitations is applicable to 
proceedings in that tribunal. The Court of Claims agreed with the 
position of the Government that the suit should have been brought in 
a district court under the Suits in Admiralty Act, 46 U.S.C. 741-752, 
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to which a 2-year statute of limitations applies. The latter statute, 
first enacted in 1920, as amended in 1960, authorizes any appropriate 
nonjury proceeding in personam against the United States in a dis- 
trict court in cases where a proceeding could be maintained in admi- 
ralty if the vessel were privately owned or operated. Under the Tucker 
Act, which antedates the Suits in Admiralty Act by a significant 
period, suits may be brought in the Court of Claims on a claim founded 
on a contract, express or implied, with the United States. 

The Government contended that the Suits in Admiralty Act spe- 
cifically repealed the Tucker Act so far as the two conflicted. This the 
Supreme Court conceded. The Court, however, noted that cases of this 
kind had regularly been brought in the Court of Claims at least until 
1960. In that year the jurisdictional provision of the Suits in 
Admiralty Act, 46 U.S.C. 742, was amended. S. Rept. No. 1894, 86th 
Congress, states that the new language “restates in brief and simple 
language the new existing exclusive jurisdiction conferred on the dis- 
trict courts, both on their admiralty and law sides, over cases against 
the United States which could be sued on in admiralty if private 
vessels, persons, or property were involved.” 

The majority of the Court did not find this language a sufficient 
basis for considering the former practice repealed by implication. In 
reaching its conclusion, the Court noted that the legislative history 
surrounding the 1960 enactment contained no discussion whatever con- 
cerning claims brought by Government-employed seamen, even though 
maritime labor unions, who take an active interest in nautical legisla- 
tion, would surely have been privy to any decision by the Congress to 
lower the statutory period of limitations for such seamen. 

We believe a significant analogy can be drawn between the interest 
of the maritime unions in nautical legislation and the interest of the 
shipwrecking industry and unions representing its employees in legis- 
lation of the type under consideration here. We think it equally appro- 
priate to note here that the legislative histories of the 1936 act and the 
1965 amendments contain no indication of any intent to deprive domes- 
tic firms of the preference they had obtained under sections 5 and 6 
of the 1920 act, and certainly the industry and unions representing its 
employees would have been privy to such congressional intent. 

In this regard, we believe the opposite congressional intent is mani- 
fested at page 11 of H. Rept. No. 1277, 74th Congress, to accompany 
H.R. 8555, 1936 act, June 20, 1935, and at page 5 of S. Rept. No. 807, 
79th Congress, to accompany H.R. 3603, December 4, 1945, The Mer- 
chant Ship Sales Act of 1946. From the latter, we quote the following: 


At the same time those vessels which are of no substantial utility now or in 
the future are to be scrapped under a continuing scrapping program, which will 
include the retirement of tonnage as it becomes of no real utility for a modern 
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merchant marine or for national security. In this connection it may be stated 
that the committee has recognized the desirability of establishing and maintain- 
ing a shipbreaking industry in this country and the desirability of encouraging 
the maintenance of key shipyards and key personnel essential to an efficient, 
modern shipbuilding industry. 


In addition, we believe it is clear that the only purpose of section 
510(}) was to extend the limitations of section 11(a) of The Merchant 
Ship Sales Act of 1946, 50 U.S.C. App. 1744, beyond the 1950 date 
established therein. In this connection, see the colloquy between Con- 
gressman William S. Mailliard and the Honorable Nicholas Johnson, 
Administrator of the Maritime Commission, beginning on page 82, 
H. Rept. No. 728, 89th Congress, June 15, 1965. 

We see no validity in MarAd’s argument that section 5 of the 1920 
act did not apply to the sale of ships for scrapping. In the first place, 
that provision does not define sales or distinguish between sales for 
scrap or for use. Further, sales for scrap were made during the period 
between 1920 and the enactment of section 508 in 1936. Also, it is clear 
from the report submitted by the Maritime Administrator in connec- 
tion with our decision at 42 Comp. Gen. 69 (1962), supra, that the 
Maritime Administration considered both section 5 of the 1920 act and 
section 508 of the 1936 act authority for sales for scrap. 

In view of our conclusion that the preference requirement of sections 
5 and 6 of the 1920 act is viable law and applicable to the sales here 
in question, we do not believe an extended discussion of the respective 
views on the effect of section 809 of the 1936 act is necessary. However, 
we do not agree with the MarAd view that the preference requirement 
in the latter section relates only to the establishment and operation of 
steamship lines. Briefly, we believe it is significant to note that section 


809, 46 U.S.C. 1195, speaks in terms of “contracts under this Act,” in 


contrast to the other sections of title VIII, which refer to the specific 
titles of the act with which they are concerned. Furthermore, we can- 
not agree with MarAd’s argument that section 809 was intended to 
cover the subject matter of section 7 of the 1920 act, which deals with 


the operation of steamship lines. In this connection, we note that sec- 
tion 705 of the 1936 act specifically covers that subject matter and 
specifically incorporates the provisions of section 7 of the 1920 act. It is 


also significant to note that section 705 adopts the provisions of section 
5 of the 1920 act. 


Our decision herein is limited to the conclusion that there is a legal 


requirement for preference to be afforded to United States citizens in 
sales for scrapping. As agreed, we have not considered the question 
whether such a preference was in fact afforded to citizens under the 
subject solicitation. 
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[ B-170352 J 


International Organizations—Transfer of Federal Employees, 
Ete.—Reemployment Guarantees 

An employee of the Federal Government who transferred to a public inter- 
national organization with reemployment rights under 5 U.S.C. 3582(b), prior 
to the enactment of the Federal Employees Salary Act of 1970, is not entitled 
to the retroactive salary adjustment authorized by the act for employees on the 
rolls on the effective date of the act—April 15, 1970—a condition precedent to 
entitlement. However, since under section 3582(b) an employee who transfers to 
a public international organization is guaranteed that upon reemployment the 
compensation payable will not be less than if the employee had remained on 
the Government rolls, any salary adjustment required upon reemployment may 
include the retroactive salary payment the employee would have received if on 
the rolls on April 15, 1970. 


To Vladimir Oleynik, United States Department of Labor, 
September 4, 1970: 


This is in reply to your letter of July 14, 1970, transmitting a 
voucher and schedule of payments for $167.78 on behalf of Mrs. 
Mary D. Carres, representing a retroactive pay adjustment for the 
period December 28, 1969, to April 14, 1970, when Mrs. Carres trans- 
ferred from your Department to a public international organization. 
You request our decision as to whether Mrs. Carres and other em- 
ployees of your Department, who were separated by transfer to 
international organizations prior to the enactment of the Federal 
Employees Salary Act of 1970, are entitled to the retroactive pay 
provisions of the act. 

Section 5 of the Federal Employees Salary Act of 1970, Public 
Law 91-231, enacted April 15, 1970, 84 Stat. 197, 5 U.S.C. 5332 note, 
provides in pertinent part as follows: 


Sec. 5(a) Retroactive pay, compensation, or salary shall be paid by reason of 
this Act only in the case of an individual in the service of the United States 
(including service in the Armed Forces of the United States) or the municipal 
poner of the District of Columbia on the date of enactment of this 


Since Mrs. Carres was separated from the Government service on 
April 14, 1970, she may not be said to have been in the service of 
the United States on the date of enactment of the act. However, the 


record indicates that Mrs. Carres transferred under the provisions of 
Public Law 85~—795, now codified in 5 U.S.C. 3581 to 3584 (Supp. V). 
She therefore has reemployment rights under 5 U.S.C. 3582(b) which, 
as amended by section 502 of the Foreign Assistance Act of 1969, 


83 Stat. 805, 825, provides with respect to a reemployed employee that: 


* * * On reemployment, he is entitled to be paid, under such regulations as 
the President may prescribe and from appropriations or funds of the agency 
from which transferred, an amount equal to the difference between the pay, 
allowances, post differential, and other monetary benefits paid by the inter- 
national organization and the pay, allowances, post differential, and other 


monetary benefits that would have been paid by the agency had he been detailed 
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to the international organization under section 3343 of this title. Such a payment 
shall be made to an employee who is unable to exercise his reemployment right 
because of disability incurred while on transfer to an international organization 
under this subchapter and, in the case of any employee who dies while on such 
a transfer or during the period after separation from the international organiza- 
tion in which he is properly exercising or could exercise his reemployment right, 
in accordance with subchapter VIII of chapter 55 of this title. This subsection 
does not apply to a congressional employee nor may any payment provided for 
in the preceding two sentences of this subsection be based on a period of 
employment with an international organization occurring before the first day 


of the first pay period which begins on or after the date of enactment of the 
Foreign Assistance Act of 1969. 


The following comments concerning amendments made by section 
502 appear at page 63 of H. Rept. No. 91-611, November 6, 1969: 

Detailed employees remain on the active rolls of their Federal agencies and 
receive their pay and allowances directly from their agencies. Policies of most 
international organizations prohibit or place severe restrictions on acceptance 
of compensation by their staff members from external sources. Under this amend- 
ment, however, the difference, if any, would be paid to the employees only upon 
reemployment by the Federal agency. It may be argued that the anticipation of 
a deferred payment for services rendered to an international organization 
constitutes an effective tie or relationship to the Government but this relation- 
ship exists in any case since it is understood that the employee will return to 
his Government’s service and while he is working for the international organiza- 
tion his retirement and other benefits are protected. 


Recognizing that provision has been made for conta periods 
of employment with international organizations as Federal employee 
service for the specific purpose of retaining insurance, health, and 
retirement benefits, it is nevertheless clear that a distinction is to be 
made between those employees transferred to international organiza- 
tions and those who are detailed. Detailed employees remain on the 
Government rolls and receive pay as being in the service of the United 
States. Those transferred are guaranteed that their pay will not be 
less than if they had remained on the Government rolls, but such 
guarantee is effective only upon condition of reemployment. If an 
employee earns as much as or more while serving with an interna- 
tional organization than he would have earned as a Federal employee, 
no payment under the guarantee would be required. And if he earns 
less without being reemployed, no payment would be authorized. 

Accordingly, the pay of Mrs. Carres being for adjustment under 
the provisions of 5 U.S.C. 3582(b), as amended, to include the retro- 
active portion if required, the question presented is answered in the 
negative and the voucher, which is returned, may not be certified for 
payment. 


[ B-170210 J 


Quarters Allowance—Dependents—Quarters Occupancy Prevented 
by “Competent Authority” 


Although paragraph 30221 of the Department of Defense Pay and Allowances 
Entitlements Manual and 37 U.S.C. 408(d) provide for the payment of a basic 
allowance for quarters when because of orders by competent authority the de- 
pendents of a member of the uniformed services are prevented from occupying 
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assigned quarters, where the Government arranges for the movement of the 
household goods of an Army officer to family-type quarters designated adequate 
and the move is not accomplished by the effective date stated in the assignment 
orders, the payment of a basic allowance for quarters with dependents to the 
officer may not be continued beyond the effective date of the quarters assignment, 
as the transportation contract does not constitute the “competent authority” re- 
— to create entitlement to the allowance after the effective date of the 
assignment. 


To Captain H. D. Flynn, Department of the Army, September 9, 
1970: 


Further reference is made to your letter (file reference MEDES— 
CF), dated May 12, 1970, requesting an advance decision as to the pro- 
priety of making payment on a voucher in the amount of $33.03 in 
favor of Second Lieutenant Orbra Ray Johnson, SSAN 45464-4553, 
representing basic allowance for quarters with dependents for the 
period April 22, 1970, through April 30, 1970. Your letter was for- 
warded to this Office by the Office of the Comptroller of the Army and 
has been assigned DO Number A-1082 by the Department of Defense 
Military Pay and Allowance Committee. 

The following facts were set forth in your letter as being pertinent 
to the case. By Special Order Number 85, issued by Headquarters, 
Presidio of San Francisco, California, dated April 21, 1970, Lieutenant 
Johnson was assigned family-type Government quarters, designated as 
“Adequate,” effective April 22, 1970, and such orders state “Move to 
be made at Government expense.” It appears that on the effective date 
of quarters assignment, the member contacted the transportation 
officer, Presidio of San Francisco, to arrange for transportation of his 
household goods from his off-post private residence and from storage 
to the assigned quarters. The member was advised by that officer that 
his household goods at his San Francisco residence could not be moved 
until April 27, 1970, and that those goods in storage would be moved 
on May 1, 1970. Despite the fact that his quarters allowance was termi- 
nated April 21, 1970, he did not move into his assigned quarters until 
May 1, 1970, and he claims entitlement to a quarters allowance for the 
additional period. 

You request a decision on the following questions: 

a. Does the contract between the Transportation Officer and the moving com- 
pany for delivery of household goods of a service member represent the com- 
petent authority as contained in paragraph 30221 DOD Pay Manual which 
prevents a family from occupying family type quarters when delivery of the 
household goods are at a date later than the date of assignment by the installa- 
tion commander and when the quarters are not provided with a minimum of 
essential furnishings necessary for the good health and well-being of a member’s 
ee attached voucher properly payable? 

The portion of paragraph 30221 of the Department of Defense 
Pay and Allowances Entitlements Manual, to which you make ref- 
erence, provides in pertinent part : 


a. When entitled to BAQ. A member with dependents who is entitled to basic 
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pay is entitled to BAQ at the rates prescribed for members with dependents 
when: 


* * * * * 7 * 


(2) Adequate Government quarters are not furnished for his dependents, or 
his dependents are prevented by competent authority from occupying such quar- 
ters, even though the member is assigned quarters for himself. 


The above-quoted portion of the DODPM is based upon certain 
provisions contained in section 403 of Title 37, U.S. Code. Subsection 
(b) of that section provides that, except as otherwise provided by law, 
a member of a uniformed service who is assigned to quarters of the 
United States or a housing facility under the jurisdiction of a uni- 
formed service, appropriate to his grade, rank, or rating, and adequate 
for himself, and his dependents, if with dependents, is not entitled to 
a basic allowance for quarters. However, the restriction contained 
therein is qualified by subsection (d), which provides that a member 
assigned Government quarters may not be denied the basic allowance 
for quarters if, “because of orders of competent authority, his depend- 
ents are prevented from occupying those quarters.” 

In our decision of July 22, 1968, 48 Comp. Gen. 28, we stated that : 


It has long been established that quarters and rental allowances. are payable 
to a member of a military service as reasonable commutation in money when 
he is not furnished public quarters and he must provide his own. Also, it has 
been the policy of the uniformed services to provide family units to the extent 
that exigencies of the service will allow. Thus, within certain limitations, the 
law authorizes transportation of an officer's dependents to his station to reside 
with him. Also, the law permits payment of basic allowance for quarters where, 
because of the member’s military assignment, adequate quarters are not avail- 
able or he is not permitted to have his dependents at his permanent post of duty, 
even though he is assigned quarters for himself. 


It is believed that neither the provisions of law contained in 37 
U.S.C. 403(d) nor the quoted regulations contemplate the type of 
situation involved in this case. No military orders were issued to the 
member which prevented his dependents from occupying the quarters 
which were assigned for their use. Their reasons for not occupying 
such quarters prior to May 1, 1970, had nothing to do with the ade- 
quacy of such quarters but were due solely to the fact that all of 
their household goods were not moved into the assigned quarters until 
that date. It is our view that the foregoing provisions of law and 
regulations apply to situations in which dependents, who are not 
residing in Government quarters, are denied permission by virtue of 
military orders from moving to and living with the member at his 
duty station for reasons deemed adequate by the order issuing au- 
thority. See 34 Comp. Gen. 436 (1955) and B-129805, October 9, 1958. 

While it appears that Lieutenant Johnson did not move his family 
into the assigned Government quarters until May 1, due to the failure 
of the transportation officer to have his household goods moved 
promptly, the special orders issued to him made a definite assignment 
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» of adequate family-type quarters on a specific date. Such assignment 
defeats his right to receive a basic allowance for quarters, effective the 
date of the assignment. See Table 3-2-8, Rule 1, DODPM. 

. There being no basis for payment of the voucher accompanying 
your request, it is being retained in the files of this Office. 


n 
n 
> [ B-169813 J 
’ 
© Bids—Discarding All Bids—“One Responsive Bid” Clause 
- 
© The cancellation, pursuant to paragraph 2-404.1(b) (viii) of the Armed Services 
Procurement Regulation as being in the best interest of the Government, of an 
Oo invitation for bids that contained a “One Responsive Bid” clause to assure ade- 
d quate price competition, and the resolicitation of the procurement when the low 
bid was determined to be nonresponsive and the only other bid received ex- 
r cessively priced, was in accord with paragraph 2-404.2(e), ASPR, which author- 
2 izes the rejection of unreasonably priced bids, and was proper, even though 
initially the reasons for cancellation of the invitation should have been ad- 
|- vanced, as paragraph 2-404.1(b) (viii) is not self-executing, and the clause 
should not have been used as it only created uncertainty and was superfluous 
because mere recitation of the clause did not establish a sufficient reason for bid 
rejection and resolicitation of the procurement. 
2 To the American Air Filter Company, Inc., September 15, 1970: 
. Further reference is made to your telegram of J uly 17, 1970, and 
> subsequent correspondence, protesting the cancellation of invitation 
: for bids (IFB) No. DACA87-70—B-0005 and the issuance of request 
1- for proposals (RFP) No. DACA87-71-R-0004 for the same items by 
" the United States Army Engineer Division, Huntsville, Alabama. You 
7 protest any award under the RFP, and request that it be canceled and 
if the IFB be reinstated for the purposes of an award to you as lowest 
“ responsive bidder. We are advised that proposals under the RFP were 
“ received on July 17, 1970, and that award was made thereunder on 
g August 7, 1970, to North American Rockwell. 
“d The invitation was issued on January 30, 1970, and requested bids on 
if 22 combustion engine air filters. The details concerning this advertised 
il procurement were set forth in our decision 50 Comp. Gen. 8, July 6, 
d 1970, copy of which was furnished to you. You had protested award to 
yt the low bidder under the invitation on the basis that its bid was non- 
f responsive. Our decision of July 6, 1970, concluded that the bid sub- 
is mitted by Filter Products Division, Air-Maze Plant, North American 
% Rockwell, was nonresponsive and should not be considered for an 
3, award. As a result of this decision, only your bid remained for con- 
y sideration under the invitation. 
e On July 6, 1970, all bids under the invitation were rejected and re- 
q solicitation action was initiated by RFP-0004, which incorporated the 


t terms and conditions of IF'B -0005 and the original delivery schedule. 





178 DECISIONS OF THE COMPTROLLER GENERAL [50 


Cancellation was stated as being effected in accordance with paragraph 
2-404.1(b) (viii) of the Armed Services Procurement Regulation 
(ASPR) and as being in the best interest of the Government. 

Your telegram of July 7, 1970, to the contracting officer asked the 
following questions: 


1. WHY WAS AMERICAN AIR FILTER’S BID REJECTED? ASPR 2-404.3 
REQUIRES NOTICE OF REJECTION. 

2. WHAT IS REASON FOR CANCELLATION OF SUBJECT IFB? 

3. REQUEST YOU CITE ASPR PARAGRAPH AUTHORIZING INCLUSION 
OF THE “ONE RESPONSIVE BID” CLAUSE ON PAGE 6 OF THE SUBJECT 
IFB. 


By telegram of July 13, 1970, the contracting office advised you as 
follows: 


1. BIDS WERE REJECTED AND IFB WAS CANCELLED IN ACCORD- 
ANCE WITH ASPR 2-404.1(B) (VIII) and the “ONE RESPONSIVE BID” 
CLAUSE OF THE IFB. 

2. THIS CLAUSE WAS INCLUDED IN THE IFB TO ASSURE THE GOV- 
ERNMENT AN AWARD UNDER COMPETITIVE CIRCUMSTANCES. 


By telegram of July 14, 1970, to the contracting office, you requested 
clarification, and by telegram of July 15, 1970, the contracting office 
advanced further justification (noted infra) for the action taken. 

The primary issue raised by your questioning of the action taken 
is whether the cancellation of the invitation was proper under the cir- 
cumstances. The administrative bases for cancellation of invitation 
—0005 were stated in the contracting officer’s report as follows: 


a. In accordance with the “One Responsive Bid” clause, the single responsive 
bid was rejected because there was no assurance of adequate price competition. 
The invitation contained a provision for “One Responsive Bid” as follows: “In 
the event only one responsive bid is received for a responsive bidder, the Gov- 
ernment reserves the right to cancel this solicitation and resolicit by whatever 
procedures are then appropriate.” This provision was devised by Huntsville Divi- 
sion for use in the SAFEGUARD program to provide for an award under com- 
petitive circumstances. This provision is not in conflict with any provision of 
ASPR and no objection was made to the clause by any bidder during the bid- 
ding period. With the decision of the Comptroller General concluding that the 
NAR bid was nonresponsive, one responsive bid remained. 

b. As of the date of cancellation of the solicitation it was apparent that the 
performance period of the proposed supply contract would need to be compressed 
at a potential increase in cost to meet the contractual delivery schedule in the 
existing construction contract for which the supplies were being provided. The 
invitation did not provide for consideration of all factors of cost to the Govern- 
ment due to the delay in award of 39 days past 28 May 1970, which was the date 
the Government assumed it would make an award. The Government could not, 
based on information on 6 July 1970, extend delivery dates to accommodate this 
39-day slippage, as the original delivery dates were based on construction need 
dates. Further, the Government was contractually committed to the construction 
contractor to furnish the filters on a schedule derived from these delivery dates 
and the construction contractor had reiterated the need to hold this delivery 
schedule. Thus, the effect of this delay as of 6 July 1970, was to reduce the per- 
formance time available to the supplier by 39 days from the performance time 
provided under the invitation upon which bids were based. The cost to the Gov- 
ernment of this reduced performance time was not provided for in the invitation. 

c. It could not be determined that the AAF bid price was fair and reasonable. 
The bid price of AAF’, $198,572, for 22 units could not be determined as fair and 
reasonable by the contracting officer. The Government estimate for the Combus- 
tion Air Engine Filters was $137,280 for the 22 units on the solicitation. Further, 
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the bid price of AAF was 27% higher than the bid price of NAR and included 
in the NAR bid was payment of a royalty to AAF. It was recognized that the 
Comptroller General declared the bid of NAR non-responsive ; however, use of the 
bid price as a basis of comparison is valid since the government had conducted 
a favorable preaward survey in which it was found that an acceptable product 
conforming to the specifications had been offered. 


With respect to the “One ae Bid” clause, cited in the con- 
tracting officer’s telegram of July 13, 1970, we are advising the Secre- 
tary of the Army by letter of today that the mere recitation of the 
clause does not establish a sufficient reason for rejection of the bid and 
resolicitation of the requirement. See ASPR 2404.2 (e). Moreover, we 
can appreciate your uncertainty as to the bases for the cancellation 
when faced with the further advice in the telegram of July 13 that 
cancellation was in accordance with ASPR 2-404.1(b) (viii), which 
authorizes such action “for other reasons * * * in the best interest of 
the Government.” We agree that this subparagraph is not self-execut- 
ing; the reasons why cancellation is in the best interest of the Govern- 
ment must be stated. In this connection, the contracting office’s tele- 
gram of July 15, 1970, in addition to reemphasizing its reliance on the 
“One Responsive Bid” clause, advanced in general terms the two rea- 
sons requiring cancellation, which are treated more extensively in 
paragraphs “b” and “c” of the contracting officer’s report, quoted 
above. 

While we believe that these reasons should have been advanced initi- 
ally, we cannot agree with your apparent contention that the citation 
of ASPR 2-404.1(b) (viii) demonstrates that these other reasons did 
not exist and cannot support the action taken. (We note that it was 
the contracting officer’s belief that citation of ASPR 2-404.1(b) (viii) 
was appropriate since it was considered to encompass all reasons for 
cancellation.) 

Of the reasons advanced in the contracting officer’s report, we focus 
only on his above-quoted paragraph “c” and the determination that 
your price was unreasonable. Section 2305(c) of Title 10, United 
States Code, provides that all bids may be rejected if the head of the 
agency determines that rejection is in the public interest; and such 
right is also reserved by paragraph 10 of the solicitation instructions 
and conditions. ASPR 2-404.2(e), implementing the authority to re- 
ject bids, provides that any bid may be rejected if the contracting 
officer determines in writing that it is unreasonable as to price. Our 
Office and the courts have held that the rejection of bids is a matter 
of administrative discretion and that a request for bids does not 
import:an obligation to accept any of the bids received, including the 
lowest conforming one. See B-168562, January 14, 1970; B-126211, 
January 9, 1956; 36 Comp. Gen. 364, 365 (1956). From our review of 
the record, we must conclude that the contracting officer’s determina- 
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tion that your price was unreasonable was not an abuse of his broad 
discretion in this area. See 47 Comp. Gen. 103 (1967) ; 39 zd. 396 (1959). 
Accordingly, we can interpose no legal objection to the cancellation 
and resolicitation of the requirement. 

For the foregoing reasons, your protest is denied. 


[ B-170112] 


Military Personnel—Record Correction—Payment Basis—lInterim 
Civilian Earnings 


In the computation of the active duty pay and allowances due an enlisted mem- 
ber of the uniformed services incident to the correction of his military records 
under 10 U.S.C. 1552 to show that his discharge was null and void and that he 
has remained on active duty until voluntarily retired under 10 U.S.C. 8914, 
the deduction of interim civilian earnings is required, notwithstanding the 
member retired earlier than required by the decision of the court in 419 F. 
2d 714. Moreover, the fact that the Correction Board’s recommendation against 
offsetting interim earnings was administratively approved is without effect, 
as there is no discretionary power to make determinations of specific amounts 
to be paid pursuant to a military records correction since payment depends solely 
upon a proper application of statutes and regulations to the facts shown in a 
corrected record. . 


Military Personnel—Record Correction—Payment Basis—Unem- 
ployment Compensation 

The payment for a period of active duty incident to the correction of the mili- 
tary records of a member of the uniformed services is not subject to a deduc- 
tion for the unemployment compensation received by the member during the 
period between premature discharge from duty and retirement, as the rule 
in 35 Comp. Gen. 241 to the effect unemployment compensation is not deductible 
from the back pay of a civilian employee restored to duty because of direct 
refund by the employee is for application. Therefore, since the unemployment 
compensation received by the member does not come within the purview of 
“interim civilian earnings” for the purpose of the administrative directive 
that such earnings are deductible in Correction Board cases, the amount of 


unemployment compensation deducted from the pay adjustment made to the 
member is for refund to him. 


To Major N. C. Aleock, Department of the Air Force, September 
15, 1970: 


Your letter dated June 4, 1970, file reference MPECA, with enclo- 
sures, forwarded here by letter dated June 22, 1970, Headquarters 
United States Air Force, requests an advance decision as to the 
propriety of payment to Staff Sergeant George J. Geiger, 165 16 
8250, of $2,423.63 representing interim civilian earnings and unem- 
ployment compensation withheld from a payment of active duty pay 
and allowances made to him incident to the correction of his military 
records. Your request was approved and assigned Air Force Request 
No. DO-AF-1083 by the Department of Defense Military Pay and 
Allowance Committee. 
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You say that Sergeant Geiger was discharged from the Air Force 
on August 7, 1963, under the provisions of Air Force Regulation 
39-14, at which time he had active service totaling 19 years, 2 months, 
and 3 days. He questioned the validity of such discharge by a suit 
in the United States District Court for the District of Columbia, but 
the case was dismissed on the Government’s cross-motion for sum- 
mary judgment. 

On July 22, 1969, the United States Court of Appeals, District of 
Columbia Circuit, ruling on an appeal filed by Sergeant Geiger 
(Geiger v. Brown, 419 F. 2d 714) concluded that his discharge from 
the Air Force “was unavailing to effect his separation from that serv- 
ice prior to expiration of his then current term of enlistment” and, 
in reversing the judgment of the lower court, it remanded the case 
for further proceedings consistent with its holding. In accordance 
therewith, the United States District Court for the District of Colum- 
bia by an Order on Mandate, dated November 6, 1969, vacated its prior 
judgment and declared Sergeant Geiger’s discharge on August 7, 
1963, null and void. 

On November 6, 1969, Sergeant Geiger applied to the Air Force 
Board for the Correction of Military Records for the correction of 
his military records to show that he was not discharged on August 7, 
1963, but remained on active duty until eligible for retirement for 
years of service and then retired. His attorney represented to the Cor- 
rection Board that, in consideration of there being no offsets for 
interim civilian earnings against the active duty pay due Sergeant 
Geiger as a result of the correction of the military records, it was 
desired that such records show Sergeant Geiger was not discharged 
but that he was retired at the earliest possible date; i.e., 20 years’ 
service, and that thereafter he be deemed to be in a retired status. 
The Litigation Division of the Office of The Judge Advocate General, 
Department of the Air Force, concurred with this representation and 
recommended that no offsets for interim civilian earnings be made 
against the active duty pay which would be due Sergeant Geiger. 

On January 28, 1970, the Correction Board after consideration of 
the unappealed Order on Mandate of the United States District 
Court of the District of Columbia, the representations of counsel, and 
the facts as shown in the official record, recommended that Sergeant 
Geiger’s military records be corrected to show that he was not dis- 
charged from the United States Air Force on August 7, 1963, but 
continued on active duty until June 30, 1964, when he was released 
from active duty and voluntarily retired effective July 1, 1964, under 
the provisions of 10 U.S.C. 8914. The Board further recommended that 
in the computation of any amounts found due as a result of this cor- 
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rection of military records, deduction would not be made for interim 
civilian earnings, if any, for the period commencing August 7, 1963, 
to June 30, 1964. By memorandum dated February 6, 1970, to the 
Chief of Staff, United States Air Force, the Assistant Secretary of 
the Air Force, Manpower and Reserve Affairs, directed that all nec- 
essary and appropriate action be taken in accordance with the recom- 
mendations of the Board. 

It appears that in determining the amount due Sergeant Geiger as 
a result of the correction of his military records, consideration was 
given to our decision dated April 2, 1970, 49 Comp. Gen. 656. In that 
decision we concluded that, in view of a memorandum dated March 12, 
1969, from the Assistant Secretary of Defense to the Secretaries of the 
military departments, directing that appropriate action be taken to re- 
quire the deduction of interim civilian earnings in correction board 
cases such as this, a stipulation by the officers there involved as to the 
payment they were to receive by reason of the correction of their rec- 
ords, or any determination by the correction board as to the basis on 
which their money claims would be settled, was without cffect to pre- 
vent the offset of interim civilian earnings. 

You say that because of doubt raised by this decision, an amount 
equivalent to Sergeant Geiger’s then reported interim civilian earnings 
plus unemployment compensation aggregating $2,423.63, received by 
him during the period of extended active duty, was withheld from 
the retroactive retired pay then still unpaid to him. Also, you say that 
later documentation establishes that the amount of offset, if applicable, 
should be $2,129.63 instead of $2,423.63, since the unemployment com- 
pensation received by Sergeant Geiger was $798 rather than $1,092, as 
originally reported. 

You suggest that the factual situation in this case is different from 
that considered in the decision of April 2, 1970, and could support a 
“no off-set” provision in that the agreement which the Correction 
Board was seeking to put into effect was based on a relinquishment by 
Sergeant Geiger of the right, as established by the United States Court 
of Appeals, to be considered as being on active duty to the date of 
expiration of his then current term of enlistment. In this connection, 
you say that Sergeant Geiger in effect relinquished this right under 
the Court order to remain on active duty until November 6, 1964, the 
end of his current period of enlistment. You point out that if this 
earlier separation from active duty had not been agreed to, Sergeant 
Geiger would have been entitled to active duty pay and allowances 
through November 6, 1964, assuming that would have been the date 
of separation. ‘ 

The statutory authority for the payment by a department concerned 








a AAS TS 


a 


ee he 





EN eR 


ee 


ve meee, 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 183 


of allowances, compensation, emoluments, or other pecuniary benefits, 
if found to be due on a claim presented by a member whose military 
or naval records are corrected, is contained in 10 U.S.C. 1552(e). 
Memorandum dated March 12, 1969, from the Assistant Secretary of 
Defense to the Assistant Secretaries of the military departments (fi- 
nancial management) requires the deduction of interim civilian earn- 
ings received from civilian employment in effecting settlement of back 
pay and allowances found due a member or former member of the uni- 
formed services by reason of the correction of his military or naval 
records in certain cases pursuant to 10 U.S.C. 1552. 

The conclusion in the decision of April 2, 1970, followed the holding 
in decision of July 7, 1954, 34 Comp. Gen. 7, that the Secretaries of 
the Army, Navy, Air Force, and Treasury are not vested with any 
discretionary power to make determinations of the specific amounts to 
be paid as a result of the correction of military or naval records pur- 
suant to section 207 of the Legislative Reorganization Act of 1946, as 
amended (now codified in 10 U.S.C. 1552) ; and, therefore, the amounts 
authorized to be paid under section 207(b) of the act depend solely 
upon a proper application of the statutes and regulations to the facts 
as shown by the corrected record in each particular case. See, also, 40 
Comp. Gen. 502; 42 zd. 582; 44 id. 144; and 45 zd. 47. 

In our opinion, the fact that Sergeant Geiger requested voluntary 
retirement prior to the date of the expiration of his enlistment affords 
no basis for departing from the conclusion reached in the decision of 
April 2, 1970. In the case considered in that decision, as in this case, 
the members concerned were entitled under the decision of the court to 
continue in an active duty status beyond the date of retirement but 
requested the Correction Board to correct the record to show their 
earlier retirement with the understanding that there would be no offset 
of civilian earnings against the active duty back pay and allowances. 

Therefore, no effect may be given to the Assistant Secretary’s direc- 
tion that no deduction should be made for interim civilian earnings 
for the period August 7, 1963, to June 30, 1964. Such direction does not 
relate to a record correction within the purview of 10 U.S.C. 1552 but 
rather a determination of the specific amount to be paid as the result 
of the records correction in Sergeant Geiger’s case. 

Under the law and regulations, the Air Force is authorized to pay 
to Sergeant Geiger pay and allowances for the constructive period of 
active duty, August 7, 1963, to June 30, 1964, as reflected by his cor- 
rected military records, subject, of course, to the deduction of interim 
civilian earnings for the corresponding period as required by the 
Memorandum of March 12, 1969. The amount payable to Sergeant 
Geiger, as based on the corrected record, is for determination in the 
first instance by the appropriate Air Force disbursing officer. 
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With respect to the amount withheld from Sergeant Geiger, in 
decision of October 28, 1955, 35 Comp. Gen. 241, which involved the 
application of the act of June 10, 1948, Ch. 447, 62 Stat. 354, 5 U.S.C. 
652 (1952 ed.), in the case of a Postal Service employee restored to 
his former position, the act requiring a deduction of “amounts earned 
by him through other employment during such period,” we held that 
unemployment compensation received from the Oklahoma Employ- 
ment Security Commission during the involved period may be required 
to be refunded to that Commission and, therefore, no deduction should 
be made from the back pay to which the employee was entitled follow- 
ing his restoration. We see no reason why the principle of that decision 
should not be applicable in military back pay cases such as this. There- 
fore, the unemployment compensation received by Sergeant Geiger 
does not come within the purview of the term “interim civilian earn- 
ings” for the purposes of the memorandum of March 12, 1969, and 
the amount involved, $1,092, may be refunded to Sergeant Geiger. 

Your question is answered accordingly and the voucher is returned, 
payment thereon being authorized on the basis indicated above. 


[ B-169172 9 


Contracts—Data, Rights, Etce.—Restrictive Data Rights v. Procure- 
ment Methods 


The “engineering critical” designation assigned by agreement to replacement 
parts for engines developed at costs shared by the manufacturer and Govern- 
ment to preclude the use of the data for competitive purposes because of the 
difficulty to determine the rights of the parties, relating to restricted data rights 
and not to procurement methods, additional sources of supply may be developed 
by instituting appropriate tests and qualification procedures, provided the rights 
of the manufacturer are not infringed. Paragraph 1-313 of the Armed Services 
Procurement Regulation requires the competitive procurement of spare parts, 
and it would be contrary to the concept of “maximum practical competition” to 
hold that an “engineering critical” item may not be procured competitively 
without regard to the willingness and ability of other than the sole source sup- 
plier to produce the parts without infringement of the proprietary rights. 


To the Secretary of the Air Force, September 16, 1970: 


By letter dated May 27, 1970, with enclosures, the Chief Contract 
Placement Division, Directorate/Procurement Policy, Deputy Chief 
of Staff/Systems and Logistics, furnished our Office with a report on 


the protest by the Jet Avion Corporation against the sole source pro- 
curement from the original manufacturer of combustion chamber 


clamps used as replacement parts in Pratt and Whitney J—57 (Pratt 
and Whitney Part No. 488125) and TF-33 (Pratt and Whitney Part 
No. 488124) jet airplane engines. 

The protest was supplemented by letter from the attorneys for Jet 
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Avion dated May 5, 1970, amplifying the protest to cover contracts for 
the modification of existing clamps to a new configuration, and specif- 
ically protesting an emergency procurement of such modified clamps 
from a licensee of the original manufacturer. 

The protest alleges generally that an “engineering critical” designa- 
tion applied to the subject clamps by the original manufacturer under 
an earlier Navy contract (contract No. NOw 62-0773-i) should not be 
regarded as requiring sole source procurement so long as parts offered 
by other manufacturers “meet the requisite standards of reliability ;” 
i.e., a source which “has satisfactorily manufactured the parts in the 
past” or “a source whose ability to provide parts of the requisite relia- 
bility and interchangeability can be assured by means of data, tests, 
etc.” As evidence that Jet Avion meets these requirements and there- 
fore should be considered as a source for the subject clamps, the at- 
torneys for Jet Avion point out that in late 1968 and early 1969 Jet 
Avion actually was awarded contracts for emergency requirements of 
600 J-57 jet engine clamps and 450 TF-33 jet engine clamps, which 
contracts were satisfactorily performed allegedly at prices below those 
customarily charged by Pratt and Whitney. _ 

The attorneys also state that following these awards, a comparative 
analysis of Jet Avion and Pratt and Whitney TF-33 clamps selected 


at random was conducted by the San Antonio Air Materiel Area 


(SAAMA) Propulsion Branch and the determination made that the 
Jet Avion TF-33 clamp was “equal if not superior to the PWA 
clamp.” Although no J—57 clamps were tested, the Chief, Propulsion 
Branch, stated that the J-57 clamp “is an almost identical clamp” 


which could be expected to be “similar in quality” to the TF-33 clamp. 


In spite of the prior contracts and the favorable engineering analy- 
sis by the SAAMA Propulsion Branch, Jet Avion was notified on 
June 10, 1969, by the Director, Procurement and Production, Head- 
quarters, San Antonio Air Materiel Area, as follows: 


Pratt and Whitney part numbers 488124 and 488125, combustion chamber clamps 
are procurement method coded “Engineering Critical” by the Navy and Pratt and 
Whitney in accordance with MIL-STD-789 and USAF and U.S. Navy Agree 
ment Relating to the Implementation of this Military Standard on “Procure- 
ment Method Coding of Aeronautics Spare Parts.’ SAAMA’s engineering staff 
concurs with the “Wngineering Critical” designation applied to PWAS P/H’s 
488124 and 488125. Accordingly, until such time as your firm is listed as an ap- 


proved vendor source by the Navy and/or Pratt and Whitney Aircraft, we will be 
unable to procure referenced clamps from Jet Avion Corporation. 


Thereafter, procurement responsibility for spare parts for the J-57 
and TF-—33 jet aircraft engines was transferred to the Oklahoma City 
Air Materiel Area (OCAMA). That activity, by letter dated Sep- 


tember 11, 1969, advised Jet Avion that procurement of critical items 








186 DECISIONS OF THE COMPTROLLER GENERAL [50 


could only be accomplished from sources approved by the original 
manufacturer. That letter stated, in pertinent part, as follows: 


These clamps have been determined to be critical items from an engine opera- 
tional and reliability standpoint. Therefore, it has been determined that subject 
combustion chamber clamp should be procured from only those sources qualified 
and approved by the prime contractor in accordance with established policy 
regulating the source coding of engine spare parts. In this respect, this item is 
coded SAV (sole source from prime contractor) on the critical parts list as 
jointly approved by the prime contractor and the U.S. Navy. It is OCAMA’s 
decision to abide by this coding. 


Apparently as a result of Jet Avion’s interest, a joint Air Force- 
Navy Ad Hoc Committee was established to consider the feasibility of 
competitive breakout of spare parts, including the subject clamps, for 
Pratt and Whitney engines. Also, while procurements for the purchase 
and modification of the subject clamps were pending at the time the 
Jet Avion protest was filed, and while the protest was initially directed 
at opening up these procurements to competition, such procurements 
have since been made, on the basis of urgency, on a noncompetitive 
basis by the placement of contracts with Pratt and Whitney and with 
Lawson Manufacturing Company, a source approved by Pratt and 
Whitney, and we are advised that no additional procurements are 
presently contemplated. 

A complicating factor is that the clamps originally procured and 
supplied in 1968 and 1969 by Jet Avion were not equipped with a heat 
shield, while the current version of the clamps is equipped with a “snap 
in heat shield.” This change in configuration, incidentally, is advanced 
by the cover letter to the administrative report as the sole basis for 
denial of the Jet Avion protest on the ground that the current version 
of the heat shield has never been furnished by Jet Avion. 

While the above-summarized events may affect the interests of Jet 
Avion as regards its efforts to become qualified by the Air Force as a 
supplier or modifier of the subject clamps, the issue for our considera- 
tion is whether competitive procurement of spare parts designated 
“engineering critical” by the Air Force is permissible without the 
necessity of removing that designation by joint Air Force-Navy ac- 
tion so long as parts supplied by suppliers other than those approved 
by the original manufacturer are able to pass appropriate qualification 
tests. 

The briefs submitted by Jet Avion’s attorneys cite decisions of our 
Office, 10 U.S.C. 2304(g), Armed Services Procurement Regulation 
(ASPR) 1-300.1, 3-101, and 1-102(c), as setting forth the general 
requirement that maximum practicable competition should be obtained 
by the Government even in negotiated procurements for items where it 
is determined that “because of such factors as the need for extremely 
high reliability, [replacement parts] are not susceptible of procure- 
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ment on an unlimited competitive basis.” The attorneys’ briefs also 
cite ASPR 1-313 and the Department of Defense High Dollar Spare 
Parts Breakout Program, contained in Air Force Regulation (AFR) 
57-6, section 1-300.1 (March 1969), as carrying that general competi- 
tive requirement into the area of high reliability spare parts. We have 
often stated that, absent sufficiently documented reasons, competition 
in all aspects of Government procurement is the desired goal and that 
continuing vigilance should be exercised in an effort to maximize 
competition. 

The briefs conclude that the only thing required by the cited au- 
thorities and the Navy-Pratt and Whitney engineering criticality 
agreement justifying competitive procurement even of “engineering 
critical” items is that the items meet the governing standards of relia- 
bility without the use of restricted technical data. As evidence that the 
Jet Avion clamps actually meet the requirements, the briefs point to the 
past Air Force procurement of Jet Avion clamps and maintain that 
this experience provides a good indication that the Jet Avion claims 
would successfully pass any Air Force qualification tests. Accordingly, 
the briefs request that the Air Force either be directed to approve Jet 
Avion as an additional source for combustion chamber clamps or, in 
the alternative, that testing or qualification procedures immediately be 
instituted by the Air Force. 

The Air Force administrative report, on the other hand, cites AFR 
57-6, paragraph 4-104.2, which requires that the Department of De- 
fense procuring activity originally assigning a procurement method 
code be interrogated before assigning a different code to a given item, 
and states that “Such interrogation action was taken through SAAMA 
message 241325Z June 1969 and was confirmed by NAVAIRSYS- 
COMHQ message 272112Z June 1969.” In this regard, the contract- 
ing officer’s statement of facts and findings attached to the Air Force 
report takes the position that a procurement method code of 8AV pur- 
portedly requiring sole source procurement from the prime manufac- 
turer in accordance with AFR 57-6 has been and is assigned to the 
subject clamps by joint Navy-Pratt and Whitney action. The report 
also mentions a July 15, 1965, agreement between Air Force and Navy 
with regard to procurement method coding of aeronautical replenish- 
ment spare parts, apparently to absolve the Air Force from responsi- 
bility in changing any procurement method codes assigned to combus- 


tion chamber clamps. The report also cites Exhibit H of Navy contract 
NOW 62-0773 with Pratt and Whitney, which embodies the agreement 
between the N: avy and Pratt and Whitney as to the criteria for estab- 
lishing engineering criticality, to the effect that responsibility for the 
determination of engineering criticality rests with Pratt and Whitney, 


which designed the engines. 
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A brief discussion of the development of the term “engineering 
critical” is necessary. In a briefing presented in April 1970 by the De- 
partment of the Navy to Air Force representatives, the meaning and 
intended effect of that term from the Navy’s point of view was dis- 
cussed. This briefing was also presented to a representative of our Of- 
fice, and a copy of the briefing paper has been furnished our Office for 
its use in resolving the protest. The briefing paper stated, initially, that 
past engine development and continuing engineering costs for Pratt 
and Whitney engines had been financed partially by the company and 
partially by the Government, and that the intermix of these develop- 
mental costs made the determination of rights in data, necessitated by 
later attempts at competitive breakout of spare parts for replenish- 
ment procurement, virtually impossible. This fact led to the negotiation 
of an agreement between Pratt and Whitney and the Navy, which 
provided that data relating to parts designated by agreement to be “en- 
gineering critical” would bear a restrictive legend precluding the Gov- 
ernment from using such data for competitive procurement purposes, 
without making a determination that the data was developed at private 
expense and, hence, its use is restricted. 

The briefing paper further stated that the Pratt and Whituey- Navy 
agreement was contained in contracts involving jet engine parts from 
Pratt and Whitney from 1962 until January 1968, at which time MIL- 
STD-789 became effective. MIL-STD-789, according to the Navy, pro- 
vided for full Government funding of development and continuing 
engineering costs and the incorporation of standard rights in data 
clauses (requiring development at private expense to justify the con- 
veyance to the Government of only limited rights in data) in Pratt and 
Whitney contracts. The Navy further states that MIL-STD-789 estab- 
lished the procedures for assigning Procurement Method Codes, the 
criteria for which are similar to those used in determining the engi- 
neering criticality of a part, but that, contrary to the Air Force posi- 
tion, the parts have not been coded under MIL-STD-789 because the 
engineering criticality criteria are still applicable. 

The import of the Navy briefing paper is that although the deter- 
mination of engineering criticality is based on “manufacturing con- 
siderations,” the term “engineering critical” relates solely to the dis- 
semination or the nondissemination of manufacturing data and not to 
the sources from which parts are to be procured. In this regard, the 
briefing paper stated : 

The major thrust of the Jet Avion protest appears to be that it is possible for 
an activity such as that company to develop the data and capability necessary 
to produce “Bngineering Critical” parts equivalent to those furnished by the 
prime engine contractor. The Navy does not deny such a possibility and has so 


indicated in a letter from NAVAIR to AFLO [Air Force Logistics Command] 
dated 23 May 1967. * * *. 





LES NOONE RD Lie Stes SO 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 189 


The May 23, 1967, letter was prompted by a complaint on the part of 
Pratt and Whitney that the Air Force had competitively procured 
certain “engineering critical” parts. That letter stated, in pertinent 
part: 

* * * The terms of the “engineering critical” agreement do not govern the method 
of parts procurement by the Government. Rather, the authority of the Govern- 
ment to use technical data is governed. Therefore, parts designated “engineering 
critical” can be purchased competitively by the Government, but the technical 


data bearing legends establishing the part involved as “engineering critical’ may 
not be employed by the Government in effecting such purchase. * * *. 


Further evidence of the Navy position is found in NAVAIRSYS- 
COMHQ message of 272112Z June 1969, which is relied on by the Air 
Force as evidence of the initial assignment of a noncompetitive pro- 
curement method code and the subsequent confirmation of that assign- 
ment by Navy. As will be noted from a pertinent quotation from that 
message, it does not provide justification for noncompetitive procure- 
ment, but rather states guidelines to be followed for competitive pro- 


curement. In part that message reads: 

IN ACCORDANCE WITH REF B [the May 27, 1967, letter from NAVAIR to 
AFLC© quoted above] ANY ACTIVITY PROCURING PARTS DEPICTED ON 
DRAWINGS BEARING AN ENGINEERING CRITICAL LEGEND (1) MUST 
DETBPRMINE PARTS AVAILABLE FROM ALTERNATE SOURCES NOT SET 
FORTH ON SAID DRAWING WILL PERFORM IN SERVICE OPERATION 
AS WELL AS SAME PARTS PROCURED FROM DESIGN ACTIVITY, (2) NOT 
USE DESIGN ACTIVITY ENGINEERING TECHNICAL DATA INCLUDING 
DOCUMENTATION REFERENCED THEREON FOR SOLICITATION OF 
BIDS OR IN OTHER PROCUREMENT ACTIONS SO LONG AS PART IS 
DESIGNATED “ENGINEERING CRITICAL” AND (3) TAKE INTO AC- 
COUNT OTHER FACTORS SET FORTH IN REF B. 

We believe that it would be contrary to the concept of “maximum 
practical competition” to hold that “engineering critical” items may 
not be procured competitively because of the Pratt and Whitney-Navy 
agreement or the assignment of a certain “procurement method code” 
without regard to the willingness and the ability of Jet Avion or other 
sources to produce the items without the invasion of contract or pro- 
prietary rights. The position of our Office with regard to the procure- 
ment of high reliability spare parts and the import of ASPR 1-313 
(requiring competitive procurement of spare parts except where ade- 
quate unlimited rights data, test results, and quality assurance proce- 
dures are not available) is succinctly set forth in B-166435, July 1, 
1969, wherein it is stated : 


We find no reason to ascribe to these provisions [ASPR 1-313] a mandate to 
effect sole source awards regardless of the capabilities of producers who, for 
various reasons, had not supplied the identical parts in the past. In other words, 
we feel that the assurances of reliability and interchangeability of spare parts 
may be obtained through competitive negotiation procedures as well as from 
sole source buys from the current manufacturer of the end item. 


It seems to us that some confusion exists with regard to the procure- 
ment by the Air Force of engine parts designated “engineering 
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critical” by the Navy. The Air Force position seems to be that no 
engineering critical parts may be competitively procured without au- 
thorization by the Navy or approval of alternate part sources by Pratt 
and Whitney. In this respect, based on our review, it appears that the 
Air Force requested Navy concurrence for the competitive procure- 
ment of the subject clamps but such request was denied. The Navy 
takes the position that engineering criticality relates only to rights 
in data and that so long as restricted data is not released and assur- 
ances that data in the hands of a proposed alternate source was not 
pirated or obtained, no impediment to competitive procurement of 
“engineering critical” parts exists. This was the import of the Navy 
message, above quoted, which was relied on by the Air Force to justify 
continued sole source procurement. 

Further, the Air Force maintains that a procurement method code 
of 8 AV has been assigned to the parts in question apparently by the 
Navy while Jet Avion’s attorneys point out the code “8,” under MIL— 
STD-789, relates merely to a contractor recommended code as opposed 
to a procurement method code. The Navy’s position, however, as 
stated in its June 27, 1970, message quoted above, is that procurement 
method coding as such was not utilized in this instance because the 
standard used was one of “engineering criticality,” a standard similar 
to but not identical to the one used in procurement method coding. 

Finally, while maintaining that Navy procurement method coding 
and the absence of Navy approval of competitive procurement require 
the continued sole source procurement by the Air Force, the Air 
Force concedes that competitive procurement of “engineering critical” 
parts is feasible where other qualified sources exist. Thus, the contract- 
ing officer’s statement dated May 15, 1970, advises: 

We acknowledge that fact that some critical items can be competed, however, 
these are items where other qualified approved sources are known. * * * How- 
ever, with two or more approved sources, engineering critical items could be 
competitive. 

In our view, the implication of these statements is that alternate source 
qualification is not an Air Force responsibility. 

Further, indications of the Air Force’s position as to the competitive 
character of these clamps may be found in AFLC/MCP messages of 
March 27 and April 3, 1970, wherein these statements appear : 

* * * Pertaining to Sole Source Procurement of T¥-33/J-57 Engine Combustion 
Chamber Clamps. Reference is made to messages on subject matter, MCPP 
131708Z Mar 70 and AFSPPL 171736Z Mar 70. In the absence of information 
requested by this HQ sole source procurement of the item does not appear to be 


justified. You are authorized to compete the present urgent requirement of 1201 
each between Pratt and Whitney and Jet Avion. 


+ » * * * * * 


a. Compete the clamp between P&W, Jet Avion and any other known source 
able to supply qualified items of this nature. 
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b. If contract is to be awarded to any source other than P&W you will be 
required to contract for 1st article test and qualification. The test you outline 
in your message cited above as Phase I & Phase IIB is to be the test accom- 
plished. Inasmuch as the C—141 fleet is averaging approximately 200 hrs a 
month it is believed that thru the use of a lead-the-force aircraft the test can 
be completed in approximately 6 wks. This Headquarters will not condone the 
expenditure of $264,000 and approximately 6 months for testing by P&W as 
advocated in your message as the preferred method of accomplishing the sub- 
stantiation test. * * * The foregoing is based upon the following assumptions & 
facts. 


* * + * , * * 


e. Jet Avion is FAA certified and has previously supplied clamps to the Air 
Force and most major airlines throughout the world. 

d. Previous AF (SAAMA) engineering evaluation even though limited verified 
the Jet Avion Clamp to be equal to or superior in quality to the P&W clamp 
and actual usage experience has never indicated otherwise to our knowledge. 

* + + © © + . 


f. The Navy has agreed that the Government has the right to compete the 
clamp so long as we do not use the P&W limited rights data for reprocurement 
purposes. This does not preclude the use of the data within the government for 
qualification and testing purposes. 


The foregoing highlights the fact that the designation “engineering 
critical” has perpetuated a sole source position without clear justifi- 
cation therefor. However, as the concept of engineering criticality 
was conceived and administered by the Navy, we think that the Navy’s 
opinion of its effect on the limitation of competition must be given 
weight. Accordingly, in view of the reported position of the Navy 
that engineering criticality relates to restricted data rights as opposed 
to procurement method, we can see nc present impediment to qualifi- 
cation by the Air Force of additional sources of supply for the subject 
clamps by appropriate test and qualification procedures, provided 
Pratt and Whitney’s data rights are not infringed in any subsequent 
procurement action. 

We recommend, therefore, that a qualification test program be insti- 
tuted by the Air Force to measure the acceptability of clamps tendered 
by alternate sources since we conclude from the record that the exist- 
ence of an engineering criticality designation does not, in and of itself, 
preclude the qualification of alternate sources of supply. 


[ B-131587 J 


Defense Department—Teachers Employed in Areas Overseas— 
Leaves of Absence 


When teachers in the Department of Defense Overseas Dependents’ Schools are 
absent from duty without authorization, a pay deduction for scheduled workdays 
only would be in accord with Public Law 86-91, as amended, 20 U.S.C, 901-907, 
enacted to eliminate the many difficulties resulting from the application of civil 
service laws and regulations to overseas teachers whose conditions of employ- 
ment are significantly different from those of full-time civil service employees. 
Therefore, the Secretary of Defense having broad authority under section 4 
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of the act (20 U.S.C. 902) to regulate the entitlement of teachers to compen- 
sation and the payment of such compensation, the current regulations may 
be amended to eliminate the requirement for the deduction of salary for all 
days from the time a teacher is absent without proper authorization until a 
return to duty. 


To the Secretary of Defense, September 18, 1970: 


By letter dated February 26, 1970, the Assistant Secretary of De- 
fense (Comptroller) requested our opinion as to the legality of a 
proposed amendment to a regulation governing the deduction of pay 
for unauthorized absences of teachers in the Department of Defense 
Overseas Dependents’ Schools. 

The Assistant Secretary advises that the current regulation gov- 
erning such matters requires the deduction of salary for al/ days from 
the time a teacher is absent without proper authorization until he 
returns to duty. Such regulation is based upon the rule set out in 
our decision at 16 Comp. Gen. 807 (1937), as follows: 


Where, however, the leave without pay is taken without obtaining appropriate 
authorization prior to the taking of such leave, the established rule is that, 
in the absence of a statute specifically providing otherwise, the employee is 
considered in a non-pay status for the entire period during which he absents 
himself from duty, and in such cases deduction of pay is required for all days 
coming within that period, including Sundays and holidays irrespective of 
whether occurring immediately prior to the day on which the employee reports 
for duty. 


The Assistant Secretary states that application of the current regu- 
lation may result in lost pay for as many as 11 authorized nonwork- 
days when a teacher is absent without leave on a scheduled workday. 
This statement is explained by the Assistant Secretary as follows: 
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The teachers are paid a school year salary at a daily rate for the calendar 
days (excluding Saturdays and Sundays) within the school year. For the school 
year from 18 August 1969 through 5 June 1970, pay could be received for 210 
days. These consist of 189 workdays (including 180 student attendance days), 7 
legal holidays and 14 administratively authorized nonwork days. The administra- 
tively authorized nonwork days (for which no leave is charged) are the Friday 
after Thanksgiving, eight days during the two-week Christmas school holiday, 
and five days for the spring (Haster) holiday. 

If a teacher is absent one workday on approved leave without pay immedi- 
ately preceding a holiday (for example, 29 August 1969; 26 November 1969; 
or 19 December 1969), pay for one day is deducted. If absent on those same days 
without obtaining prior authorization and return to work is on the next scheduled 
workday after the holiday, pay deductions would be (a) two days for the Labor 
Day weekend, 29 August and 1 September 1069, (b) three days at Thanksgiving, 
26 through 28 November 1969, and (c) eleven days for the Christmas school 
holiday, 19 December 1969 through 2 January 1970. Lf absence without leave is 
on the workday immediately following the holiday, pay for one day is deducted. 


Due to the wide variance in financial penalty which results under 
current regulation, as illustrated above, the Assistant Secretary pro- 
poses to amend the regulation to provide that pay will be deducted 
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only for scheduled workdays on which a teacher is absent from duty 
without proper authorization. 

The pay of overseas teachers is governed entirely by the provisions 
of Public Law 86-91, as amended, 20 U.S.C. 901-907. Section 4 of 
that act, now 20 U.S.C. 902, authorizes the Secretary of Defense to 
prescribe regulations governing, inter alia, the entitlement of teachers 
to compensation and the payment of compensation to teachers. 

The primary reason for enacting Public Law 86-91 was to elimi- 
nate the many difficulties resulting from application of civil service 
laws and regulations to overseas teachers whose conditions of em- 
ployment are significantly different from those of most full-time civil 
service employees. H. Rept. No. 357, 86th Congress. In the present 
case, it appears that the rule enunciated in 16 Comp. Gen. 807 and 
applicable to most civil service employees is not suitable for applica- 
tion to overseas teachers. 

In view of the purpose of Public Law 86-91 and of the broad author- 
ity vested in the Secretary of Defense under that act, we are not 
required to object to amending the regulation along the lines pro- 
posed by the Assistant Secretary of Defense. 


[ B-169835 J 


Contracts — Specifications — Restrictive—Particular Make—Use 
Limited to Unavailability of Adequate Specifications 


Where the technical data necessary for the drafting of a purchase description 
for electronic receivers was lacking, the use of a brand name or equal specifica- 
tion, listing 47 salient characteristics that had to be met by any “equal” product. 
offered was not improper, nor did the evaluation of the equal product on the 
basis of whether the long list of features was met operate to make the salient 
characteristics the complete purchase description prescribed by section 1—1.307-2 
of the Federal Procurement Regulations in the absence of a clear and accurate 
description of technical requirements. Therefore, the invitation for bids not 
constituting a satisfactory purchase description, the low bid that complied with 
only six of the stated 47 characteristics and contained a statement that specifica- 
tions would be met was properly rejected. 


Contracts—Specifications—Restrictive—Particular Make—Salient 
Characteristics 


A low bidder who after bid opening objected to the use of a brand name or equal 
invitation which listed 47 salient characteristics that did not include technical 
data for the electronic receivers to be purchased, on the basis the unlisted data 
could have been quickly summarized and a purchase description prepared that 
would meet the requirements of section 1-1.307-2 of the Federal Procurement 
Regulations for a clear and accurate description of the technical requirements, 
should bave lodged his complaint before bids were opened. The invitation for 
bids clearly stated the salient characteristics and other criteria on which bids 
were to be evaluated, aud the bidder having participated in the brand name or 
equal procurement to the point of bid opening is deemed to have acquiesced in 
the evaluation criteria set out in the invitation. 





194 DECISIONS OF THE COMPTROLLER GENERAL [50 


Contracts—Specifications—Samples—Preproduction Sample Re- 
quirement—Brand Name or Equal Items 

When the purpose of a first article provision in a brand name or equal invitation 
is to assure that the product offered will perform in accordance with the salient 
characteristics stated and not to reveal defects which could be corrected by con- 
veying general design information as to how a conforming product could be con- 
structed, whether a bidder proposes to manufacture a model which would attain 
the performance characteristics of the brand name product is for determination 


by evaluating the information submitted with an offer in accordance with the 
brand name or equal clause and not for determination during first article testing. 


Contracts — Specifications—Restrictive—Particular Make—Des- 
cription Availability 

Data contained in literature that was not prepared to quote back the salient 
features of a brand name model but was published to disseminate the informa- 
tion to the public does not constitute sufficient descriptive literature for the 
purpose of determining whether a product equals the brand name. Furthermore, 
an offer to conform does not satisfy the descriptive literature requirement of 
a brand name or equal clause for detailed information, and the submission of 
data after bid opening may not be considered under the fundamental principle 
of the competitive bidding system that the responsiveness of a bid must be 
determined from the bid without reference to extraneous aids or explanation sub- 


mitted after bid opening, in fairness to those bidders whose offers strictly com- 
plied with all the solicitation requirements. 


To Systems Technology, Inc., September 18, 1970: 


Reference is made to your letter of May 19, 1970, and subsequent 
correspondence concerning your protest under invitation for bids 
(IFB) No. CG-03-248-A, which was issued on February 26, 1970, 
by the United States Coast Guard for the procurement of 500 HF 
Fixed Frequency (Strip) Receivers, Galaxy Electronics Model FFR- 
230 or equal, 350 Rack Panel Adapters, Galaxy Electronics Model 
RPA-530, or equal, and associated software. The Coast Guard states 
that the receivers in question are to be used for monitoring the inter- 
national distress frequency at locations throughout the world, for 
monitoring military and civil working frequencies, for search and 
rescue operations, and for logistics and administrative purposes at 
remote locations. The receivers are considered to be highly developed, 
sophisticated equipment and are not stock items. 

It is reported that the Coast Guard began collecting information 
on the receivers based upon anticipated requirements for the devices 
approximately 2 years prior to the subject procurement. However, a 
definite specification was not developed during this period because 
firm operational requirements for the receivers had not been received 
from using activities. When a firm requirement was received in No- 
vember 1969 for installation and operation of the devices by January 1, 
1971, the Coast Guard determined that it did not have an adequate 
number of technical personnel to use the accumulated research data 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 195 


on the receivers to write a comprehensive purchase description in time 
to have the equipment in use by the stated date. Accordingly, the rec- 
ord indicates that on February 12, 1970, the Coast Guard formally 
determined that the brand name or equal method of advertising should 
be employed to fulfill this requirement in accordance with the follow- 
ing provisions of Federal Procurement Regulations (FPR) 1-1.307-5 
(a) (2): 


§ 1-1.307-5 Limitations on use of “brand name or equal” purchase descriptions. 

“Brand name or equal” purchase descriptions may be used only under the cir- 
cumstances in (a) or (b) of this § 1-1.307-5: 

(a) When a suitable formal Government specification or standard or industry 
standardization document approved for agency use is not available, and a pur- 
chase description of the type referred to in § 1-1.807-3 is inadequate or unavail- 
able, and a purchase description meeting the general requirements of § 1-1.307-% 
cannot be prepared because— 


* * * * * * * 


(2) Public exigency or military necessity precludes timely development. 


The salient features of the Galaxy models were set forth in 47 sep- 
arate entries in the solicitation together with the provisions of the 
“Brand Name or Equal” clause, which is set forth in FPR 1-1.307-6 
as follows: 


(a) If items called for by this invitation for bids have been identified in the 
Schedule by a “brand name or equal” description, such identification {s intended 
to be descriptive, but not restrictive, and is to indicate the quality and charac- 
teristics of products that will be satisfactory. Bids offering “equal” products will 
be considered for award if such products are clearly identified in the bids and 
are determined by the Government to be equal in all material respects to the 
brand name products referenced in the invitation for bids. 

(b) Unless the bidder clearly indicates in his bid that he is offering an 
“equal” product, his bid shall be considered as offering a brand name product 
referenced in the invitation for bids. 

(c) (1) If the bidder proposes to furnish an “equal” product, the brand name, 
if any, of the product to be furnished shall be inserted in the space provided 
in the invitation for bids, or such product shall be otherwise clearly identified 
in the bid. The evaluation of bids and the determination as to equality of the 
product offered shall be the responsibility of the Governmeat and will be based 
on information furnished by the bidder or identified in his bid, as well as other 
information reasonably available to the purchasing activity. CAUTION TO 
BIDDER, The purchasing activity is not responsible for locating or securing any 
information which is not identified in the bid and reasonably available to the 
purchasing activity. Accordingly, to insure that sufficient information is avail- 
able, the bidder must furnish as a part of his bid all descriptive material (such 
as cuts, illustrations, drawings, or other information) necessary for the purchas- 
ing activity to (i) determine whether the product offered meets the requirements 
of the invitation for bids and (ii) establish exactly what the bidder proposes 
to furnish and what the Government would be binding itself to purchase by 
making an award. The information furnished may include specific references to 
information previously furnished or to information otherwise available to the 
purchasing activity. 

(2) If the bidder proposes to modify a product so as to make it conform to 
the requirements of the invitation for bids, he shall (i) inelude in his bid a clear 
description of such proposed modifications and (ii) clearly mark any descriptive 
material to show the proposed modifications. 

(3) Modifications proposed after bid opening to make a product conform to 
a brand name product referenced in the invitation for bids will not be considered 
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When bids were opened on April 16, 1970, it was determined that 

your concern had submitted the lowest bid of the five bids received. 
Further examination of your bid revealed that you offered your SCR- 
12 Single Channel SSB Receiver as a product equal to the referenced 
brand name, and that you submitted a data sheet with your bid which 
set forth certain characteristics of that model. A letter dated March 31, 
1970, from the president of your company was attached to the data 
sheet and contained the following statement : 
Attached is a data sheet describing the Systems Technology, Inc. SCR~-12 Single 
Channel SSB Receiver. While the general description here does not repeat every 
detail of the specification, the SCR-12 meets or exceeds all the requirements of 
the specification without exception. 

The Coast Guard concluded that your data sheet indicated that the 
SCR-12 complied with only six of the salient characteristics which 
were listed in the IF'B, and that the statement contained in your letter 
did not constitute descriptive literature for the purpose of evaluating 
your offer with respect to the other salient features. In view thereof, 
and inasmuch as the Coast Guard Electronics Branch did not possess 
any other data concerning your device, the contracting officer rejected 
your bid as being technically nonresponsive. Thereafter, a contract 
was awarded to Galaxy Electronics, Inc., as the lowest responsive 


bidder. 

After you were informed of the Coast Guard’s determination in 
this matter you submitted additional descriptive literature and an 
operating model to demonstrate that your receiver was equal to the 


Galaxy models, The contracting officer advised you that considera- 
tion of data submitted after bid opening was prohibited, and affirmed 
his determination that your offer was nonresponsive and could not be 
considered for award. The contracting officer also determined that 
the bid submitted by the second lowest bidder, Scientific Radio Sys- 
tems, Inc., could not be considered for award because that concern 
had submitted inadequate descriptive literature concerning its “equal” 
product. 

On June 29, 1970, the Coast Guard advised our Office that it was 
proceeding with an award on that date to Galaxy Electronics, Inc., 
the third lowest bidder, in order to meet the requirement for having 
the receivers in operation by January 1, 1971. 

You maintain that the Coast Guard should not have advertised 
the requirement on a brand name or equal basis. In this regard you 
state that the list of salient features in the IF B constituted a complete 
performance specification which was an entirely satisfactory purchase 
description and that there was no need to mention the Galaxy brand 


name, 
The Coast Guard reports that the salient features alone did not 
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constitute a comprehensive purchase description of the needs of the 
Government for the subject procurement and that the reference to 
the brand name was intended to describe certain additional charac- 
teristics as follows: 

By citing the brand name, the Government completed the description of its 


needs. The Galaxy model specified the general design, configuration, and level 
of quality of the receiver, which include the following examples: 


Blectrical Mechanical 

Quality of electronics parts Ventilation 
Electronic part variability time, tem- Component fastenings 

perature, and humidity Composition of chassis 
Fusing, type and accessibility Type of metal/materials used 
Wiring, type/installation/shielding Fabrication 
Solder (ing), type Cable harnessing 
Power circuit filtering Cables passing through chassis 


Location of components 


Reliability 


Reaction to shock and vibration 
Reaction to abnormal voltage or temperatare conditions 


A comprehensive purchase description would encompass the above elements. In 
order to write a comprehensive purchase description, each facet of operation of 
the item must be researched so that details can be specified for each. A typical 
electrical description provides for the type of internal wiring material to be 
used, the MIL—SPEC to be met, the number of strands per wire, the minimum 
gage wiring and the cvating and shielding of wiring. A typical mechanical de- 
scription provides for the type of chassis fabrication and the external and internal 


fastenings with associated gage and diameter of each. A typical reliability descrip- 


tion provides for the degree of shock and vibration to be met in accordance 


with a MIL-SPHC and a certain mean time between failure in accordance 
with a designated specification. 


In response to this statement you maintain that the procuring activ- 
ity was precluded from evaluating an equal product on the basis of 


features which were not set forth in the list of salient features of 


the Galaxy models; that if these aspects were important to the Coast 
Guard it could have summarized these features within a half a day 
for inclusion in a standard purchase description; that it could have 
used the first article testing procedure to assure that an “equal” 


product would comply with any requirements which the Government 
had not described adequately; and that these features are irrelevant, 


since a meeting of the performance requirements specified as salient 
features renders these other aspects satisfactory even though they may 
be different from the Galaxy equipment. 

FPR 1-1.307-5 states that a brand name or equal purchase descrip- 


tion shall not be used unless a suitable formal Government specifica- 
tion or standard or industry standardization document approved for 
agency use is not available and a purchase description meeting the 
general requirements of FPR 1-1.307-2 cannot be prepared. FPR 
1-1.307-2 provides as follows: 


§ 1-1.307-2 General requirements. 


Bacept as otherwise provided in §§ 1-1.807-8 and 1-1.307-4, purchase desorip- 
tions shall clearly and acourately describe the technical requirements or desired 
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performance characteristics of the supplies or services to be procured; and, 
when appropriate, the testing procedures which will be used in determining 
whether such requirements or characteristics are met. When necessary, preserva- 
tion, packaging, packing, and marking requirements shall be included. Purchase 
descriptions may contain references to formal Government specifications and 
standards which are to form a portion of the purchase description.” [Italic 
supplied. ] 


FPR 1-1.307-4(b) stipulates that a brand name or equal purchase 
description should set forth those salient physical, functional, or other 
characteristics of the referenced products which are essential to the 
needs of the Government. 

Since FPR 1-1.307-2 obviously excepts brand name or equal pro- 
curements from the requirement that purchase descriptions shall con- 
tain a clear and accurate description of the technical requirements 
of the goods to be procured, we must conclude that a brand name or 
equal purchase description which consists only of a listing of salient 
characteristics will not meet the criteria which are to be met in a 
standard purchase description. 

In this connection, we note that the unlisted features of the brand 
name product, which the Coast Guard believes should have been in- 
cluded in a nonbrand name description of their needs for this procure- 
ment, appear to show how the various components of the Galaxy 
models are structurally arranged and interrelated to produce the 
performance levels set forth in the list of salient features. Clearly, 
such information would convey vital engineering data to those poten- 
tial bidders who desired to know how the salient performance char- 
acteristics were attained in the Galaxy models in order to design an 
“equal” product. It is difficult to perceive how an adequate nonbrand 
name purchase description, conforming to the requirements of FPR 
1-1.307-2, and permitting the maximum number of potential bidders 
consistent with the requirement of full and fair competition, could 
be written without some reference to design features of the type which 
the Coast Guard maintains were denoted by merely referencing the 
brand name, 

While we agree with your position that an offered product could 
not be rejected for failing to show strict compliance with the unlisted 
features of the brand name product, we are unable to accept your 
conclusion that an evaluation of an equal product on the basis of 
whether that product meets the salient characteristics necessarily oper- 
ates to make the salient characteristics a complete purchase description 
in accordance with the requirements of FPR 1-1.307-2, or to render 
use of a brand name purchase description improper. We perceive no 
logical relationship between these statements. Whether a list of salient 
characteristics constitutes a complete purchase description is not deter- 
mined by the method of evaluation of an “equal” product but whether 
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the list is a clear and accurate description of the technical requirements 
for the supplies. As noted above, the Coast Guard maintains that 
the subject list of salient characteristics is not as complete a description 
of the items as would have been prepared had sufficient time been 
available to prepare a purchase description in accordance with FPR 
1-1.307-2; and the history of the development of brand name or equal 
procurements clearly indicates that the procedure was intended for 
use in such case. In this regard, it is the well-established position 
of this Office that the drafting of proper specifications, including the 
use of brand name or equal purchase descriptions, and the factual 
determination of whether a product offered thereunder conforms to 
those specifications, are matters primarily within the jurisdiction of 
the procuring agency. In such matters involving a difference of expert 
technical opinion, we will accept the judgment of the technical person- 
nel of the agency involved, unless such judgment is shown to be clearly 
in error. 49 Comp. Gen. 195(1969). Based on our examination of the 
record, we cannot conclude that the Coast Guard’s technical deter- 
mination that a comprehensive purchase description for the receiver 
would include particular engineering and material requirements, or 
that its decision to follow brand name or equal procedures because the 
list of salient features of the Galaxy models lacked the details needed 
for a complete purchase description, is clearly and unmistakably in 
error. 

You also rely on our holding in 49 Comp. Gen. 274 (October 27, 
1969) for the proposition that our Office considers it improper to use 
a brand name or equal purchase description when a detailed descrip- 
tion of an agency’s needs is listed in the solicitation. You contend 
that this conclusion should be applied to the present case, since the 
salient features of the Galaxy model encompass nearly four pages of 
the schedule. However, an examination of the invitation in the cited 
case reveals that there was no formal listing of salient features as in the 
instant solicitation, and that the description of technical requirements 
was set forth in 36 pages which included several references to Federal 
and military specifications. Such description appeared to constitute a 
complete statement of all pertinent design and performance criteria 
which would be needed for full and fair competition. Since the de- 
scription of agency needs in the instant case did not cover the general 
details of the devices or contain references to Federal specifications, 
we believe the cited case is readily distinguishable from the instant 
procurement. 

In regard to your statement that any unlisted data of the Galaxy 
models considered important by the Coast Guard could have been 
quickly summarized and included in a standard purchase description, 








200 DECISIONS OF THE COMPTROLLER GENERAL [50 


we must accept the Coast Guard’s determination that a comprehen- 
sive purchase description setting forth the agency’s complete needs 
would encompass various details relating to design, configuration, 
materals, and quality which could not be prepared in the time avail- 
able. Whether these characteristics could have been quickly summar- 
ized for inclusion in the list of salient characteristics in the matter 
you allege is problematical. In this regard, it would seem to be the 
position of the Coast Guard that such features were not essential 
to its needs, given the limited time available for procurement of the 
items. 

In any event, it is our opinion that questions of this nature must be 
raised prior to bid opening if they are to be considered on their merits 
by this Office. Here the invitation for bids clearly stated the salient 
characteristics and other criteria on which bids were to be evaluated. 
Under such circumstances, it is our opinion that a bidder who partici- 
pates in a brand name or equal procurement to the point of bid opening 
must be deemed to have acquiesced in the evaluation of his bid, along 
with all others, under the criteria set out in the invitation. Accord- 
ingly, that portion of your protest which asks that the.contract 
awarded to Galaxy Electronics, Inc., be canceled because use of the 
brand name or equal method of procurement was improper must be 
denied. 

Concerning your allegation that the Coast Guard could have used the 
first article approval provision to correct the equipment in any respect 
in which the purchase description failed to state the Government’s re- 
quirements adequately, the Coast Guard maintains that the purpose of 
the first article test was to assure that the article performed in accord- 
ance with the salient features, and not for the purpose of revealing 
defects which could then be corrected by conveying general design in- 
formation as to how a conforming product could be constructed. We 
concur with this position. Whether a bidder proposed to manufacture a 
model which would attain the performance characteristics of the brand 
name product was to be determined by evaluating the information sub- 
mitted with his offer in accordance with the brand name or equal 
clause, and not during first article testing. To accept your position in 
this matter would render meaningless the descriptive data require- 
ments of the clause. 

You also allege that the data you submitted with your offer was suf- 
ficient to permit the Coast Guard to ascertain that your product was 
the equal of the referenced Galaxy models, and that rejection of your 
bid was therefore improper under the brand name or equal method of 
bid evaluation. You state that the contracting officer found your model 
was responsive to six of the salient characteristics by merely accepting 
a point-by-point repetition of those characteristics in your data sheet. 
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Accordingly, you maintain that your unconditional promise to con- 
form to all other salient characteristics should be considered a point- 
by-point repetition of those features, and therefore sufficient to comply 
with the descriptive data requirements of the invitation. 

The contracting officer states that his finding that your device was in 
compliance with six of the salient characteristics was not based upon 
a repetition of those characteristics in your data sheet, and that the 
data was not prepared for this procurement but was in the form of 
published literature disseminated to the public. A close examination of 
your literature indicates that it shows only salient features 1.3.2 in the 
manner you allege. With respect to the five other salient features in 
question, your data sheet does not contain a precise repetition of the 
salient features but indicates performance levels from which compli- 
ance with the salient features may be determined. For purposes of il- 
lustration, salient feature 1.3.19, Image Rejection, and the data con- 
tained in your literature sheet for Image Rejection, are quoted as 
follows: 

1.3.19 Image Rejection : 60 db or greater, 2-16 
Mhz ; 38 db or greater, 16-30 Mhz. 
SOR-12 Image Rejection 


Better than 60 db, 2-17 Mhz 
Better than 40 db, 17-30 Mhz 


In this perspective, we cannot conclude that the data contained in 
your literature was prepared for the purpose of repeating salient fea- 
tures of this procurement. In this connection, it should be noted that 
our Office has held that a data sheet which was prepared to merely 
quote back all the salient features of a brand name model would not 
constitute sufficient descriptive literature for the purpose of determin- 
ing whether a product was equal to the brand name under a brand 
name or equal clause. B-168805, May 5, 1970; B-167757, October 24, 
1969. 

Although you contend that your promise to conform should be ac- 
cepted as sufficient information to show compliance with the features 
of the referenced brand name, such an offer does not satisfy the de- 
scriptive literature requirement of the brand name or equal clause. 
See B-161343, June 30, 1967; 41 Comp. Gen. 366 (1961). In this con- 
nection, it should be noted that the brand name or equal clause refer- 
ences cuts, illustrations, drawings, and other “information” as the 
types of descriptive material to be furnished in connection with the 
evaluation of an “equal” product. Accordingly, we do not believe that 
a mere promise to conform may logically be regarded as constituting 
“information” within the contemplation of that clause. 

Regarding your contention that the descriptive data and operating 
model which you submitted after bid opening should have been con- 
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sidered, it is a fundamental principle of the competitive bidding sys- 
tem that the responsiveness of a bid must be determined from the 
contents of the bid itself, without reference to extraneous aids or ex- 
planations submitted after bid opening, in fairness to those bidders 
whose offers strictly complied with all the solicitation requirements. 
45 Comp. Gen. 221 (1965). 

For the reasons set forth above, your protest must be denied. 


[ B-170751J 


Contracts—Negotiation—Addenda Acknowledgment Requirement 


The acknowledgment of a substantive amendment received after the closing time 
for receipt of proposals under a negotiated invitation for proposals issued pur- 
suant to the public exigency authority in 10 U.S.C. 2804(a)(2), and which 
provides for award on the basis of initial proposals, may be accepted and the 
proposal considered in view of the fact negotiation procedures are more flexible 
than those used for advertised procurements. However, as the late acceptance 
of the addendum involves actions that constitute discussion within the meaning 
of 10 U.S.C. 2804(g) and paragraph 3-805.1(a) of the Armed Services Procure- 
ment Regulation, negotiations must be conducted with all offerors within a com- 
petitive range to obtain “best and final” offers, for notwithstanding the urgency 
of the procurement, an award may no longer be made on the basis of the initial 
proposals received. 


To the Secretary of the Navy, September 23, 1970: 


Reference is made to letter FAC 0211E dated September 10, 1970, 
with enclosures, from the Commander, Naval Facilities Engineering 
Command, and a supplemental report, with enclosure, of September 11, 
1970, from the Head, Contract Procedures Branch, Naval Facilities 
Engineering Command, furnishing a report on the protest of Schir- 
mer’s Landscape Nursery, Inc. The protest concerns the proposal of 
Smith Grading and Paving Company, Inc. (Smith), under negotiated 
invitation for proposals (IFP) No. N62467-71-C-0072, issued by the 
Commanding Officer, Southern Division, Charleston, South Carolina. 

The IFP was issued on August 24, 1970, under the authority of 10 
U.S.C. 2304(a) (2), which authorizes the negotiation of contracts 
where the public exigency will not permit the delay incident to formal 
advertising. The date set for the receipt of proposals was August 28, 
1970. The IFP solicited proposals for a construction contract to repair 
damaged reentry body magazines at the Polaris Missile Facility 
Atlantic, Charleston, South Carolina. Paragraph 8 of the Instructions 
to Proposers reads as follows : 

Award of Oontract. Upon receipt of proposals the Government will review them 
and may call upon the proposers for clarification or additional data and may con- 
duct oral or written negotiations with some or all of those submitting proposals. 
All proposers are advised that award may be made without discussion or further 


negotiation of proposals received and, hence, proposals should be submitted 
initially on the most favorable terms from a price and technical standpoint. The 
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Government may, when in its interest, reject any or all proposals or waive any 
informality in proposals received. 
We assume that the language that “the Government * * * may con- 
duct oral or written negotiation with some or all” has reference to 
offerors within a competitive range. In addition, pargaraph 1 on the 
reverse side of Standard Form 20, a part of the IF P, cautioned pros- 
pective offerors as follows: 
* * * Bids that do not reference all addenda *** may be considered 
informal. * * *, 

On August 26, 1970, the solicited offerors were telephonically advised 
by the procurement activity that Addendum No. 1 to the IFP had been 
issued. That addendum contained the following statement : 


Each bidder shall refer in his bid to all addenda; failure to do so may con- 
stitute an informality in the bid. 


A memorandum for the file dated September 4, 1970, sets out the sub- 


stance of the telephone conversations with the prospective offerors as 
follows: 


1. On the afternoon of 26 August 1970 the undersigned called each of the 
proposers for the subject contract to advise them that Addendum No. 1 had been 
mailed and the addendum changed the Base Course Thickness from 3’’ to 444’’ 
compacted and that this was the only change. Hach proposer was advised that 
the addendum should be acknowledged in the proposal. For Smith Grading and 
Paving Company, Inc. the addendum was discussed with Mr. O. D. Smith, Jr. 
[President of Smith]. 


The memorandum then furnishes an account of the events subsequent 
to the time established for submission of proposals. 


2. Approximately one hour after the closing time for receipt of proposals, Mr. 
Edward Grover, Superintendent for Smith Grading and Paving Co., Inc. called 
the undersigned and advised that he had forgotten to acknowledge the addendum 
in his proposal, but that he had considered it in making the proposal and that 
he had called this office on the morning prior to the closing time for proposals and 
had the addendum read to him since he had not, at that time, seen the mailed copy. 
This phone call can be neither confirmed or denied. 

8. Mr. Grover was advised to confirm his acknowledgment of the addendum 
and that a ruling as to its acceptability would be made. He was also advised that 
there was some variance between his proposal price and the governmnt estimate 
and he should review and confirm his proposal. 


It should be pointed out at this juncture that the offer submitted by 
Smith contained the notation “ADD” in the appropriate space in IFP 
provided for acknowledgment of receipt of addenda. In response to a 
request for confirmation of Mr. Grover’s acknowledgment of the ad- 
dendum on behalf of Smith, that offeror by letter dated August 31, 
1970, to the procurement activity, advised as follows: 


This will confirm our verbal conversation with you August 28, 1970, that we 
were aware of addendum No. 1 that read, “Change base course thickness from 
3 inches to 44% inches compacted.” This was omitted from our proposal by mistake, 
but our price was based on the specifications as amended by addendum No. 1. 


We have thoroughly viewed our proposal and we feel that it is correct to the 
best of our knowledge. 
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If we are awarded this work, we will strive to complete it in strict accordance 
with the plans and specifications. 

We are advised by the procurement activity that the implementation 
of the drawing change required by the addendum would “add approxi- 
mately $3,000 to the value of the contract.” Hence, the addendum 
effects a material and significant change in the contract requirements. 

The protestant summarizes the bases for its protest as follows: 


We are advised that the apparent low bidder, Smith Grading & Paving Company, 
either (1) did not effectively acknowledge Addendum No. 1 to Specification No. 
06-71-0072 or (2) that they completely failed to acknowledge receipt of said 
specification. In either event we feel that our client has been substantially and 
materially prejudiced by the bidding procedure involved in this procurement. 


Since we believe that the notation “ADD” in Smith’s proposal may 
not be considered as an acknowledgment of the addendum, there is for 
resolution the question whether the failure of the offeror to acknowl- 
edge receipt of the addendum in a negotiated procurement precludes 
consideration of its proposal. 

It is a well-established rule that the failure of a bidder under a 
formally advertised procurement to acknowledge, prior to bid opening, 
receipt of an addendum which effects a material change renders the 
bid nonresponsive. 42 Comp. Gen. 490 (1963), and the cases cited 
therein. However, in 47 Comp. Gen. 459 (1968), involving a somewhat 
similar case, we held that, in view of the flexibility attendant to nego- 
tiation procedures, the failure of an offeror to acknowledge receipt of 
an addendum would not necessarily preclude consideration of the 
affected proposal. We observed that in the normal negotiated procure- 
ment, the acknowledgment of the receipt of an addendum as well as 
any changes in the proposal price of a given offeror brought about 
by the addendum properly might be the subject of negotiations pro- 
vided other offerors or the Government were not prejudiced. In con- 
clusion, we stated that : 


* * * strict application of the late addendum rule is not appropriate in every 
case involving a negotiated procurement, dependent, of course, upon the par- 
ticular and unique circumstances involved. 


See, also, B-165608, February 12, 1969. 

The requests for proposals in the above-cited cases, as does the IFP 
in this case, provided that the Government may make award on an 
initial proposal basis without discussion or negotiation with offerors 
and, also, that failure to acknowledge receipt of addenda might result 
in rejection of the proposal. In these cited decisions, we held that the 
rejection of offers, wherein there were failures to timely acknowledge 
addenda, was proper in view of the necessity for making prompt 
awards and the fact that awards were made on an initial proposal 
basis, 

It is clear that Smith’s telephonic addendum acknowledgment, the 
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subsequent request by the procurement activity that Smith confirm 
both his acknowledgment of the addendum and his proposal price, 
and Smith’s later confirming letter constituted negotiations or “dis- 
cussions” within the meaning of 10 U.S.C. 2304(g) and Armed Serv- 
ices Procurement Regulation 3-805.1(a). Under the cited statute and 
regulation, written or oral discussions are required to be conducted 
with all responsible offerors who submit proposals within a competitive 
range, price and other factors considered, unless award is contem- 
plated on an initial proposal basis. Although the IFP specifically 
provides that an award may be made on an initial proposal basis, 
once discussions have been initiated with one offeror subsequent to 
the receipt of initial proposals, award ho longer may be made on the 
basis of initial proposals. See B-165837, March 28, 1969. 

We believe that the concept of awarding of contracts by the negotia- 
tion process dictated the very actions taken by the procurement activity 
in this case. In this regard, in 47 Comp. Gen., supra, at page 461, we 
recognized that the negotiation process should be utilized to cure a 
failure to acknowledge an addendum “provided other offerors or the 
Government are not prejudiced thereby.” 

Since we concluded that Smith’s proposal may be considered for 
award on the basis that Smith’s obligation under the addendum has 
been negotiated, there is imposed a concomitant obligation on the 
Government to conduct negotiations with the other offerors. In 
B-166052(1), May 20, 1969, we construed the above-cited statutory 
and regulatory provisions as requiring that, if discussions have been 
conducted with one offeror, then discussions shall also be conducted 
with all responsible offerors whose proposals are within a competitive 
range, price and other factors considered. See, also, 46 Comp. Gen. 191 
(1966) ; B-158528, April 26, 1967. In view of the reported urgency of 
this procurement, we invite your attention to 49 Comp. Gen. 156 (1969) 
and B-168671, March 2, 1970, wherein we did not question a procure- 
ment activity’s actions in requesting the submission of “best and final” 
offers within 3 hours and 1 day, respectively. 

Accordingly, Smith’s offer may be considered for award provided 
other offerors in a competitive range are given an opportunity to sub- 
mit their “best and final” offers. See in this regard 48 Comp. Gen. 663, 
667-668 (1969). 


[ B-153485 J 


Courts—District of Columbia—Court of General Sessions—Tran- 
scripts 


The cost of a transcript in a civil matter for an indigent litigant at Government 
expense ordered by the District of Columbia Court of General Sessions in con- 
nection with an appeal may not be paid by the Federal Government on the 
basis the United States Court of Appeals for the District of Columbia Circuit 
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held in Lee v. Habib that the United States must pay for transcripts that are 
needed to resolve a substantive question when an indigent litigant is allowed 
to appeal in forma pauperis to the Appeals Court. The Lee case holding that 11 
D.C. Code 935 makes 28 U.S.C. 7583(f) applicable to the Court of General Sessions 
does not enlarge the authority to furnish transcripts at Federal expense to in- 
clude the civil litigation of private parties, as both the Lee case and cited Tate 
case involved criminal actions brought by the United States in the U.S. Branch 
of the Court of General Sessions, whereas in civil cases the Court functions as 
a local or municipal court. 


To the Chief Judge, District of Columbia Court of General Sessions, 
September 24, 1970: 


Your letter of June 16, 1970, raises a question concerning payment 
for transcripts for indigent litigants. 

The facts and circumstances giving rise to the matter as disclosed 
by your letter are set forth below. 

On January 22, 1970, the United States Court of Appeals for the 
District of Columbia Circuit held in Zee v. Habib, No. 22,203, that 
“the United States must pay for transcripts for indigent litigants 
allowed to appeal in forma pauperis to the District of Columbia Court 
of Appeals if the trial judge or a judge of the DCCA certifies that the 
appeal raises a substantial question the resolution of which requires 
a transcript.” Judge Edmund Daly of the District of Columbia Court 
of General Sessions has now entered an order in Pickett v. Williams, 
C.A. No, L&T 74757-69, in connection with an appeal taken in that 
action ordering the preparation of a transcript at Government ex- 
pense pursuant to the Zee decision. 

You are presently attempting to make the administrative arrange- 
ments necessary for the execution of this order and other similar orders 
which may be expected to be entered in other actions, You advise that 
a preliminary search of applicable documents and consultations with 
appropriate officials have disclosed no appropriation specifically ear- 
marked for payment by the United States of the cost of transcripts in 
civil cases arising in the Court of General Sessions. You state, however, 


that the decision of the United States Court of Appeals is quite 
specific in requiring that such payment be made, and insofar as the 
District of Columbia Court of General Sessions is concerned, the man- 
date of the Court of Appeals must, of course, be carried out. 


In light of the foregoing, you request our decision— 


* * * on this issue, specifically as to the appropriation that is or may be made 
available for the payments of transcripts in civil actions litigated in the District 
of Columbia Court of General Sessions, and as to the method that may be em- 
ployed by the Court or by the parties to effect payment for such transcripts out 
of appropriated funds to the respective court reporters. 


The basis for the holding of the United States Court of Appeals 


in the Zee case was that 11 D.C. Code 935 makes 28 U.S.C. 753(f) 
applicable to the District of Columbia Court of General Sessions. 
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Insofar as payment for transcripts by the United States for in- 
digents in civil proceedings in United States district courts is con- 
cerned, 28 U.S.C. 753(f£) provides, in part, as follows: 

Hach reporter may charge and collect fees for transcripts requested by the 
parties, including the United States, at rates prescribed by the court subject 
to the approval of the Judicial Conference. He shall not charge a fee for any 
copy of a transcript delivered to the clerk for the records of court. Fees for 
transcripts furnished in criminal or habeas corpus proceedings to persons allowed 
to sue, defend, or appeal in forma pauperis shall be paid by the United States 
out of money appropriated for that purpose. * * * Fees for transcripts furnished 
in other proceedings to persons permitted to appeal in forma pauperis shall also 
be paid by the United States if the trial judge or a circuit judge certifies that 
the appeal is not frivolous (but presents a substantial question). The reporter 
may require any party requesting a transcript to prepay the estimated fee in 
advance except as to transcripts that are to be paid for by the United States. 
[Italic supplied. ] 

As to 11 D.C. Code 935 making 28 U.S.C. 753(f) applicable to the 
Court of General Sessions so as to entitle an indigent litigant to a 
transcript at the expense of the United States, in B-1538485, dated 
March 17, 1964, we pointed out that this code section (11 D.C. Code 
935) merely authorizes the General Sessions Court reported to charge 
the United States for transcripts furnished and that it does not literally 
or by implication enlarge the authority of 28 U.S.C. 753(f) with 
respect to the furnishing of transcripts at Federal expense. We are 
still of this view. 

In support of its holding in the Lee case the court cited Tate v. 
United States, 123 U.S. App. D.C. 261, 359 F. 2d 254 (1966). In 
the 7'ate case the United States Court of Appeals for the District of 
Columbia held that 11 D.C. Code 935 makes the fee provision in 
28 U.S.C. 753(f) applicable to the Court of General Sessions, and 
that, hence, a defendant prosecuted in the United States side of the 
Court of General Sessions who is allowed to appeal in forma pauperis 
to the District of Columbia Court of Appeals is entitled to a transcript 


at the expense of the United States. In the 7'ate case, however, the 
court made the following statement : 


** * We make it clear at the outset that we confine our discussion to 
prosecutions brought by and in the name of the United States. 

In light of the 7'ate case we held in 48 Comp. Gen. 569 (1969) that 
the Administrative Office of the United States Courts may use ap- 
propriations available to it to pay costs incurred pursuant to the au- 
thority in 28 U.S.C. 753(f) to pay for transcripts for defendants 
prosecuted by and in the name of the United States in the United 


States Branch of the District of Columbia Court of General Sessions. 
Although not so stated therein, our decision in 48 Comp. Gen. 569 
was based primarily on the fact that in the Zate case the United 


States not only brought the prosecution but chose the court in which 


the case would be tried; i.e., the Court of General Sessions rather than 
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the United States District Court. Thus, insofar as 28 U.S.C. 753(f) 
is concerned, we followed somewhat the same reasoning in 48 Comp. 
Gen. 569 as we did in 45 Comp. Gen. 785 (1966), wherein we held 


the Criminal Justice Act of 1964 applicable to the United States 
Branch of the District of Columbia Court of General Sessions. That 


is to say, one of the premises for our holding in the last-cited decision 
was that the United States determined whether a defendent in a crimi- 
nal case was to be tried in the United States District Court or the 


Court of General Sessions. In that decision, we stated that it was dif- 


ficult to reach the conclusion that the Congress intended a defendant's 
entitlement under the Criminal Justice Act to be dependent upon 
whether the United States should choose to prosecute him in one court 


rather than another. The same reasoning would seem to apply to 28 


U.S.C. 753(f) insofar as criminal prosecutions are concerned. 


Insofar as civil cases are concerned, there is not a United States 
Branch of the District of Columbia Court of General Sessions. More- 
over, in civil cases in the District of Columbia involving private par- 


ties, the United States has no choice as to which court such case will be 


tried. If there is any choice as to which court in the District of Co- 


lumbia a civil case involving private litigants may be tried, the dis- 
cretion appropriately would be in one of the parties to the litigation. 
Thus, while 28 U.S.C. 753(f) (as well as the Criminal Justice 


Act of 1964) may reasonably be considered applicable to the United 
States Branch of the District of Columbia Court of General Sessions, 
in our opinion the cited code provision is not applicable to civil cases 


involving private litigants where the Court of General Sessions ex- 
ercises the functions of a local or municipal court without any Federal 


involvement whatsoever. 

Further, in connection with the matter, we have been advised by 
the Director of the Administrative Office of the United States Courts 
that “there is no authority to use the Federal Judicial appropriations 
as the source of funds to pay for transcripts furnished indigents” 
in cases such as the instant one, and that the Administrative Office 
does not budget for such costs. 

Since, in our opinion, 28 U.S.C. 753(f) is not applicable to civil 
cases (or to criminal cases to which the United States is not a party) 
brought in the District of Columbia Court of General Sessions, costs 
of transcripts for indigent litigants involved in such cases may not 
be paid from Federal funds. Moreover, the financing of these costs 
in such cases would appear to be more closely related to the District 
of Columbia Government than to the Federal Government. 

While we recognize that the case in question and others like it 
might present problems, we cannot overlook the fact that the appro- 
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priation and use of public funds, including revenues of the District 


of Columbia, are constitutional prerogatives of the Congress; and 
we have found no appropriation of the Federal Government or of 
the District of Columbia Government which appears available for the 


purpose in question. 
The question presented is answered accordingly. 


[ B-168712 J 


Contracts — Specifications — Restrictive—Particular Make—“Or 
Equal” Not Solicited 


The solicitation of proposals on a brand name basis without an “or equal” provi- 
sion in accordance with paragraph 1-1206.1(b) of the Armed Services Procure- 


ment Regulation under the negotiation authority contained in 10 U.S.C. 2304(a) 


(7), and pursuant to a “Determination and Findings” that the sole source pro- 
curement of the sterilizers to be purchased is justified, is restrictive of competi- 
tion unless no other item will meet the Government’s minimum requirements or 
none other but the sole source manufacturer can produce an acceptable sterilizer. 
Therefore, as there is nothing particularly unique about the design or manufac- 
ture of the brand name sterilizer, the fact that it has been proven satisfactory 
in use does not justify the sole source procurement. Although the justification for 
the procurement is a final determination, the sole source solicitation stated in 
the request for proposals should be eliminated. 


To the Director, Defense Supply Agency, September 24, 1970: 

Reference is made to a letter dated February 16, 1970, from an As- 
sistant Counsel, furnishing our Office with an administrative report 
on the protest by Spectronics Corporation under request for proposals 
No. DSA120~-70—R-1081, issued by the Defense Personnel Support 
Center (DPSC), Philadelphia, Pennsylvania. In addition, by letter 
dated May 21, 1970, and by telephonic communication of August 24, 
1970, the Assistant Counsel furnished us with supplementary informa- 
tion concerning the protest. 

The subject RFP was issued on December 16, 1969, pursuant to the 
required “Determination and Findings” (D&F) executed by the con- 
tracting officer on December 8, 1969. On June 26, 1970, RFP amend- 
ment No. 0001 extended the date set for receipt of proposals to July 3, 
1970. The RFP originally described the procurement as consisting of 
860 sterilizers “SURGICAL INSTRUMENT AND DRESSING 
Pressure, Electrically and Fuel Burner Heated, Corrosion-Resisting 
Metal, Automatic Control, 110 volt, 60 cycle, A~C.” It was also stated 
that the items: 


Shall be in accordance with the specifications contained in Purchase Description 
No. 7 dated 24 November 1969. Amendment No. 8 dated 28 September 1960. 


However, the reference to purchase description No. 7 was deleted by 
amendment 0001, and the following was substituted therefor: “Shall 
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be Scientific Equipment Manufacturing Corp. Model R-816.” The ab- 
sence of the usual phrase “or equal” is explained by reference to the 
provision in paragraph 1-1206.1(b) of the Armed Services Procure- 
ment Regulation (ASPR) : 


The words “or equal” should not be added when it has been determined in ac- 
cordance with (a) above that only a particular product meets the essential re- 
quirements of the Government, as, for example, * * * (ii) procurement negotiated 
under 3-207 for specified medicines or medical supplies where it has been deter- 
mined that only a particular brand name product will meet the essential require- 
ments of the Government ; * * *, 


The negotiation authority for this procurement is contained in 10 
U.S.C. 2304(a) (7) which provides: 


(a) Purchases of and contracts for property of services covered by this chapter 
shall be made by formal advertising in all cases in which the use of such method 
is feasible and practicable under the existing conditions and circumstances. If 
use of such method is not feasible and practicable, the head of an agency, subject 
to the requirements for determinations and findings in section 2310, may negotiate 
such a purchase or contract, if— 

(7) the purchase or contract is for medicine or medical supplies ; 


The regulatory implementation of this statutory authority is found 
in ASPR 3-207, subsection 2 of which states as follows: 


The authority of this paragraph 3-207 shall be used only when the following 
two requirements have been satisfied : 

(i) such supplies are peculiar to the field of medicine, including technical equip- 
ment such as surgical instruments, surgical and orthopedic appliances, X-ray 
supplies and equipment, and the like, but not including prosthetic equipment; 
and 

(ii) whenever it is determined to be practicable, such advance publicity as is 
considered suitable with regard to the supplies involved and other relevant con- 
siderations shall be given for a period of at least 15 days before making a pur- 
chase of or contract for supplies or services, under this authority of this para- 
graph 3-207, for more than $10,000. 


The D&F indicates that procurement of these supplies by negotia- 
tion is necessary because: 


It is the professional medical determination by the Defense Medical Materiel 
Board dated 27 August 1969, that only the above product as manufactured by 
Scientific Equipment Manufacturing Corp. meets the minimum requirements of 
the Government. This Sterilizer is available only from Scientific Equipment Mfg. 


Corp. 
The procurement history of this item is fully summarized in the con- 
tracting officer’s report dated February 12, 1970: 


As the nomenclature indicates, the sterilizer being purchased must be suitable 
for sterilizing, under steam pressure, dental, laboratory, and surgical instruments 
as well as dressings, supplies, and flasked solutions. The item was first standard- 
ized by the DMMB 27 March 1963 on the basis of the American Sterilizer Com- 
pany’s military model of their commercial model No. 8816M. The significant dif- 
ference between these two models is that, in the military model, the electrical 
and mechanical controls, wiring, etc., were moved to the sides of the unit so that 
under field conditions, with no electric power source available, the unit could be 
ready for use with a field burner assembly employing a solid hydrocarbon or 
gasoline as fuel. Based upon essential characteristics established by DMMB and 
information furnished by the American Sterilizer Company, Purchase Descrip- 
tion No. 1 was promulgated on 28 October 1963. Various additional changes in the 
specification were made, culminating in the Military Specification MIL-S- 
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86838(DM) dated 30 November 1964. This became MIL-S-86388A 10 February 
1967, yy epee all changes which came about through production experi- 
ence, for the most part through waivers and deviations requested by the 
contractors. 

While the military specification development was in progress, purchase of ap- 
proximately 4,083 sterilizers was accomplished from January, 1964, through 
February, 1968. Three firms received awards for the item. American Sterilizer 
Company, a large business, was awarded contracts for 806 sterilizers before it 
stopped bidding in 1966. Scientific, a small business firm until 8 August 1968, 
received awards for approximately 2,066 sterilizers. Spectronics, then, as now, a 
small business, received the balance, or about 1,712 items, under the contracts 
listed on page 2 of the protest letter of January 24. Between revisions to the 
MIL Spec itself, necessary modifications were accomplished by Purchase Descrip- 
tions, P.D. No. 6, dated 21 March 1968, revised requirements for rack, trays, and 
liners, allowed a cylindrical reservoir as an alternate, established U.L. require- 
ments for the line cord, clarified performance requirements for the selector valve 
and modified the test for sterilization of solutions. This specification change was 
issued in connection with RFP R-3073. However, before the intended purchase 
of 245 sterilizers was made, the item was made Limited Standard and the pro- 
curement was cancelled. After an item is made Limited Standard by the 
DMMB, the item is no longer centrally procured; however, depot stocks of the 
item can be used until exhausted. The decision to make the sterilizer Limited 
Standard was made on 10 June 1968 and was directly related to the bad experi- 
ence encountered in field use of the item. Toward the end of 1966, complaints 
began to come in from depots and using activities concerning the sterilizer manu- 
factured by Spectronics. The defects complained of involved, for the most part, 
faulty design and poor workmanship. Perhaps the most significant defect was 
the faulty design of the selector valve which caused the unit to malfunction. So 
widespread was this problem that the contractor, Spectronics, was required to 
furnish correction kits consisting of parts, tools, manuals, and instructions, for 
all delivered and undelivered units. Spectronics furnished 942 correction kits to 
the Government. The balance was installed in the field by the using activities and 
the undelivered quantities were installed by the contractor. Other sterilizers 
were returned to depots for credit or repair. It is significant that the cost to the 
Government just to install the selector valve is estimated at $15,000.00. The con- 
tractor’s costs are unknown. The repair kit was developed in coordination with 
Spectronics and was an expediency to get the units to function. While the se- 
lector valve replacement appeared to work satisfactorily and thus made the units 
useable, other areas of complaint remained unchanged. For example, problems 
remained regarding steam leakage through door sealing during operation; and 
poor design of low water cut off caused lag in activation thus damaging the 
chamber. The approach to these problems, aside from practical answers such as 
the repair kit, was to improve the specification. However, when it became clear 
that the specification was not sufficiently definitive to prevent the procurement 
of sub-standard supplies for the system, the DMMB reclassified the item to 
Limited Standard. 

Because of the needs of the services, it became necessary to reinstate the item 
during the summer of 1969. Due to a lack of assurance that the specification 
would produce an acceptable item, and because of a satisfactory history of per- 
formance by the Scientific item under all of the expected field conditions, the 
DMMB, under the authority of paragraph VA6 of DoD Directive 5154.18 dated 
May 26, 1965, designated Model R816 sterilizer, manufactured by Scientific, as 
the sole source item. 

Although the DMMB had designated sole source, DPSC nevertheless has con- 
tinued its efforts to develop sufficient data for a competitive specification. In this 
effort a draft document has been prepared. While it was intended to issue a 
specification for the present procurement consisting primarily of the sale source 
designation, through error the draft specification was attached instead. Since it 
is intended to coordinate this specification with industry prior to use, to avoid 
the types of problems encountered in the past, this Purchase Description is be- 
ing withdrawn and the purchase will proceed on the brand name designation, as 
intended. It is estimated that it will take approximately four months to prepare 
and coordinate the specification. After that, interested firms may offer qualifica- 
tion samples for DPSO and professional (DMMB) evaluation. A number of areas 
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still being considered for possible inclusion in the specification are indicted in 


the following list: 
a. Possibility of adding a water-sight gage to reflect the water level in the 


reservoir. 

b. Use of silicone impregnated material for door gaskets. 

c. Designation of a pressure requirement to lock the door. 

d. Introduction of an operational test to insure left and/or right operation of 
the door. 

e. Modification of design for bracing of front panel when shell is removed. 

f. Redesign manual filler/vent valves. 

g. Assure ready accessibility of temperature control calibration adjustment. 

h. Consideration of audible signal for end of cycle period. 

It is anticipated that when the current proposed specification is fully coordi- 
nated and revised as necessary, an adequate competitive procurement document 


will result. 
The report also includes the following statement : 


In the present case, a professional determination has been made that this 
complex piece of equipment should be bought only from Scientific. The deter- 
mination was made with knowledge of the history of the item, which shows that 
the only consistently acceptable sterilizer supplied in the past four years has 
been manufactured by Scientific. There is the further knowledge that when 
the sterilizer is needed to sterilize dressings or surgical instruments, its func- 
tion is critical. Put a different way, there is no other safe and acceptable method 
of sterilizing the supplies and instruments, and if the sterilizer should malfunc- 
tion, on board ship for example where repair facilities are limited, the use of 
these valuable instruments would be lost. While it is regrettable that sole source 
determinations must be made, it is obvious that there are occasions when such 
a determination is necessary. Rather than suggesting any impropriety or pur- 
pose of evasion, the history of the procurement of the sterilizer indicates a 
continuing effort to procure the item on a competitive basis with as definitive a 
specification as possible. It is considered that the plan outlined above is the best 
method for attaining the stated goal. Although the number cf sterilizers being 
purchased is not great in comparison with previous procurements, the number 
to be purchased under this solicitation has been reduced to 205 so that the impact 
of the procurement is at the absolute minimum. The reduced figure represents 
the actual stated needs of the services and no provision has been made for the 
anticipated draw-down which should increase when word of availability is 
received by the services. Meanwhile, the coordination and revision of the specifi- 
cation and the professional evaluation of any samples will proceed. When such 
evaluation indicates that another firm is able to produce a professionally ac- 
pen oe sterilizer under our specification, the sole source determination will 


Concerning the restriction of this procurement to a sole source of 
supply, the action has been taken pursuant to a determination by the 
Defense Medical Materiel Board (DMMB) under the authority con- 
tained in paragraph V.A.6 of Department of Defense Directive 
5154.18, May 26, 1965, which gives the DMMB authority to: 


Determine those items for which sources of supply must be limited to selected 
producers to meet service professional requirements and designate the acceptable 


source of supply. 
Under this directive, a DMMB determination concerning a profes- 
sional medical end item would constitute a technical or scientific de- 
cision as to the minimum needs of the Government. See B-—150387, 
July 9, 1963. 

That portion of the -D&F constituting the “findings” states as 
follows: 
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b. In view of the above, it is in the best interest of the Government to negotiate 
sole source based on professional evaluations, that only the above item meets the 
professional medical requirements of the military services. 


On the basis of these findings, the Defense Personnel Support Cen- 
ter (DPSC) contracting officer in his “determination” stated that the 
use of a negotiated contract is justified because: 


The purchase is for medicines or medical supplies for which procurement by 
formal advertising is not feasible and practicable. 


This determination is final under 10 U.S.C. 2310(b) which reads as 
follows : 


(b) Hach determination or decision under clauses (11)—(16) of section 2804 
(a), section 2306(c), section 2306(g) (1), section 2307(c) or section 2313(c) of 
this title and a decision to negotiate contracts under clauses (2), (7), (8), (10), 
(12), or for property or supplies under clause (11) of section 2304(a), shall be 
based on a written finding by the person making the determination or decision, 
which finding shall set out facts and circumstances that (1) are clearly illustra- 
tive of the conditions described in clauses (11)—(16) of section 2804(a), (2) 
clearly indicate why the type of contract selected under section 2306(c) is likely 
to be less costly than any other type or that it is impracticable to obtain prop- 
erty or services of the kind or quality required except under such a contract, (3) 
support the findings required by section 2306(g) (1), (4) clearly indicate why 
advance payments under section 2307(c) would be in the public interest, (5) 
clearly indicate why the application of section 2313(b) to a contract or sub- 
contract with a foreign contractor or foreign subcontractor would not be in 
the public interest, or (6) clearly and convincingly establish with respect to the 
use of clauses (2), (7), (8), (10), (12), and for property or supplies under 
clause (11) of section 2304(a), that formal advertising would not have been 
feasible and practicable. Such a finding is final and shall be kept available in the 
agency for at least six years after the date of the determination or decision. A 
copy of the finding shall be submitted to the General Accounting Office with each 
contract to which it applies. [Italic supplied. | 


Although we may be precluded by this statute from disturbing the 
bases upon which the procurement was justified, we have serious res- 
ervations concerning the sole source aspect of the contemplated award. 

As stated above, the procurement of the desired sterilizers on a 
brand name rather than on an “or equal” basis stemmed from the 
DMMB determination and ASPR 1-1206.1(b). Decisions of our Of- 
fice have considered that ASPR section, and we believe it relevant to 
comment on those decisions. In B-148288, June 1, 1962, we referred 
to ASPR 1-1206 and held: 


These regulations appear to be in accord with the decisions of this Office which 
are directed to prohibiting the solicitation of bids or proposals on any basis 
which will unduly or unnecessarily restrict competition. In effect, they prohibit 
contracting agencies from limiting bids or proposals to one or more named brands 
unless no other item will meet the agency’s needs or no other manufacturer is 
capable of producing a similar item which will meet the agenoy’s needs. * * *, 
[Italie supplied.] 


In discussing the available sources of supply for the item in ques- 
tion, we noted that: 
* * * Subsequent information indicating that other manufacturers might be 


capable of producing acceptable items made it mandatory, in our opinion, that 
gwoch manufacturers be given the opportunity to compete. * * *. 
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Citing that decision, in B-152158, November 18, 1963, we took the 
game view against the unnecessary and improper restriction of com- 
petition attendant to a negotiated procurement on a brand name basis 
and stated : 

We agree that the Armed Services Procurement Regulation, sec. 1-1206, 
prohibits the solicitation of proposals on any basis which will unduly or unneces- 
sarily restrict competition ; however, this regulation also provides in sec. 1-1206.1 
(b) that a purchase description utilizing a brand name only may be used where 
no other item or manufacturer will meet the agencies’ needs. In this regard 
where proposals are solicited on a brand name basis without an “or equal” pro- 
vision and subsequent information indicates that other manufacturers may be 
able to produce acceptable items, it has been our opinion that such manufacturers 
must be given the opportunity to compete. See B—148288, June 1, 1962. [Italic 
supplied. ] 

Continuing this line of reasoning, in B-165555, January 24, 1969, 
we did not object to the use of a brand name pursuant to ASPR 1-1206 
since the brand name designee was the only manufacturer which had 
the proven ability to furnish the desired item. 

Other decisions of our Office, set out below, have considered various 
bases for restricting competition to a single source of supply : 

1. Time is of the essence and, as such, would not permit testing of 
a product offered by a source other than a sole source to meet the 
delivery schedule. B—167661(1), May 5, 1970; B-158550, June 29, 1966 ; 
B-158705, June 6, 1966; B-151310, June 25, 1963. 

2. Item desired is unique and is the only known item which would 
meet the Government’s needs. B-166325, May 28, 1969; B—163099, 
April 19, 1968; B-151310, supra; 33 Comp. Gen. 524 (1954). 

3. Data unavailable for competitive procurement. B-161031, June 1, 
1967 ; B-151416, June 26, 1963. 

4. Necessity that the desired item manufactured by one source be 
compatible and interchangeable with existing equipment. B-152158, 


With the foregoing in mind, it is pertinent to observe here that it 
has been represented to our Office that there is nothing particularly 
unique about the design or manufacture of the sterilizer in question. 
In fact, we have been advised that the desired sterilizer is one of the 
simplest type of portable sterilizers available. In addition, we were 
informed that, at the time the procurement was instituted, only three 
firms manufactured the type of sterilizer desired. Since, as stated 
above, the Spectronics sterilizer had experienced field failures, and 
the American Sterilizer Company did not wish to bid, a sole source 
procurement was requested by DMMB. Also, we note that a proposed 
military specification designed to broaden competition for future pro- 
curements is before industry for comments. 

We believe that a satisfactory basis has not been established by 
the record to support the contemplated sole source procurement. It is 
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clear that several companies have the ability to manufacture the de- 
sired sterilizer. The fact that a sterilizer manufactured by one company 
has proven satisfactory in use is not sufficient to justify a sole source 
procurement of the same sterilizer to the exclusion of others. See 
B-166555, June 3, 1969. We have learned that several Government 
agencies procure similar portable sterilizers by formal advertising or 
competitive negotiation. We recognize that the sterilizers will be used 
on board ship and, for that reason, other brands might require some 
adjustments and modifications. But this factor alone may not justify 
the elimination of other sterilizers from competition. See 47 Comp. 
Gen. 175, 181 (1967), wherein we stated, quoting from 44 Comp. Gen. 
27 (1964) : 

* * * the question of whether a company is at any point in time a sole source 
of a given item is difficult to resolve, since another firm may have private 
intentions to enter the market at the first opportunity, or one may be willing 


to alter its commercial or standard equipment in order to compete for a particular 
procurement or business. * * * 


We appreciate that DPSC may have no option other than to adhere 
to the judgment of DMMB. However, in view of the particular aspects 
of this protest as discussed above, we recommend the elimination of 
the sole source restriction stated in RFP-1081. Since we regard this 
matter as one involving a procurement responsibility of your Agency, 
we would appreciate advice as to the actions contemplated or taken 


with reference to the procurement of the subject sterilizers. 


[ B-170261 J 


Contracts—Negotiation—Requests for Proposals—Distribution 
Limitation 


The fact that the proposal timely submitted by a firm in response to a notice of 
the procurement in the Commerce Business Daily had not been obtained from 
the procuring agency does not justify the refusal to consider the offer on the 
basis of unfairness to the firms who had acquired a request for proposals (RFP) 
from the limited number made available on a “first received, first served” basis 
but were not permitted to compete because of the belief sufficient competition had 
been secured from the firms selected to receive an RFP, and unfairness to those 
firms unable to obtain the RFP. Although a purchasing agency may limit the 
number of prospective contractors solicited, this authority is not justification 
for not considering the unsolicited offer and for failing to obtain maximum com- 
petition. Therefore, the proposal refused may be resubmitted and all offerors 
who had submitted proposals afforded an opportunity to revise their proposals. 


To the Secretary of the Army, September 24, 1970: 


Reference is made to a letter dated August 24, 1970, with enclosures, 
from the Deputy for Procurement, Office of the Assistant Secretary, 
reporting on the protest of Interax, Inc., under request for proposals 
(RFP) No. DADA17-70-R-9005, issued by the U.S. Army Medical 
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Research and Development Command, Washington, D.C. The attor- 
neys for the protestant contend that the contracting officer has im- 
properly refused to consider the proposal submitted by Interax under 
that RFP. 

The contracting officer states that on January’29, 1970, systems 
analysis personnel submitted to him the names of seven firms which 
they had selected for receipt of the RFP on the basis of their known 
technical capability and competence. After evaluating the nature of 
the proposed procurement, the dollar amount involved, the need for 
adequate competition, and the amount of time required of the Source 
Selection Board to evaluate each proposal received, the contracting 
officer states that he decided, in accordance with Armed Services 
Procurement Regulation (ASPR) 1-1002.1, to limit the number of 
solicitations to 50 copies. We are advised that 53 copies were actually 
prepared. 

The April 9, 1970, issue of the Commerce Business Daily contained 
a synopsis of the RFP entitled “A Study to Develop Data Automation 
Requirements.” The synopsis indicated that the RFP was to be issued 
on April 15, 1970, and that a preproposal conference would be held on 
May 8, 1970, and that offers were due on June 8, 1970. The synopsis 
made reference to Note 24 of the Numbered Note System, which ex- 
plained that the RFP’s were available in a limited number and would 
be furnished to the requester on a “first received, first served” basis. 

A total of 198 prospective contractors responded to the notice in 
the Commerce Business Daily. Many of these firms subsequently indi- 
cated that they were not interested in submitting a proposal. We are 
advised that by April 14, 1970, the entire available supply of 53 
RFP’s had been exhausted. Seven of these were sent to the firms origi- 
nally selected by systems analysis personnel, and the remaining 46 
were distributed on a “first received, first served” basis. After the 
supply of RFP’s had been exhausted, the contracting officer advised 
45 requesters of this fact. We are advised that Interax was not among 
the 45 requesters who were unable to obtain a copy of the RFP. 

On May 8, 1970, the preproposal conference was held as scheduled. 
Mr. Smith of Interax appeared at this conference. The contracting 
officer states that this was the first indication he had that Interax was 
interested in the RFP. After consultation with legal counsel, the 
contracting officer advised Mr. Smith that Interax was not among those 
firms solicited, and that any proposal submitted by them would not 
be considered to have been in response to the RFP. 

Thereafter, seven proposals were received and accepted for evalua- 
tion on June 8, 1970. The contracting officer determined that this 
was @ sufficient number of proposals to insure that the procurement 
would be on a competitive basis to the maximum practical extent. 
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However, on that same day, Mr. Smith of Interax timely tendered 
copies of his firm’s proposal in response to the RFP to the contracting 
officer. The contracting officer states that he advised Mr. Smith that 
it would be improper for him to accept Interax’s proposal and that 
to do so would be unfair to the 45 other prospective contractors who 
had relied in good faith upon the contracting officer’s statement that 
additional proposals would not be accepted. We understand that In- 
terax obtained a copy of the RFP from the Computer Planning Cor- 
poration which had received a copy of the RFP but declined to submit 
a proposal. The contracting officer accepted custody of the Interax 
proposal subject to a determination by legal counsel as to whether 
he might be obligated to accept it. 

The record indicates that on June 18, 1970, legal counsel concluded 
that “the policy considerations strongly favor not evaluating the pro- 
posal from Interax, and unless you independently determine that it is 
in the best interest of the Government to evaluate it, I recommend that 
it not be evaluated.” Based on this advice, the contracting officer by 
letter of June 22, 1970, returned Interax’s proposal with the advice 
that it could not be “accepted for evaluation.” This letter stated in 
pertinent part as follows: 

The essence of your position is that our acceptance of your proposal (it being 
in response to one of the fifty Requests for Proposals) will not be a violation 
of the distribution limit established by this office. 

Federal statutes allow for the limited distribution of RFP’s. The purpose is, 
of course, to limit the number of firms approached. The intent is not that 
the fifty copies (as in this case) be passed from hand to hand until fifty inter- 
ested firms are found. The number of RFP’s determined proper and sufficient 
for a particular competitive procurement assumes that some firms will respond 
and some will not. Maintaining the limited number of RFP’s is not a goal in 
itself but serves as a means of limiting the number of firms solicited, at the 
same time allowing ample competition. To accept your proposal merely because 
you have obtained one of the RFP’s would be to lose sight of the intended 
effect of the statutes. Also, it would not be fair to other interested prospective 
contractors who could not receive copies of the RFP due to limited distribution. 

I have enclosed all the copies of your firm’s proposal which Mr. Smith delivered 
to us 

By letter dated July 8, 1970, the attorneys for Interax protested 
the refusal of the contracting officer to consider its proposal. This letter 
states in part as follows: 

RFP DADA17—R-9005 was sent to a limited number of potential contractors. 
Interax, Inc. did not receive a copy of the RFP. Interax, Inc. noted the solicitation 
in the “Commerce Business Daily” and requested a copy of the RFP. This request 
was denied allegedly because no copies were available at the time the Purchasing 
and Contract Office received the request by Interax, Inc. Interax, Inc., however, 
obtained a copy of the RFP from Computer Planning Corporation which received 
a copy directly from the Army but did not intend to bid. Interax, Inc. responded 


to the RFP and submitted its propogal to the proper office before the close of 
business on the date set in the RFP for receipt of proposala, * * *. 


The issue for our determination is whether the proposal timely sub- 
mitted by Interax in response to the RFP must be accepted and evalu- 
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ated. The Judge Advocate, U.S. Army Medical Research and Develop- 
ment Command, in a memorandum dated August 17, 1970, states that 
the contracting officer is not required to accept and evaluate the pro- 
posal of Interax. The position of the Judge Advocate as summarized 
in the above-cited memorandum isas follows: 

9. In summary then, it is my opinion that: 

“a) Neither the statutes, regulations, or any other authorities specifically 
require the contracting officer to accept and evaluate aW proposals, where, as 
here, the administrative costs of Source Selection Board evaluation could exceed 
the total estimated amount of the procurement. 

“b) Since the contracting officer did not ‘solicit’ a proposal from Interax but, 
on the contrary, clearly told them, well in advance, that their proposal would 
not be accepted, there was neither express nor implied promise to accept and 
evaluate under the rule of Heyer Products, supra [177 F. Supp. 251 (1959) }. 

“c) Since there was no regulatory requirement to evaluate and since no such 
requirements arose due to solicitation, the decision was one which was properly 
within the discretion of the contracting officer. 

“d) Under the facts of the instant case wherein 1) Interax had been told, as 
had all other interested firms, that proposals would be accepted only from those 
first 53 firms solicited; 2) Interax was told that they could submit a proposal 
through, or in affiliation with, Computer Planning Corporation, and that in such 
case their proposal would be accepted and evaluated ; 83) The Contracting Officer 
determined that the seven proposals received and evaluated were sufficient, con- 
sidering the nature and dollar value of this procurement, to insure adequate com- 
petition as required by law; that the Contracting Officer did not abuse his 
discretion by refusing to accept and evaluate the proposal submitted by Interax.” 

The Judge Advocate contends that it would not be violative of the 
spirit of full competition to refuse to consider Interax’s proposal and 
that the test should be whether, as in our decision B-152001, January 
10, 1964, there has been sufficient competition to show that the procure- 
ment was reasonable and nondiscriminatory. In the cited decision, we 
held that the solicitation of 13 sources was sufficient to have met the 
requirements of ASPR 3-102(c) even though there were other quali- 
fied sources available. However, that decision did not deal with the 
refusal of a contracting agency to consider a proposal which was timely 
submitted by a firm which was not solicited. The question involved here 
is not whether a procuring agency may limit distribution of RFP’s 
but whether a procuring agency can refuse to consider a proposal 
which was timely submitted on the basis that it would be unfair to 
other interested firms who were denied copies of the RFP and hence 
an opportunity to compete. 

The contracting officer is of the opinion that he may limit the number 
of proposals to be evaluated, provided that such limitation is in good 
faith, without abuse of discretion, and to the end that the procurement 
will be made to the best advantage of the Government, price and other 
factors considered. However, the contracting officer also states that this 
appears to be a question of first impression and that no authority can 
be found which either requires or forbids the contracting officer from 
accepting for evaluation a proposal received from a firm other than 
one to whom an RFP was furnished. 
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Interax urges that there is an obligation on the part of the con- 
tracting officer to accept and evaluate each and every proposal received, 
whether or not it had been solicited by the contracting officer for 
proposal purposes. Interax contends that the contracting officer has 
no authority to refuse to consider proposals submitted by firms other 
than those receiving a copy of the RFP directly from the Army. Fur- 
ther, Interax states that there is no statutory or ASPR bar to using 
an RFP sent initially to another source or to using one obtained pur- 
suant to the Freedom of Information Act, 5 U.S.C. 552. 

Upon review of the entire record before us, it is our opinion that 
the proposal submitted by Interax should have been accepted and 
considered for evaluation. The fact that adequate competition would 
exist without considering Interax’s proposal would not justify the 
procuring activity’s refusal to accept the timely proposal submitted 
by Interax. The spirit and intent of the law requiring maximum com- 
petition would not be served unless Interax’s proposal is accepted and 
considered. See 10 U.S.C. 2304(g¢); ASPR 1-300.1; 3-101; 5-102(c). 

We believe that this statutory and regulatory requirement for max- 
imum competition would be compromised if Interax—the eighth 
offeror—would be excluded from participating in the procurement 
because it was either not directly solicited or not the initial recipient 
of an RFP. Of course, the requirement for maximum competition con- 
sistent with the nature of the procurement does not require the pur- 
chasing activity to solicit an excessive number of prospective 
contractors. Such a requirement would be costly and burdensome to 
the Government in the preparation, distribution, and evaluation of 
the proposals. Where the number of prospective contractors is exces- 
sive, the purchasing agency may limit the number of prospective 
contractors solicited pursuant to ASPR 2-205; 3-503. However, the 
authority to limit the number of prospective contractors solicited 
may not be relied upon to deny competitive opportunity to an un- 
solicited offeror. Although the purchasing agency is permitted to limit 
the number of prospective contractors solicited, the purpose of such 
limitation is to restrict the Government’s administrative burden and 
to make it unnecessary to solicit all potential sources where the re- 
sulting costs would be inconsistent with the value of the procurement. 

Considering that 53 copies of the RFP were distributed, it would 
seem to follow that the acceptance and consideration of 53 proposals 
submitted in response to the RFP would have been required even 
under the arguments advanced by the Judge Advocate. We cannot 
subscribe to the proposition advanced that an invitation to compete 
is a prerequisite to the Government’s obligation to fairly consider a 
proposal. Rather, we feel that the law and regulations, properly con- 
strued, require that any offer timely and properly submitted in re- 
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sponse to a notice in the Commerce Business Daily be fairly and 
objectively considered in competition with others received in response 
to direct solicitations by the procuring agency. Neither do we see that 
any “unfairness” would result in the case of those firms which were 


unable to obtain for their own use copies of the RFP if Interax’s 
proposal is accepted and considered. We attribute this “unfairness” 
to the 53-copy limitation imposed by the procuring agency and not to 
the fact that Interax obtained a copy of the RFP from a solicited 


source, 

We have been advised that no award has been made under the RFP. 
In view of our conclusion that Interax’s proposal should have been 
accepted and considered for evaluation, we concur in the Depart- 
ment’s recommendation to authorize the contracting officer to permit 
Interax to resubmit its proposal for evaluation and consideration for 
award. However, it will be necessary to afford all offerors who sub- 
mitted proposals an opportunity to revise their proposals. See 10 
U.S.C. 2304(g) and ASPR 3-805. 


[ B-170459 J 


Transportation—Dependents—Military Personnel—Dependency 


Status—Child in Ventre Sa Mere 


Although a child in ventre sa mere on the effective date of the permanent change- 
of-station orders of the father, a member of the uniformed services, may not 
be considered his dependent for the purposes of 37 U.S.O. 406(a) authorizing 
transportation at Government expense of persons dependent upon a member on 
the effective date of changeof-setation orders, in view of the beneficial purposes 
of the statute, regulations may be issued to authorize reimbursement for the 
cost of travel to a member’s new station of his child born after the effective 
date of his change-of-station orders if his wife’s travel to the new station at 
Government expense prior to the birth of the child is precluded by departmental 
regulations due to the advanced stage of her pregnancy. 


To the Secretary of the Army, September 24, 1970: 


Further reference is made to letter of July 14, 1970, from the Office 
of the Secretary of the Army (Deputy for Reserve Affairs) requesting 
@ decision whether a child in ventre sa mere may be considered a de- 
pendent for the purpose of entitlement to transportation at Govern- 
ment expense when such child is not born until after the effective date 
of permanent change-of-station orders of the military member father. 
The request was assigned Control No, 70-38 by the Per Diem, Travel 
and Transportation Allowance Committee. 

In the letter of July 14, 1970, it is said that paragraph M7000 of 
the Joint Travel Regulations, Volume 1, provides that members of 
the uniformed services are entitled to transportation of dependents 


at Government expense upon permanent change of station except 
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when dependency does not exist on the effective date of the order di- 
recting the permanent change of station. However, when travel of 
dependents is delayed until after the effective date of permanent 
change-of-station orders for the purpose of waiting for the birth of a 
child, question arises whether such child is in existence as a dependent 
on the effective date of such orders so as to entitle the member to its 
transportation at Government expense. 

The letter mentions that in 34 Comp. Gen. 415 (1955), we held that 
the right of an illegitimate child to the 6 months’ death gratuity au- 
thorized by the act of June 4, 1920, was not defeated by the fact that 


the child was unborn on the date of notification of the death of the 
member, citing Jn re Seabolt, 118 F. 766, 771. In that decision, we 
quoted from the Seabolt case, which held that a child in ventre sa mere 
is a child while yet unborn, and that from the time of conception the 
infant “is in esse for the purpose of taking any estate which is for 
his interest.” Similarly, it has been held that an unborn child in esse 
at the time of an accident has a right of action for workmen’s compen- 
sation against the employer of its father because of the father’s injuries 
suffered in the accident. Routh v. List & ee Constr. Co., 257 P. 
721 (Kansas 1927). 

Those decisions relate to the child’s entitlement to claim in its own 
right the payments concerned. Since the permanent change-of-station 
benefits provided by 37 U.S.C. 406(a) are authorized for the member 


and not for his dependents in their own right, such decisions are not 
controlling in this case. 


Admittedly, for the purpose of the transportation provided by 37 
U.S.C. 406(a), the term “dependent” is defined in 37 U.S.C. 401 as 


including the member’s unmarried children under 21 years of age with- 
out other limitation. 


However, the purpose of the statutes authorizing transportation 
of dependents at Government expense is to relieve a member of the 
Armed Forces of the burden of personally defraying the expenses of 
moving his dependents between stations when such move is made 
necessary by an ordered change of station. And it consistently has 
been held that the transportation is limited to such persons as are 
dependent upon the member on the effective date of the orders. See 
87 Comp. Gen. 715. 

Accordingly, it must be concluded that generally a child in ventre 
sa mere on the effective date of change of permanent station orders 
may not be considered to be a dependent for the purposes of 37 U.S.C. 
406(a) and with the exception hereafter noted, your question is an- 
swered in the negative. 

Having in mind the beneficial purposes of the statute, and notwith- 
standing the fact that no transportation cost would be incurred for 
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the child if the mother traveled to the new station prior to its birth, 
we would not be required to object to the promulgation of regulations 
authorizing reimbursement for the cost of travel to the member’s 
new station of his child born after the effective date of his change-of- 
station orders if his wife’s travel to the new station at Government 
expense prior to the birth of the child is precluded by departmental 
regulations due to the advanced stage of her pregnancy. 


[ B-170093 J 


Contracts—Negotiation—Disclosure of Price, Etc.—Auction Tech- 
nique Prohibition 


While the Government’s failure to establish a common cutoff date under a 
request for proposals for computer time and services prevented the closing of 
negotiations, the contracting officer’s refusal to negotiate a price reduction was 
proper in view of discussions constituting negotiations during which vital in- 
formation concerning the successful offeror’s proposal was erroneously but 
innocently revealed, for to permit a price reduction under the circumstances 
would compromise the Federal Procurement system by allowing the auction 
technique precluded by section 1-3.805-1(b) of the Federal Procurement Reg- 
ulations. Although the contract awarded is not required to be terminated, in 
view of the procedural deficiencies in the procurement the contract option should 
not be exercised unless it is impracticable to reprocure the services on an equal 
competitive basis. 


Equipment—Automatic Data Processing Systems—Computer 
Service—Evaluation Propriety 


A point system evaluation of proposals for computer time and services under 
which the number of points to be awarded for basic costs is to be determined 
from an offeror’s “pricing out,” or cost for the requirements stated in the sample 
problem included in the solicitation that is not considered indicative of cost 
differences between suppliers for every proposed computer application con- 
templated under the contract, but, rather, typical of the work to be performed, 
is a proper method of evaluation, notwithstanding the amount of memory or 
core size was not frozen in the sample, as the factors frozen are of greater 
significance as to price than the variations in the core size of the sample. 


To the Computer Network Corporation, September 28, 1970: 


This is in reply to your telegram of June 18, 1970, and to counsel’s 
supporting letters of June 24 and August 17, 1970, protesting the 
award of a contract to U.S. Time-Sharing, Inc. (U.S. Time), under 
Department of Labor request for proposals No. L/A 70-8. 

You have requested our Office to instruct the Department of Labor 
to refrain from exercising any further options available under the 
contract since you believe that you were improperly denied an oppor- 
tunity to negotiate, that there was an invalid comparison of prices 
offered, and that U.S. Time’s proposal was in effect nonresponsive. 

The solicitation contemplated the award of a contract for computer 
time and services to provide the Department with temporary avail- 
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ability of a system with hardware and software characteristics, both 
of which would be similar to those in the system presently being 
installed by the Department. The solicitation specified that a minimum 
hardware configuration and mandatory software requirements were 
to be available in the offeror’s system. It was contemplated that this 
duplicate hardware and software capability would expedite the con- 
version of existing systems into the Department’s new central data 
processing system. 

The solicitation provided that proposals would be evaluated on the 
basis of the following point system : 


Turnaround time (increase in cost factor for less Benge 
NE Te Pe cethiice atc diudnipepmisitinsntincsteniiniegdllpciiclads 0-15 points 
Turnaround time (increase in cost factor for less 
ee Oc a ls ees 0-10 points 
Equipment and Operating System Compatibility. 0-25 points 
Basic Cost (based on less than 6 hrs. turnaround) -- 
Systems engineering support 
Operational support 
Distance from DOL 


Inasmuch as suppliers of computer time charge for services accord- 
ing to their uniquely developed algorithms, it is difficult to compare 
costs. The number of points to be awarded for basic cost was, there- 
fore, to be determined on the basis of the offeror’s “pricing out,” or 
cost for, the requirements stated in a sample problem included in the 
solicitation. The Department reports that the sample problem is not 
indicative of cost differences between suppliers for every proposed 
computer application contemplated under the contract; rather, it is 
generally typical of the work contemplated. 

The sample problem established as constant the time allowed and the 
number of inputs to the computer; however, the amount of memory 
or core size was not frozen and was for determination by the individual 
offeror. You contend that unless memory is fixed at a set figure, the 
basis for comparing prices is vitiated. The Department disagrees with 
your position and states that those factors which were frozen in the 
sample problem are of far greater significance as to price than varia- 
tions in the core size, and that care was taken to insure that differ- 
ences in core size would have a relatively small impact upon price 
computations. 

The Department’s report to this Office establishes that U.S. Time’s 
pricing of the sample problem is less than yours, and it appears that 
even if your memory values were substituted in U.S. Time’s algorithm 
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where variables were permitted, the new resulting cost for the sample 
problem would still be less than your proposed cost. Moreover, it 
appears that the variability of the core size had only a slight impact 
upon price since very small differences resulted from substituting both 
U.S. Time’s and your memory values in the other’s algorithm. Since 
the establishment of factors for evaluation of proposals for computer 
time requires the exercise of expert technical judgment by the agency, 
and since the evaluations with the different core sizes did not sig- 
nificantly affect your competitive position, we perceive no compelling 
reason to question the method outlined in the solicitation for com- 
paring basic costs. 

You also argue that in any event you assumed that at the very mini- 
mum offerors would be required to perform the sample problem with 
at least the core sizes set forth in section III of the solicitation, requir- 
ing availability of certain mandatory programs and minimum hard- 
ware configuration in the offeror’s total system. Counsel contends that 
U.S. Time’s failure to abide with such core sizes renders its proposal 
nonresponsive. It is the Department’s position, and our review sub- 
stantiates such position, that the solicitation contained no language to 
the effect that the mandatory programs or minimum hardware con- 
figuration were required to be utilized to that degree in the solution of 
the sample problem. Moreover, it is reported that in pricing out the 
compile step in the sample problem the core size utilized by you 
(120K) did not measure up to the solicitation’s mandatory availability 
level of 150K. We see no basis for concluding that either your proposal 
or that of U.S. Time should have been determined to be unacceptable 
in this respect. 

It is also your position that the contracting officer improperly denied 
your firm an opportunity to discuss your offer of a reduction in price, 
which you state is evident from the sequence of events leading up to 
the award as outlined in the administrative report. You state that 
the refusal to negotiate was contrary to Federal Procurement Regu- 
lations(FPR) 1-3.101(d) which requires negotiated procurements to 
be conducted on a competitive basis to the maximum practical extent. 

The administrative report shows that the four proposals received 
in response to the solicitation were opened by the contracting officer on 
May 7, 1970. Thereafter, they were forwarded to the Computer System 
Division of the Departmental Data Processing Center for evaluation. 
During technical evaluation of your proposal, a discrepancy was noted 
in the application of your algorithm to the sample problem and discus- 
sions were conducted, whereupon you changed your algorithm and 
your proposal was evaluated on the basis of a lower price than you 
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had originally offered. Thereafter, technical discussions were again 
held to eliminate additional discrepancies in your proposal. While your 
counsel contends that these discussions did not constitute negotiations, 
since they were held with technical personnel within the Department, 
we note that your proposal was in fact evaluated by the contracting 
officer as revised by these discussions. 

As a result of the technical evaluation of proposals, two of the four 
offerors were eliminated from further consideration. At the time the 
evaluations were forwarded to the contracting officer, you had been 
given a point score of 79.6 while U.S. Time had obtained a score of 78. 
In reviewing the technical evaluation of proposals, the contracting 
officer noted that the score given to U.S. Time afforded no considera- 
tion to the statement in its proposal that no premium would be charged 
for less than 6 hours’ turnaround time. Since the company included 
its standard commercial rates in its proposal, which conflicted with the 
above offer of no premium for less than 6 hours’ turnaround time, the 
contracting officer decided to request clarification. U.S. Time advised 
him that it did not intend to charge such a premium, notwithstanding 
the contrary implication from its commercial rates. After assigning 
corrected point values to reflect this clarification, U.S. Time was ranked 
highest with 91 points to Comet’s 79.6 (U.S. Time’s score was subse- 
quently reduced to 88 upon a change in proposed location of facility 
from Rosslyn to Reston, both in Virginia). 

Thereafter, it appears that you requested a meeting with the con- 
tracting officer, apparently upon the advice that you were no longer in 
line for award. The agency reports that extensive and frequent meet- 
ings were held with you during the latter part of May through June 5, 
1970. On May 27, 1970, you requested an opportunity to discuss a 
reduction in your price; however, the contracting officer declined to 
discuss any price modification in your proposal on the basis that 
you had obtained certain “inside” information during the meetings 
that would have been more appropriate for debriefing, and which had 
been made available to you with the implicit understanding that 
negotiations were at an end. It is further reported that prior to your 
request to modify your price, sufficient information was erroneously, 
but innocently, released to you at the end of May which would have 
enabled you to accurately determine the extent of reduction in pricing 
out the sample problem and/or reduction in premium for quick turn- 
around time that you would be required to make in order to yield a 
point value that would win the award. 

Obviously, had the contracting officer established a common cutoff 
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date prior to his revelatory action, as provided for in FPR 1-8.805-1 
(b), there would be no basis for protesting any refusal thereafter to 
negotiate. We have taken the position that until a common cutoff date 
for further modification of proposals is established for all offerors, it 
cannot be said that negotiations are closed or that modifications made 
either voluntarily or as a result of Government request should not be 
considered. 48 Comp. Gen. 536 (1969). While in the present case 
negotiations were never properly closed through the establishment of a 
common cutoff date, we believe that at the time you requested an 
opportunity to modify your price the contracting officer could not have 
entertained any further modifications by you for the purpose of better- 
ing the offer submitted by U.S. Time, since vital information concern- 
ing U.S. Time’s proposal had been revealed to you. To have permitted 
such modifications in those circumstances would have compromised the 
integrity of the Federal Procurement system by allowing that type of 
auction technique which the procurement regulations required the 
contracting officer to avoid. See FPR 1-3.805-1(b). 

For the reasons stated above, we are unable to conclude that the 
contract awarded to U.S. Time should be terminated. There is‘enclosed 
for your information, however, a copy of our letter of today to the 
Secretary of Labor wherein we point out the deficiencies in the pro- 
cedures followed in this case, and advise against exercise of the option 
under the contract unless it is determined that it is impracticable to 
reprocure such services on an equal competitive basis. 


[ B-170451 J 


Pay—Increases—Comparable to Classified Employees—Adjust- 
ment 


The fact that a reemployed civilian who while on military furlough served on 
active military duty was on a civilian roll on April 15, 1970, the date of enactment 
of the Federal Employees Salary Act of 1970, Public Law 91-231, does not entitle 
him under the act to a retroactive adjustment in basic pay for the active military 
duty performed during the period January 1, 1970, through March 15, 1970, as 
the act provides compensation increases for Federal classified employees only. 
However, although Public Law 90-207, December 16, 1967, provides for an in- 
crease in basic pay for military personnel whenever the General Schedule of 
compensation for Federal classified employees is increased, the Secretary of 
Defense in implementing the 1970 act pursuant to Executive Order No. 11525 
prescribed that a member must have been on active duty on April 15, 1970, to be 
entitled to a retroactive adjustment in pay. 


To Lieutenant Colonel C. R. Winder, United States Marine Corps, 
September 29, 1970: 


Further reference is made to your letter dated July 14, 1970, your 
reference CA~CRW-ajm, requesting an advance decision in the case 
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of Captain Robert A. Jones, 010 20 82, USMCR, as to whether he 
may be paid the difference in basic pay for active duty served from 
January 1, 1970, through March 15, 1970, under the retroactive pro- 
visions of the Federal Employees Salary Act of 1970, Public Law 
91-281, April 15, 1970, 5 U.S.C. 5332 note, by virtue of the fact that 
he was employed by the Department of Health, Education, and Wel- 
fare on April 5, 1970, and was on the rolls of that Department on 
April 15, 1970. Your letter was forwarded to this Office by the Dis- 
bursing Branch, Fiscal Division, Headquarters United States Marine 
Corps, and has been assigned control number DO-MC-1088 by the 
Department of Defense Military Pay and Allowance Committee. 

It appears from the enclosures attached to your letter that Captain 
Jones was on military furlough from the Department of Health, 
Education, and Welfare and served on active duty as a member of 
the Marine Corps Reserve from January 1, 1970, through March 15, 
1970. He returned to Federal service at the Department of Health, 
Education, and Welfare on April 5, 1970, and was carried on the 
rolls of that Department on April 15, 1970. In your request for an ad- 
vance decision you state : 

The basis for doubt is whether service as a Civil Service employee on 15 
April 1970 may be considered for the purpose of creating a right to retroactive 
basic pay for the period 1 January through 15 March 1970 under section 5(a) of 
the Federal Employees Salary Act of 1970 (Public Law 91-231, 84 Stat. 195) 
and implementing regulations. 

The Federal Employees Salary Act of 1970 authorizes increases 
in rates of basic pay, basic compensation, and salaries of certain classes 
of civilian employees of the United States. These classes of officers 
and employees are specifically listed in the act. That act, by itself, does 
not authorize an increase in the basic pay for members of the uniformed 
services and the regulation to which you refer, Federal Personnel 
Manual Letter No. 531-40, June 23, 1970, is applicable to civilian em- 
ployees of the Government, not military personnel. 

An increase in the monthly basic pay of members of the uniformed 
services, whenever the General Schedule of compensation for Federal 
classified employees is increased, is authorized by section 8(a) of the 
act of December 16, 1967, Public Law 90-207, 81 Stat. 649, 654, 37 
U.S.C. 203 note. Section 8(b) (2) of that act provides that any such 
increase shall carry the same effective date as that applying to com- 
pensation adjustments provided General Schedule employees. There- 
fore, when the Federal Employees Salary Act of 1970 authorized 
an increase in the rates of compensation for General Schedule Federal 
classified employees, the President issued Executive Order No. 11526, 
dated April 15, 1970, effective January 1, 1970, which, in section 1, 
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set forth the new rates of monthly basic pay for members of the uni- 


formed services. Section 2 of the same Executive order provides as 
follows: 














































(a) A person who became entitled after December 31, 1969, but before the 
date of enactment of the Federal Dmployees Salary Act of 1970, to payment 
for items such as lump-sum leave, reenlistment and variable reenlistment bonus, 
continuation pay, any type of separation pay, or six months’ death gratuity, shall 
not be entitled to any increase in any such payment by virtue of this order. 

(b) Authority to prescribe other rules for payment of retroactive compensa- 
tion shall be exercised for the uniformed services by the Secretary of Defense. 
Entitlement to retroactive pay under such rules shall be subject to the provisions 
of section 5 of the Federal Employees Salary Act of 1970, and shall conform as 
nearly as may be practicable to the provisions of Section 7 of the Act of Decem- 
ber 16, 1967, 81 Stat. 654. 


Section 5(a) of the 1970 act provides as follows: 


(a) Retroactive pay, compensation, or salary shall be paid by reason of this 
Act only in the case of an individual in the service of the United States (includ- 
ing service in the Armed Forces of the United States) or the municipal govern- 
ment of the District of Columbia on the date of enactment of this Act, except 
that such retroactive pay, compensation, or salary shall be paid— 

(1) to an officer or employee who retired, during the period beginning on 
the first day of the first pay period which began on or after December 27, 1969, 
and ending on the date of enactment of this Act, for services rendered during 
such period ; and . 

(2) in accordance with subchapter VIII of chapter 55 of title 5, United States 
Code, relating to settlement of accounts, for services rendered, during the period 
beginning on the first day of the first pay period which began on or after 
December 27, 1969, and ending on the date of enactment of this Act, by an 
officer or employee who died during such period. 

Such retroactive pay, compensation, or salary, shall not be considered as basic 
pay for the purposes of subchapter III of chapter 83 of title 5, United States 
Code, relating to civil service retirement, or any other retirement law or retire- 
ment system, in the case of any such retired or deceased officer or employee. 


Section 7 of the 1967 act provides as follows: 


Sec. 7. This Act becomes effective as of October 1, 1967. However, a member, 
except as provided in section 6 of this Act, is not entitled to any increases in 
his pay and allowances under section 1 or section 4 for any period before the 
date of enactment of this Act unless he is on active duty on the date of enact- 
ment of this Act. * * * 

In accordance with section 2(b) of Executive Order No. 11525, 
which specifically authorizes the Secretary of Defense to prescribe the 
rules for payment of retroactive compensation for members of the 
uniformed services, the Deputy Secretary of Defense in a memoran- 
dum dated April 21, 1970, for the Assistant Secretary of Defense 
(Comptroller) prescribed rules implementing that order. Rule 2 of 
the memorandum provides as follows : 

2. A person is not entitled to any increase in his basic pay by virtue of that 
Order for any period before April 15, 1970 unless he was on active duty on that 
date. s+ *, 

In line with that rule, entitlement to a retroactive increase in the 
basic pay received by Captain Jones for active duty performed by 


him as a Marine Corps Reserve officer during the period January 1 
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to March 15, 1970, is not authorized since he was not on active military 
duty on April 15, 1970. 


[ B-144605 J 


Military Personnel—Separation—Consent, Etc., Requirement 


While, the purpose of 10 U.S.C. 1163(a) is to prevent an officer of a Reserve 
component of the uniformed services with at least 3 years’ commissioned service 
from being arbitrarily separated without the officer’s consent, unless the separa- 
tion is recommended by a board of officers convened by an authority designated 
by the Secretary concerned, there is nothing in the section to preclude an officer 
wae nae not consented to separation from waiving consideration by a board of 
officers. 


Pay—Readjustment Payment to Reservists on Involuntary 
Release—What Constitutes Involuntary—Pregnancy 

Under 10 U.S.C. 687(a), a member of a Reserve component, or a member of the 
Army or Air Force without component, who is relieved from active duty “in- 
voluntarily,” is entitled to readjustment pay, and since it is mandatory under 
Air Force Regulation 36-12, which establishes procedures governing the separa- 
tion of officers, to discharge a woman officer when a determination is made by 
a medical officer that she is pregnant, she is considered involuntarily separated 
and entitled to readjustment pay whether she is separated with or without her 
consent, the sole determining factor being that of pregnancy. Therefore, a Re- 
serve officer separated without her consent by reason of pregnancy who waived 
the hearing and board recommendations in 10 U.S.C. 1163(a), having been 
involuntarily separated, is entitled to readjustment pay. 


To the Secretary of Defense, September 30, 1970: 


Further reference is made to letter dated July 15, 1970, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
on two questions dealing with the matter of whether a female officer 
of a Reserve component who, without her consent, is separated for 
reasons of pregnancy, may be considered to be “involuntarily” sepa- 
rated so as to entitle her to readjustment pay “if she waives considera- 
tion by a board of officers referred to in 10 U.S.C. 1163(a).” The 
questions are stated and discussed in Department of Defense Military 
Pay and Allowance Committee Action No. 444, which accompanied 
that letter. 


The questions presented are as follows: 

1 May a female officer of a reserve component, without consenting to separa- 
- waive consideration by the board of officers referred to in 10 USO 1163(a)? 

2. If the answer to (1) is in the affirmative, would the separation without 

recommendations by the board of officers be considered involuntary for the pur- 
pose of entitlement to readjustment pay? 

Concerning the separation of an officer of a Reserve component, 
10 U.S.C. 1163(a) provides as follows: 


(a) An officer of a reserve component who has at least three years of service 
as a commissioned officer may not be separated from that component without 


449-795 O- 72-17 





230 DECISIONS OF THE COMPTROLLER GENERAL [50 


his consent except under an approved recommendation of a board of officers 
convened by an authority designated by the Secretary concerned, or by the 
approved sentence of a court-martial. * * * 


Under the provisions of 10 U.S.C. 687(a), except for members 
covered by subsection (b), a member of a Reserve component or a 
member of the Army or the Air Force without component who is 
relieved from active duty “involuntarily” under the circumstances 
there prescribed, is entitled to a readjustment payment computed on 
the basis there indicated. Subsection (b) (1) of section 687, the part 
of that subsection applicable here, precludes payment of readjustment 
pay to a member who is relieved from active duty at his request. 

In our decision of January 27, 1961, B-144605, cited in the Commit- 
tee Action, we considered the question of entitlement to readjustment 
pay in the case of a female Air Force Reserve officer who refused to 
tender her resignation on account of pregnancy as prescribed in section 
ITI, AFR 36-36, March 27, 1953, then in effect, and whose discharge 
was effected pursuant to the approved recommendations of a board 
of officers convened under 10 U.S.C. 1163(a) and section III of AFR 
36-36. We held that since the officer was discharged pursuant to the 
procedure prescribed in the regulations in compliance with section 
1163(a) of Title 10, her discharge was considered involuntary for 
the purpose of payment of readjustment pay. In this connection, see 
paragraph 40411 and Rule 7, Table 44-7, Department of Defense 
Military Pay and Allowances Entitlements Manual. 

Air Force Regulation 36-12, currently in effect—somewhat similar 
to AFR 36-36 mentioned above—establishes procedures governing 
the separation of officers of the Air Force and paragraphs 40a and 
41 of that regulation, cited in the Committee Action, provide in per- 
tinent part as follows: 

a. Pregnancy : 

(1) General: 

(a) A woman officer will be discharged from the service with the least practi- 
cable delay when a determination is made by a medical officer that she is 


pregnant. * * * 
* * = . *. e > 


41. Disposition Board. A nonprobationary Reserve officer shall not be in- 
voluntarily discharged, except pursuent to an approved recommendation of a 
board of officers (hereinafter referred to as a “disposition board” or “disposition 
boards”), unless a request for waiver of hearing is submitted in writing (attach- 
ments 15 and 16). Therefore, a nonprobationary Reserve officer who declines 


to tender a resignation or to apply for discharge, or who does not submit a 
waiver to a hearing, will have his/her case referred to a disposition board. 


In commenting on paragraph 40a of the regulation, it is stated in 


the Committee Action that there is no alternative to separation, either 
with or without consent, the sole determining factor being that of 
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pregnancy. Unless the officer makes application for separation with 
her consent, it is stated that she must be separated involuntarily in the 
manner authorized under 10 U.S.C. 1163 (a), even though both a hear- 


ing and board recommendations are pro forma, there being no alterna- 
tive to separation under the circumstances. 

The Committee Action further states that the practical effect of 
paragraph 41 of the regulation is that the question of separation is 
referred to a board of officers for consideration under the statute 
only if the officer refuses consent to separation (i.e., resignation, or 
application for discharge), and/or refuses to submit a waiver for 
hearing before a board. It is stated that as a result, if the officer does 
submit a waiver for hearing, she is separated without approved recom- 
mendations of a board. 

It is reported that the Air Force position is that a female non- 
probationary Reserve officer is entitled to request or waive, in writing, 
any or all of the following: namely, (a) to have her case heard by 
a board of not less than three officers, (b) to appear in person before 
such a board, (c) to be represented by legal counsel and (d) to submit 
statements in her own behalf. In this connection, a request to waive 
a hearing before a board of officers in pregnancy cases is outlined 
in attachment 15—mentioned in paragraph 41—which the officer is 
required to execute. The officer there acknowledges (attachment 15), 
among other things, that she is subject to involuntary discharge from 
all appointments held by her and that she will be eligible for readjust- 
ment pay provided she is otherwise eligible. The Committee Action 
states that the intent of AFR 36-12 is not to render a woman officer 
ineligible for readjustment pay if she elects to waive a hearing before 
a board of officers, merely because of that waiver. 

While the apparent purpose of section 1163(a) of Title 10 is to 
prevent an officer of a Reserve component with at least 3 years’ com- 
missioned service from being arbitrarily separated without his or her 
consent, we find nothing in that section which would preclude such an 
officer, without consenting to separation, from waiving consideration 
of her case by a board of officers to which she is entitled as provided in 
that section. Accordingly, question 1 is answered in the affirmative. 

Paragraph 40a of Air Force Regulation 36-12 expressly requires that 


when a determination is made by a medical officer that a woman officer 


is pregnant, she will be discharged from the service. It would seem 
that a female officer in this situation is to be separated, with or without 
her consent, the sole determining factor being that of pregnancy. In 


other words, her separation is mandatory in the circumstances. It 
would seam that a mere waiver by the officer of her right to a hearing 
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and board proceedings under 10 U.S.C. 1163(a) would not render an 


otherwise involuntary release voluntary. 
It is our view that a female officer who is separated without her 
consent by reason of pregnancy, and without a hearing and board 


recommendations which she waived, may be considered to have been 
separated involuntarily for purposes of entitlement to readjustment 


pay. Question 2 is answered in the affirmative. 









[ B-170104 J 


Pay—Retired—Increases—Cost-of-Living Increases—Active Duty 
Recall 


In recomputing retired pay under 10 U.S.C. 1401la and 1402(a) for a member of 
the uniformed services who served on active duty for 2 years subsequent to 
retirement, the Consumer Price Index changes should be reflected by increasing 
retired pay by only the percent that the applicable base index exceeds the index 
for the calendar month immediately preceding the month in which the active 


duty pay rate upon which retired pay is based became effective. 48 Comp. Gen. 
398 and B—166335, June 4, 1969, modified. 


To the Secretary of Defense, September 30, 1970: 


Further reference is made to letter dated June 17, 1970, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
as to the proper method to be used in recomputing retired pay under 
10 U.S.C. 1401a and 1402(a) for a member of the Armed Forces who 
has served on active duty for 2 years subsequent to retirement. Three 
alternate suggested methods of computation are incorporated in the 
question for decision as presented in Committee Action No. 442 of the 
Military Pay and Allowance Committee. That question is as follows: 


When recomputing retired pay under the provisions of 10 USC 1402(a) for a 
member who has served on active duty for 2 years subsequent to retirement, 
which of the following methods should be used in applying Consumer Price 
Index (CPI) increases authorized by 10 USC 1401a? 

a. Retired pay increased by all CPI adjustments which have been authorized 
under 10 USC 1401a(b) subsequent to the effective date of the active duty pay 
rate upon which the recomputed retired pay is based. 

b. Retired pay increased by only the percent that the applicable base index 
exceeds the index for the calendar month immediately preceding the month 
= a the active duty pay rate upon which retired pay is based became 

ve. 

c. Retired pay recomputed upon the applicable active duty basic pay rate 
only without increasing such pay by any CPI increase. 


Subsections (b), (c), (d) and (e) of 10 U.S.C. 1401a (as amended, 
effective October 31, 1969, by Public Law 91-179) are as follows: 


(b) The Secretary of Defense shall determine monthly the percent by which 
the index has increased over that used as the basis (base index) for the most 
recent adjustment of retired pay and retainer pay under this subsection. If the 
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Secretary determines that, for three consecutive months, the amount of the 
increase is at least 3 per centum over the bage index, the retired pay and retainer 


pay of members and former members of the armed forces who become entitled 
to that wey See Se. aoe the first day of the third calendar month beginning — 
the end of three months shall, except as provided in subsection (c), be 
increased, is on that day, by the per centum obtained by adding 1 per 
centum and the highest per centum of increase in the index during those months, 
adjusted to the nearest one-tenth of 1 per centum. 

(ec) Notwithstanding subsection (b), if a member or former member of an 
armed force becomes entitled to retired pay or retainer pay based on rates 
of monthly basic pay prescribed by section 203 of title 37 that became effective 
after the last day of the month of the base index, his retired pay or retainer 
pay shall be increased on the effective date of the next adjustment of retired 
pay and retainer pay under subsection (b) only by the percent (adjusted to 
the nearest one-tenth of 1 percent) that the new base index exceeds the index 
for the calendar month immediately before that in which the rates of monthly 
basic pay on which his retired pay or retainer pay is based became effective. 

(d) If a member or former member of an armed force becomes entitled to 
retired pay or retainer pay on or after the effective date of an adjustment of 
retired pay and retainer pay under subsection (b) but before the effective date 
of the next increase in the rates of monthly basic pay prescribed by section 203 
of title 37, his retired pay or retainer pay shall be increased, effective on the 
date he becomes entitled to that pay, by the percent (adjusted to the nearest 
one-tenth of 1 percent) that the base index exceeds the index for the calendar 
month immediately before that in which the rates of monthly basic pay on which 
his retired pay or retainer pay is based became effective. 

(e) Notwithstanding subsections (c) and (d), the adjusted retired pay or 
retainer pay of a member or former member of an armed force retired on or 
after October 1, 1967, may not be less than it would have-been had he become 
entitled to retired pay or retainer pay based on the same pay grade, years of 
service for pay, years of service for retired or retainer pay purposes, and percent 
of disability, if any, on the day before the effective date of the rates of monthly 
basic pay on which his retired pay or retainer pay is based. 


Under the provisions of subsection (a) of section 1402, Title 10, U.S. 
Code (as amended by the act of October 2, 1963, Public Law 88-132, 
77 Stat. 210, 214) a member of an armed force who has become entitled 
to retired pay and who thereafter serves on active duty, is entitled upon 
release from that active duty to recompute his retired pay by multi- 
plying the monthly basic pay (subject to footnote 1) of the grade in 
which he would be eligible to retire if he were retiring upon that 
release from active duty, by 2% percent for each of the years of 
service credited to him in computing retired pay, plus his years of 
active service after becoming entitled to retired pay, but not to exceed 
75 percent of the pay upon which the computation is based. Footnote 
1 of section 1402a reads as follows: 

*For a member who has been entitled, for a continuous period of at least 
two years, to basic pay under the rates of basic pay in effect upon that release 
from active duty, compute under those rates. For a member who has been 
entitled to basic pay for a continuous period of at least two years upon that 
release from active duty, but who is not covered by the preceding sentence, com- 
pute under the rates of basic pay replaced by those in effect upon that release 
from active duty. For any other member, compute under the rates of basic pay 


under which the member’s retired pay or retainer pay was computed when he 
entered on that active duty. 
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Under subsections (b) and (c) of section 1402 of Title 10, a member 
who incurs a physical disability while serving on active duty after 
retirement may elect, as provided in subsection (d), to receive either 
(1) the retired pay to which he became entitled when retired, increased 
by any applicable adjustments in that pay under section 1401la of 
Title 10 after he initially became entitled to that pay, or (2) retired 
pay computed as there stated on the highest monthly basic pay that 
he received while on active duty after retirement. 

The Committee Action sets out examples of retired pay which would 
result from the application of each of the three methods quoted above 
and states that the retired pay shown in the examples is computed on 
the July 1, 1968, basic pay rates. For comparison purposes, there are 
also shown examples of entitlement of members who receive retired 
pay based on the July 1, 1968, basic pay rates by virtue of statutes other 
than 10 U.S.C. 1402(a). The following examples in the Committee 
Action assume a member in pay grade E-7 with 24 years of service 
creditable as a multiplier : 


Member Initially Retired 1 January 1969 : 
1 Jan 69 $530.40 X 60% =$318.24 
1 Feb69 318.244+2.1%= 3824.92 
1 Nov 69 324.92+5.3%= 342.14 
CURRENT RETIRED PAY $342.14 
Member Released From Active Duty 1 January 1969 and entitled to Recomputa- 
tion of Retired Pay under 10 USC 1402(d) 
1 Jan 69 $530.40 X 60% =$318.24 
I Feb69 3182442.1%=— 324.92 
1Nov69 324.924+5.3%= 342.14 
CURRENT RETIRED PAY $342.14 
Member Released From Active Duty 1 October 1969 and entitled to Recomputa- 
tion of Retired Pay under 10 USC 1402(a) (Using Method a above) : 
1 Oct 69 $530.40 X 60% +-4.0% =$330.97 
1 Nové69 330.97+5.3%—348.51 
CURRENT RETIRED PAY $348.51 
Member Released from Active Duty 1 January 1970 and entitled to Recomputation 
of Retired Pay under 10 USC 1402(a) (Using Method a above) : 
1 Jan 70 $530.40 X 60% +-4. rete 3% =$348.51 
CURRENT RETIRED P $348.51 
Member Released From Active Duty 1 October 1969 and entitled to Recomputa- 
tion of Retired Pay under 10 USC 1402(a) (Using Method b above) : 
1 Oct 69 $530.40 X 60% +-2.1% =$324.92 
1Nov69 324.924-5.3%—342.14 
CURRENT RETIRED PAY $342.14 
Member Released From Active Duty 1 January 1970 and entitled to Recomputa- 
tion of Retired Pay under 10 USC 1402(a) (Using Method b above) : 
1 Jan 70 $530.40 X 60% +-2.1%+5.3% =$342.14 
OURRENT RETIRED PAY $342.14 
Member Released From Active Duty 1 October 1969 and entitled to Recomputa- 
tion of Retired Pay under 10 USO 1402(a) (Using Method c above) : 
1 Oct 69 $530.40 X 60% =—$318.24 
1 Nov69 3818.244+5.38%= 335.11 
CURRENT RETIRED PAY $835.11 
Member Released From Active Duty 1 January 1970 and entitled to Recomputa- 
tion of Retired Pay under 10 USO 1402(a) (Using Method c above) : 
1 Jan 70 $530.40 X 40 X 60% =3818.24 
OURRENT RETIRED PAY $318.24 
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In commenting on the examples, the Committee Action states that 
retired pay computed under method “a” is greater than the retired 
pay of a serviceman retired under the same basic pay rate but under 
some other provision of law. Concerning method “b,” it is stated that 
the member would generally be entitled to the same rate of retired pay 
as his counterpart. With respect to method “c,” it is stated that the 
member would be entitled to a lower rate of retired pay than his 
counterpart and, depending upon the date of release from active duty, 
there may be a difference in retired pay for those persons whose retired 
pay is recomputed under 10 U.S.C. 1402(a), even though the same 
rate of basic pay is used in computing retired pay. 

In our decision of June 4, 1969, B—166335, referred to in the Com- 
mittee Action, there was considered the case of an enlisted man who 
retired on December 1, 1965, for length of service, and who thereafter 
was recalled to active duty August 1, 1966, for 2 years and reverted to 
the retired list on August 1, 1968. The question considered in that de- 
cision involved the proper rate of active duty pay to be used in recom- 
puting the member’s retired pay and whether that pay should be 
increased by any CPI adjustment. Since the member, when released 
from active duty, was in receipt of active duty pay at the rates pre- 
scribed in Executive Order No. 11414, which became effective July 1, 
1968, he had received pay at those rates for less than 2 years; and 
we said that he was entitled, under the second sentence in footnote 1 
of section 1402(a), to have his retired pay recomputed at the rate 
of basic pay prescribed in section 1, Public Law 90-207, effective 
October 1, 1967—the 1967 rates of basic pay were replaced by the 
1968 rates. 

For the reasons indicated in the decision of June 4, 1969, we con- 
cluded that the enlisted man’s situation did not appear to bring him 
within the purview of either subsection (c) or (d) of section 140la 
so as to require application of only a partial CPI increase in the com- 
putation of his retired pay. We held that he was entitled, effective 
August 1, 1968, to have his gross retired pay increased by 3.9 percent 
under the CPI increase which became effective April 1, 1968. We said 
that his case is the same as if he had initially retired on October 1, 
1967, with retired pay computed on active duty pay rates then in effect. 

The legislative history of section 2 of Public Law 90-207, approved 
December 16, 1967, 81 Stat. 652, which amended section 1401a of Title 
10, and added subsections (c) and (d) to that section, includes the 
following statement on page 12 of S. Rep. No. 808 (to accompany 
H.R. 13510, which became Public Law 90-207) : 

(2) The bill modifies the OPI formula in such a manner that those who 


active duty and receive statutory increases and subsequently retire, 
limited when they receive a OPI increase while on the retired list, to that 


Hy 
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of the CPI increase that has occurred since the last statutory increase in his basic 
pay. For example, if an individual retires February 1, 1968, under the new pay 
rates authorized in this legislation, and thereafter a CPI increase is authorized 
for those on the retired list on April 1, 1968 (which is based on a 3-percent in- 
crease occurring between September 1966 and April 1968), the person would 
receive only that portion of the CPI increase which has occurred since October 1, 
1967, the date of his statutory increase, and April 1968. 

(3) The third element in the legislative recommendations is to provide that 
whenever there is a 3-percent CPI increase and there have been no statutory 
active duty pay increases, persons subsequently retiring under these same pay 
scafes will have their initial retired pay increased by the same percentage of 
increase as was accorded those retiring prior to the OPI adjustment and subse- 
quent to the statutory pay increase. * * *, 

Neither the law (section 2 of Public Law 90-207) nor its legislative 
history contains any specific statement as to whether the partial CPI 
adjustment formula prescribed in subsections (c) and (d) of section 
1401a was intended to be applicable to those members covered by sec- 
tion 1402(a). As noted above, however, if subsection (c) and (d) of 
section 1401a are not applied but instead subsection (b) of that section 
(method “a” in Committee Action No. 442) is used in fixing the CPI 
increase for 1402(a) members (those released to inactive service with- 
out disability following active service after retirement) such members 
would, at least in some cases, receive greater retired pay than other 
members whose retired pay is based on the same basic pay rate and 
who were not recalled to active duty. It appears most unlikely that the 
Congress intended such result. 

Since recomputation of retired pay under method “c” would pre- 
clude any CPI adjustment relating to a period prior to release to inac- 
tive duty on the retired list, we believe that this method would be 
contrary to the purpose and intent of 10 U.S.C. 1401a. 

With respect to method “b,” while the language of subsection (c) 
and (d) of section 1401a is uncertain insofar as its applicability to 
members covered by section 1402(a) is concerned, we believe that the 
application of that method in cases of the type described in the ques- 
tion presented would be consistent with the purpose and intent of sec- 
tion 1401a. Accordingly, we conclude that method “b” should be used 
in computing CPI increases in such cases. To the extent that the con- 
clusions reached in 48 Comp. Gen. 398 and B-166335, June 4, 1969, 
mentioned above, are inconsistent with this decision, they are modified 


accordingly. 
[ B-170395 J 


Military Personnel—Record Correction—Payment Basis—lInterim 
Civilian Earnings 


The amount of civilian earnings for deduction from the gross pay and allowances 
determined to be due incident to the correction of military records, pursuant to 
10 U.8.0. 1552, is the gross and not the net amount left after the deduction of 
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Federal and State income taxes and the Social Security tax withheld from the 
interim civilian earnings of the member of the uniformed services. To limit the 
deduction from the back pay and allowances found to be due a member to civilian 
earnings after taxes would be tantamount to refunding the taxes withheld from 
the interim civilian compensation earned, and the question of whether taxes 
should be refunded is for determination by the taxing authorities concerned. 


To Lieutenant Colonel C. R. Winder, United States Marine Corps, 
September 30, 1970: 


Your letter dated June 24, 1970, file reference CA-CRW-ajm 7220, 
with enclosures,.forwarded here by letter dated June 17, 1970, Head- 
quarters United States Marine Corps, requests an advance decision as 
to whether the gross or net civilian earnings of First Sergeant Thad- 
deus H. Kaminski, 64 41 38, United States Marine Corps Fleet Reserve, 
should be deducted from the amount of military pay and allowances 
determined to be due as a result of the correction of his naval records. 
Your request was approved and assigned Control No. DO-MC-1087 
by the Department of Defense Military Pay and Allowance Committee. 

Pursuant to the decision and recommendation of the Board for 
Correction of Naval Records, Sergeant Kaminski’s naval record was 
corrected to show that he was not discharged under honorable con- 
ditions by reason of unfitness on September 18, 1967, but was retained 
on active duty under valid extensions of enlistment until June 9, 1969, 
when he was transferred to the Fleet Marine Corps Reserve and 
released from active duty. 

The Correction Board recommended that the Department of the 
Navy pay to Sergeant Kaminski, or other proper party or parties, 
as @ result of the correction of his naval record, all monies lawfully 
found to be due. A voucher submitted with your letter shows that the 
amount found to be due is $15,817.44. 

You say that in line with memorandum dated March 12, 1969, from 
the Department of Defense advising that civilian earnings should be 
offset in cases where a decision of the Board for Correction of Naval 
Records restored members to active duty, Sergeant Kaminski was 
requested to furnish information as to the gross civilian wages earned 
by him from September 19, 1967, to June 9, 1969. In reply to this 
request, Sergeant Kaminski submitted information showing that his 
gross civilian earnings during the period involved were $10,186.95, 
and that his net civilian earnings after deduction of Federal and State 
income tax withholdings and Social Security tax were $6,943.17. © 

You refer to our decisions of April 2, 1970, 49 Comp. Gen. 656, and 
March 10, 1969, 48 Comp. Gen. 580, as to the propriety of subjecting 
back pay and allowances found due a member or former member of 
the uniformed services by reason of a correction of his military or 
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naval records pursuant to 10 U.S.C. 1552 to a deduction of earnings 
received from civilian employment during the corresponding period. 
You also refer to 832 CFR 723.10(c)(1) which directs that, in the 
settlement of claims by the Department of the Navy in cases arising 
under 10 U.S.C. 1552, earnings received by an involved member from 
civilian employment during any period for which active duty pay 
and allowances are payable will be deducted from the settlement. 

You say, however, that it is not clear whether under decisions and 
regulations the gross or net amount of the civilian earnings should be 
deducted from the gross pay and allowances determined to be due 
Sergeant Kaminski. As indicated above, the difference between the 
gross and net civilian earnings in this case consists entirely of Federal 
and State taxes, aggregating $3,243.78. 

The regulations here concerned do not provide for the deduction of 
net civilian earnings but require deduction of earnings received from 
civilian employment. Such a requirement is substantially the same as 
that contained in section 6(b)(1) of the act of August 24, 1912, as 
amended by the act of June 10, 1948, 62 Stat. 355, 5 U.S.C..652(b) (1) 
(1952 ed.) (now codified in 5 U.S.C. 5596(b)(1) (Supp. V)) pro- 
viding for the deduction of any amounts earned by a civilian employee 
“through other employment during such period” from the back pay 
due him for a period of removal or suspension upon reinstatement or 
restoration to duty on the ground that his removal or suspension was 
unjustified or unwarranted. In decision B-131439, dated October 8, 
1957, construing the provisions of section 6(b) (1) we said that— 

Mr. McCarthy also questions deductions from back pay of his gross earnings 
(before the deduction of income taxes) from other employment during the period 
of suspension or separation, it being his contention that the deduction should be 
for “interim net earnings” which, in his opinion, would exclude income taxes on 
the amounts earned. The phrase “interim net earnings” appears in the back pay’s 
provisions of the act of August 26, 1950, supra, which are inapplicable here (86 
Comp. Gen. 225 supra). The statutory provision here applicable [act of June 10, 
1948, supra] requires that there be deducted “any amounts earned by him through 
other employment.” Clearly, the deduction must be the total amounts earned 
without reduction by the amount of income taxes thereon. 

No reason is apparent for applying the military regulations differ- 
ently in this case. In this respect, it may be noted that to limit the 
deductions from Sergeant Kaminski’s back pay and allowances to his 
civilian earnings after taxes would be tantamount to refunding to 
him the income and other taxes concerned. The question of whether 
those taxes, or any part thereof, should be refunded to him is for 
determination by the taxing authorities concerned. 

Accordingly, it is our view that the regulations require the deduction 
of the gross civilian earnings of $10,186.95 in this case. The voucher 
and supporting papers are returned for payment on that basis. 
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[ B-170525 J 


Buy American Act—Applicability—Contractors’ Purchases From 
Foreign Sources—Effect 


A procedure that invites bidders and offerors to furnish surgical steel blades 
made from either domestic carbon steel or imported stainless steel without 
indicating preference, leaving the determination of the availability of domestic 
steel to bidders or offerors, is a defective procedure as the composition of the 
steel selected for the end product is, under the definition in paragraph 6-001 
of the Armed Services Procurement Regulation, a component of the end product 
and subject to the restrictions of the Buy American Act, 41 U.S.C. 10a-d. There- 
fore, when carbon steel is available, the restrictions of the act may not be 
waived for a product manufactured in the United States from foreign steel. 
Furthermore, a determination to exempt an item from the restrictions of the 
act must, in accordance with ASPR 6-108.2(a), be included in the solicitation. 
Contractse—Buy American Act—Foreign Products—Nonavailability 
Determination 

An award to the high bidder offering a surgical steel blade manufactured in 
the United States from imported stainless steel, based on the erroneous deter- 
mination the item is a domestic source end product as defined in paragraph 
6-101(a) of the Armed Services Procurement Regulation under the rule in 
ASPR 6-001(d) relating to the nonavailability of domestic steel, rather than 
an award to the low bidder proposing to use similar steel and manufacture the 
blade abroad—considered a foreign end product—will not be disturbed, as the 
award was made under the mistaken belief held by all participants that only 
the use of the imported steel was authorized, notwithstanding the availability 
of domestic carbon steel. Furthermore, adding the 50-percent differential pre- 
scribed by ASPR 6-104.4(b) displaces the low bid. 


To the Director, Defense Supply Agency, October 1, 1970: 


We refer to the protest of Propper Manufacturing Company 
(Propper), which was submitted by letter of August 3, 1970, and 
supplemental correspondence from its attorney, Professor Gilbert 
J. Ginsburg, against the method used by the Defense Personnel 
Support Center (DPSC) to evaluate bids and proposals for the 
furnishing of surgical] blades required to conform with Interim Fed- 
eral Specification GG—-H-0080a(DSA-DM), December 27, 1967. The 
protest was the subject of a report forwarded by letter dated Septem- 
ber 4, 1970, DSAH-G, from your Assistant Counsel. 

The specific evaluation factor with which the protest is concerned 
is the application of the provisions of the Buy American Act, 41 
U.S.C. 10a-d, as implemented by the Armed Services Procurement 
Regulation (ASPR). The procurement solicitations involved are 
identified as invitation for bids (IFB) DSA120-70-B-1142, issued in 
January 1970; request for proposals (RFP) DSA120-71-R-0878, is- 
sued August 14, 1970; and RFP DSA120-71-R-0249, also issued on 
August 14, 1970. Award has been made under the IF'B, but the period 
for submission of proposals under both RFP’s has been extended to 
October 2, 1970. 

The specification covers surgical knife handle and blade sets in 
various sizes and types, and the items are required to be interchange- 
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able with other handles and blades. The provisions relating to mate- 
rial which may be used in the items permit a choice of three materials 
for the handles and either of two compositions of high grade steel, 
carbon steel, or high chromium stainless steel for the blades. 

Under IFB DSA120-70-B-1142, two bids were received by DPSC, 
one from Propper and the other from Rudolph Beaver, Inc. (Bea- 
ver). Both bids offered blades made of stainless steel of foreign origin. 
Beaver, who proposed to import the steel and manufacture the blades 
in the United States, quoted a unit price of $9.36. Propper, who 
proposed to furnish blades completely manufactured in England, 
quoted unit prices of $7.38 with import duty and $6.45 without duty. 

During the period the bids were under evaluation, DPSC gave 
consideration to whether stainless steel of United States origin is 
available and ultimately decided that such steel either is not manu- 
factured in the United States or is not manufactured domestically 
in sufficient and reasonably available commercial quantities and of a 
satisfactory quality. In the circumstances, DPSC took the position 
that blades manufactured in the United States of imported stainless 
steel should be considered as domestic source end products as defined 
in ASPR 6-101(a) and under the rule set forth in ASPR 6-001(d) 
relating to nonavailability in the United States of articles, materials, 
or supplies, while blades manufactured outside the United States 
of similar steel should be considered as foreign end products. As 
applied to the procurement advertised in the IFB, Propper’s bid, 
after addition of the 50-percent price differential prescribed by 
ASPR 6-104.4(b) for application to bids offering foreign end prod- 
ucts, was higher than Beaver’s bid. 

On April 23, 1970, DPSC accorded Propper a conference regard- 
ing the procurement, at which the Government’s position was ex- 
plained. Following the conference, Propper submitted to DPSC a 
letter dated May 22, 1970, in which request was made for a deviation 
from the ASPR evaluation requirements with respect to bids offer- 
ing blades made of foreign source stainless steel, which would either 
eliminate the use of any differential or apply only a 6-percent differ- 
ential to a bid offering blades manufactured outside the United 
States. 

In its letter Propper asserted that allowing a bid to be considered 
as domestic merely because of the place of manufacture is not logical 
or desirable from the standpoint of Government policy. In addition, 
as precedent for dispensing with any differential for evaluation pur- 
poses, there was cited the authority contained in ASPR 6-102.2(b), 
relating to the balance of payments program policy with respect to 
defense procurements, under which the 50-percent price factor ap- 
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plicable to foreign bids may be disregarded pursuant to proper 
authorization where the low domestic bid will involve substantial 
foreign expenditures or the low foreign bid will involve relatively 
substantial domestic expenditures. Further, it was urged that by 
granting the requested deviation the Government would realize a 
sizeable financial saving annually and might even receive a bid from 
Swann Morton, an English concern which is said to be the largest 
manufacturer of surgeons’ blades in the world. Such benefits, it was 
contended, would justify the deviation. 

DPSC responded to the request in a letter dated July 8, 1970, 
which included the following statements : 


For a time there was speculation as to the possible availability of stainless 
steel manufactured by United States sources. Apparently, however, it hag since 
been conceded that such steel either is not manufactured in the United States 
or is not manufactured domestically in sufficient and reasonably available 
commercial quantities and of a satisfactory quality. Under these circumstances, 
the Government’s position has been that blades manufactured in the United 
States of imported stainless steel would have to be considered United States 
end products under the nonavailable components rule set forth in ASPR 
6-001(d), whereas blades manufactured outside the United States of similar 
steel would be considered foreign end products. 

Since our April meeting and your subsequent letter, the problems involved in 
the procurement of surgical blades have been further analyzed and evaluated, 
with the result that a slightly revised procurement approach has had to be 
adopted. The change has resulted from a realization that the current specifica- 
tion covering surgical blades (Interim Federal Specification GG—H-0080a, dated 
27 Dec. 1967) allows fabrication of blades from either of two steel composi- 
tions—stainless steel as defined in 3.1.2.2 or carbon steel as defined in 3.1.2.1 of 
the specification, and the further circumstance that carbon steel manufactured 
in the United States is readily available. Under the revised approach, solicita- 
tions for surgical blades will invite offers on an alternative basis. Offerors will be 
requested to submit separate prices on blades manufactured of carbon steel and 
blades manufactured of stainless steel. The solicitation will advise offerors that 
in the event any bid is submitted for blades manufactured in the United States 
of carbon steel manufactured in the United States, any other bids contemplat- 
ing the use of foreign steel, either carbon or stainless, will be considered foreign, 
regardless of whether the blades offered by such other bids are to be manu- 
factured in or outside the United States. If no bids are received for blades manu- 
factured of domestic steel, all bids for blades to be manufactured in the United 
States will be given preference over bids involving manufacture outside the 
United States in accordance with ASPR 6-104.4 evaluation procedures. 

Since the Government’s requirements can be met by the furnishing of other 
than stainless steel (available foreign only), the need to solicit bids on an 
alternative basis is apparent. The Buy American Act precludes the purchase of 
foreign products for use in the United States if domestic products of a satis- 
factory specification quality are reasonably available in sufficient commercial 
quantities at reasonable cost. Therefore, it is important that the solicitation in- 
quire into the availability of domestic products. 

It is conceivable that a solicitation calling for bids based on alternative steel 
compositions might result in the submission of bids offering only blades manu- 
factured of foreign steel by both domestic and foreign manufacturers. In such 
a situation, as mentioned above, bids offering blades of domestic manufacture 
would be given preference, in evaluation, over bids offering blades of foreign 
manufacture. Only in these circumstances would your letter presentation, urg- 
ing consideration of a deviation from the evaluation procedures of ASPR 
6-104.4, be relevant. It would not be relevant in a procurement situation in- 
volving, on the one hand, bids for blades manufactured in the United States of 
domestic steel and, on the other hand, bids for blades manufactured outside the 
United States of foreign steel, since, in this situation, it would not be possible to 
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show a relatively substantial foreign expenditure by the low domestic bidder or 
a relatively substantial domestic expenditure by the low foreign bidder (which 
would be the only circumstances on which a deviation request could be pred- 
icated (see ASPR 6-102.2(b) ). 

In any event, the possibility of our giving serious consideration to your sug- 
gestion regarding deviation from prescribed evaluation procedures is presently 
remote. As by reference to the last cited ASPR paragraph will appear, devia- 
tions from the normal evaluation procedures are for consideration only where 
major procurements (i.e., over $250,000) are involved. This monetary limita- 
tion is applicable to individual procurements and not, as your letter apparently 
suggests, to the total annual dollar value of surgical blade procurements, The 
fact is that individual procurements of surgical blades by DPSC heretofore have 
fallen far short of the indicated $250,000 limitation, and it is not anticipated that 
any individual procurement will approach this dollar amount in the future. 


In keeping with the advice contained in the above letter, DPSC 
made award to Beaver as the low bidder offering a domestic end 
product. Further, the policy in question has been followed in connec- 
tion with the two pending procurements under the RFP’s, negotia- 
tion of which has been authorized pursuant to the authority in 10 
U.S.C. 2804(a) (7) relating to purchases and contracts for medicine 
or medical supplies. In this connection, each RFP includes, in addi- 
tion to the Buy American Act clause prescribed by ASPR 6-104.5, 
the following pertinent language: 


Reference is made to paragraph 3.1.2 of Interim Federal Specification GG—H- 
0080A (DSA-DM) dated 27 December 1967, which provides that the surgical 
knife blades called for in this solicitation may be fabricated of either Composi- 
tion A (carbon steel) or Composition B (chromium stainless steel) material. 
Offerors are encouraged to submit separate prices on blades manufactured of 
Composition A material and blades manufactured of Composition B material. 
Bids offering material (either Composition A or Composition B) of foreign 
origin shall indicate the amount of any applicable import duty. This informa- 
tion may be shown either by quoting duty-inclusive prices with an indication as 
to the amount of duty included therein or by quoting duty-exclusive prices and 
stating the amount of duty applicable thereto. If any offer for domestic composi- 
tion A blades is received, all offers involving the use of foreign steel of either 
composition A or B material will be considered foreign, whether or not the 
blades are manufactured in the United States. If no offer for domestic com- 
position A blades is received, all offers for blades manufactured in the United 
States will be given preference over offers for blades manufactured outside the 
United States in accordance with Armed Services Procurement Regulation 
6—-104.4 evaluation procedures. 


For the purpose of consideration of the protest, the following pro- 
visions are quoted from the Buy American Act clause : 


(a) In acquiring end products, the Buy American Act (41 U.S.C. 10a-d) pro- 
vides that the Government give preference to domestic source end products. For 
the purpose of this clause : 

* * * * + . * 

(iii) a “domestic source end product” means (A) an unmanufactured end 
product which has been mined or produced in the United States and (B) an end 
product manufactured in the United States if the cost of the components thereof 
which are mined, produced, or manufactured in the Uinted States or Canada 
exceeds 50 percent of the cost of all its components. For the purposes of this 
(a) (iii) (B), components of foreign origin of the same type or kind as the 


products referred to in (b) (ii) or (iii) of this clause shall be treated as com- 
ponents mined, produced, or manufactured in the United States. 
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(b) The Contractor agrees that there will be delivered under this contract 
only domestic source end products, except end products: 


(ii) which the Government determines are not mined, produced, or manufac- 
tured in the United States in sufficient and reasonably available commercial 
quantities and of a satisfactory quality ; 

(iii) as to which the Secretary determines the domestic preference to be in- 
consistent with the public interest ;* * *. 


In the protest filed by Propper with our Office, while no request is 
made that the award to Beaver under the IFB be rescinded since it 


was made in the apparent belief by both Propper and DPSC that the 
specification authorized use of stainless steel only, the propriety of 
the method of bid evaluation under the IFB and as proposed under 
the two RFP’s is questioned. In this regard, it is contended that, steel 
is the component of the end product blades, and that since carbon steel 
is available in the United States, all foreign source steel must be re- 
garded as a foreign source component and the bids or offers evaluated 
accordingly without regard to the place of manufacture of the end 
product. 

In support of such position, the contention is made that the DPSC 
procedure leaves the determination of availability of the domestic 
components to the bidders, a result which it is claimed frustrates the 
Buy American Act. Under such procedure, it is charged, domestic 
manufacturers who proposed to use foreign stainless steel could “freeze 
out” a domestic manufacturer of carbon steel by agreeing to buy only 
foreign (cheaper) stainless steel and still retain a 50-percent com- 
petitive bidding advantage over foreign end product manufacturers. 
Accordingly, it is urged that the foreign component (i.e., stainless 
steel) should be regarded as foreign at all times, regardless of the place 
of manufacture of the end product, in order to protect domestic pro- 
ducers of carbon steel even when no bidder offers an end product made 
of steel produced in the United States, and procurement of an end 
product comprised of foreign source steel is therefore necessary. 

The contracting officer has made statements indicating that specifi- 
cation stainless steel is not domestically obtainable. As to domestic 
source carbon steel, the contracting officer reports that in a recent 
negotiated procurement one of three offers received by DPSC was from 
a source offering an end product of domestic carbon steel, who indi- 
cated that a similar price would have been quoted had stainless steel, 
presumably of foreign manufacture, been offered. In refutation, the 
contracting officer points out that Propper, who offered blades of for- 
eign source stainless steel manufactured outside the United States, was 
still the lowest offeror even with addition of the 50-percent foreign 


item evaluation factor, and therefore received the contract on August 
18, 1970. The contracting officer therefore contends that this procure- 








244 DECISIONS OF THE COMPTROLLER GENERAL [50 


ment experience evidences that fears regarding a “freeze out” of 
domestic component producers under the circumstances described in 
the protest are unfounded. 


In justification of DPSC’s policy to make the determination regard- 
ing availability of domestic source steel on the basis of the bids or 


offers actually received by DPSC in a given procurement, the con- 
tracting officer states that such policy is a practical one, for when no 
bids or offers offering an end product manufactured of domestic ma- 
terial are received, as a matter of fact the domestic material is not 


available to the Government for that particular procurement. 


So far as is pertinent to the protest, the Buy American Act (41 
U.S.C. 10a) provides that— 


Notwithstanding any other provision of law, and unless the head of the de- 
partment or independent establishment concerned shall determine it to be in- 
consistent with the public interest, or the cost to be unreasonable, * * * only such 
manufactured articles, materials, and supplies as have been manufactured in the 
United States substantially all from articles, materials, or supplies mined, pro- 
duced, or manufactured, as the case may be, in the United States, shall be ac- 
quired for public use. 


ASPR 6-001, relating to foreign purchases, includes the following 
pertinent definitions: 


(b) “Components” means those articles, materials, and supplies, which are 
directly incorporated in end products. 


7 . * ~ * . * 


(d) “United States end product” means an unmanufactured end product which 
has been mined or produced in the United States, or an end product manufac- 
tured in the United States if the cost of its components which are mined, pro- 
duced, or manufactured in the United States exceeds 50 percent of the cost of all 
of its components. * * * A component shall be considered to have been mined, 
produced, or manufactured in the United States (regardless of its source in fact) 
if the end product in which it is incorporated is manufactured in the United 
States and the component is of a class or kind determined by the Government to 
be not mined, produced, or manufactured in the United States in sufficient and 
reasonably available commercial quantities and of a satisfactory quality. 


ASPR 6-101(a) defines “domestic source end product” in substan- 
tially the same language as is quoted above from the Buy American 
Act clause which is included in the two RFP’s in question. 

ASPR 6-103.2(a), entitled “Nonavailability in the United States,” 
reads as follows: 


(a) The Buy American Act does not apply to articles, materials, or supplies 
of a class or kind which the Government has determined are not mined, produced, 
or manufactured in the United States in sufficient and reasonably available com- 
mercial quantities and of a satisfactory quality. Certain items determined to be 
exempt under this exception are set forth in 6-105. Supplies not listed may be 
excepted only after a written determination has been made by the contracting 
officer. Each determination shall also include a reference to the Buy American 
Act (41 U.S.C. 10 a-d), a description of the item or items being procured, the 
unit, quantity, and estimated delivered cost, a brief statement establishing the 
necessity for the procurement and the nonavailability of a similar item or items 
of domestic origin. A signed copy of the determination shall be made a part of 
the contract file. When a determination has been made that the restrictions of 
the Buy American Act are inapplicable for the end products being purchased, 
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notification to this effect shall be included in the solicitation and contract. [Italic 
supplied. ] 


Under the procurement specification, either carbon steel or high 
chromium stainless steel may be used in the blades, and no preference 
is stated for one composition over the other. Clearly, therefore, the 
composition of the steel selected by the particular offeror or bidder for 
the end product offered to the Government is, under the definitions in 
ASPR 6-001, the component of the end product. The question then 
arises whether, when only one of the compositions is domestically avail- 
able, an end product made of the alternative composition may be ex- 
empt from the restrictions of the Buy American Act by reason of the 
fact that such end product is manufactured in the United States from 
a cOmponent not mined, produced, or manufactured in the United 
States in sufficient and reasonably available commercial quantities and 
of a satisfactory quality. We believe, for the reasons stated below, that 
the answer must be negative. 

Under the provisions of ASPR 6—103.2(a) quoted above, a require- 
ment for exemption of an item from the restrictions of the Buy Ameri- 
can Act is the nonavailability of a similar item or items of domestic 
origin. Since the similarity of the blades in question, whether made of 
carbon steel or chromium stainless steel, is undeniable, it is our view 
that whenever either of the two compositions of steel is available from 
a domestic source or sources, any end product made of either compo- 
sition obtained from a foreign source must be regarded as a foreign 
end product for evaluation under ASPR 6-104.4 regardless of whether 
the end product is manufactured in the United States. 

The record indicates that chromium stainless steel of domestic source 
is not available for manufacture of the blades, whereas domestic car- 
bon steel was offered in the August 1970 procurement which was 
awarded to Propper. In the circumstances, it would appear that suffi- 
cient domestic carbon steel may be available for the manufacture of 
blades in quantities to meet the Government’s requirements. 

In addition, we call your attention to the fact that ASPR 6-103.2(a) 
requires that notification of a determination excepting an item from 
the restrictions of the Buy American Act be included in the solicitation 
and that there is no provision in the regulation for the making of a 
determination with respect to a particular procurement after the open- 
ing of the bids or offers, and on the basis of the results of the 
competition. 

For the reasons stated, it is our view that the procedure contem- 
plated by the provision in question is not sanctioned by the procure- 
ment regulations and the provision should therefore be deleted from 
the current RFP’s, 
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While we are mindful that the award to Beaver under IFB 
DSA120-70—B-1142 was not made in accordance with the ASPR pre- 
scribed procedures, we do not believe that the interests of the Gov- 
ernment dictate its cancellation since it was made in good faith and 
Propper, the only other bidder, does not urge that the award be re- 
scinded. 

A copy of this decision is being furnished to Propper by letter of 
today to its attorney. 

The file which accompanied the Assistant Counsel’s letter of Sep- 
tember 4 is returned. 


[B-169148] 


Contracts—Research and Development—Price Factor 


Under a solicitation issued pursuant to 10 U.S.C. 2304(a) (11), inviting proposals 
on a cost-plus-a-fixed-fee basis for research and development services to main- 
tain a wind tunnel, an award on the basis of price alone was justified where 
both offers received were technically acceptable, as the concepts in paragraphs 
3-805.2 and 4-106.5(a) of the Armed Services Procurement Regulation that price 
alone is not the controlling factor relate to situations where the favored offeror 
is significantly superior in technical ability and resources. Although the award 
was not illegal because of failure to continue discussions with all offerors in a 
competitive range when an amendment changed the “initial proposal” require- 
ments of the solicitation and to request “best and final” offers, and failure to 
specify all evaluation factors, such deficiencies should be avoided in future ne- 
gotiated procurements. 


To the Secretary of the Air Force, October 6, 1970: 

Reference is made to a letter dated April 9, 1970, with enclosures, 
from the Chief, Contract Placement Division, Director of Procure- 
ment Policy, Deputy Chief of Staff, Systems and Logistics, and a let- 
ter of June 1, 1970, received here on June 24, 1970, with enclosures, 
from the Deputy Director of Procurement Policy, Deputy Chief of 
Staff, Procurement and Production, to Headquarters, USAF 
(AFSPPLA), all furnishing reports on the protests of Systems Re- 
search Laboratories, Inc. (SRL), against the award of a contract to 
Technology Incorporated (TI), under request for proposals (RFP) 
No. F83615-70—-R-1588, issued by the Aeronautical Systems Division, 
Wright-Patterson Air Force Base, Ohio. 

The RFP, issued on November 26, 1969, pursuant to 10 U.S.C. 
2304(a) (11) invited proposals on a cost-plus-a-fixed-fee basis for re- 
search and development services commencing on February 17, 1970, 
for a 3-year period in connection with the maintenance of the Aero- 
space Research Laboratories’ (ARL) hypersonic wind tunnel facility. 
Paragraph 14 of the general instructions for preparing proposals pro- 
vided in pertinent part: 

a. Because of the nature of the work, the majority of research and development 


procurements from this Directorate will not be formally advertised but will be 
negotiated. The Contracting Officer will select the best overall proposal, based 
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on the technical merit, cost, and other factors. In most instances technical fac- 
tors are of primary importance. The Government reserves the right to negotiate 
with any contractor and to reject, as the Government’s interest may appear, any 
and ail quotations and proposals received, or to waive any minor informality in 
connection therewith. 

b. The term “negotiation” as used herein shall not be interpreted as mean- 
ing that Offerors will be given the opportunity to revise or lower their original 
quotation or otherwise modify their original proposal. Offerors are cautioned 
to review carefully all terms and conditions and specifications of this Request 
for Proposal prior to submission of bids. This procurement may be awarded with- 
out discussion of proposals received; therefore, proposals should be submitted 
on the most favorable terms, from a price and technical standpoint, which the 
Offeror can submit to the Government. The Contracting Officer may consider 
Offeror’s original proposal as final without extending the privilege to modify or 
revise quotation or conduct further negotiations. 

Proposals were received from two of the eight sources solicited by 
the December 29, 1969, closing date. Contemporaneous with the receipt 
of proposals, the using activity prescribed weighted values applicable 
to each factor to be used in the technical evaluation of proposals. On 
December 30, 1969, the contracting officer requested a technical evalu- 
ation of the proposals of SRL and TI from the Fluid Dynamics Fa- 
cilities Research Laboratory, ARL. The technical evaluation team re- 
ported on January 12, 1970, that both proposals were considered to be 
technically acceptable. The team assigned the following point scores, 


on a 100-point scale: 


Systems Research Laboratories 84 points 
Technology Incorporated 78 points 


Due to funding cuts, the stated performance time was reduced from 
3 years to 2 years. It is reported that on January 22, 1970, the two 
technically acceptable proposers were requested by amendment 2 to 
revise their cost proposals to conform to the 1-year reduction in per- 
formance time by February 5, 1970. Revised proposals were submitted 
timely by SRL and TI. TI revised its price downward to reflect a 
reduced level of effort based on a 2-year program. The revised proposal 
of SRL contained the following statement : 
As you are aware SRL has proposed to provide personnel who have had a num- 
ber of years of direct experience with the facilities and requirements of the 
Fluid Dynamics Facilities Research Laboratory and have therefore been specifi- 
cally trained to operate this complex equipment. Considerable training is 
required before operating personnel become proficient with this complex and 
hazardous facility. We have, consequently, based our labor costs upon these 
individuals. In the event that the Government does not choose to utilize these 
fully trained personnel, SRL can offer personnel who meet the requirements 
as stated in the RFP but who do not have the direct experience “on the job.” 
This would result in a reduction of costs. Another approach could be to realign 


staff assignment, accelerate reassignment, etc. The above options are available 
for discussion. * * * 


The estimated costs to the Government, including fees, of the re- 
vised proposals were as follows: 


Systems Research Laboratories $742, 486 
Technology Incorporated 719, 800 
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Without negotiations with either SRL or TI, contract No. F33615- 
70-C-1447 was awarded to TI on February 16, 1970. 

One of the principal bases of the protest concerns the SRL allega- 
tion that the contracting officer placed a “higher emphasis on cost 
than is permitted by the regulations,” referring specifically to the pro- 
visions of paragraph 3-805.2 of the Armed Services Procurement Reg- 
ulation (ASPR). That section discusses the selection of a contractor 
for a cost-reimbursement type contract and requires that “estimated 
costs of contract performance and proposed fees should not be con- 
sidered as controlling since in this type of contract advance estimates 
of cost may not provide valid indicators of final actual costs.” The sec- 
tion continues as follows: 

* * * There is no requirement that cost-reimbursement type contracts be 
awarded on the basis of either (1) the lowest proposed cost, (2) the lowest pro- 
posed fee, or (3) the lowest total estimated cost plus proposed fee. The award of 
cost-reimbursement type contracts primarily on the basis of estimated costs may 
encourage the submission of unrealistically low estimates and increase the like- 
lihood of cost over-runs. The cost estimate is important to determine the pro- 
spective contractor’s understanding of the project and ability to organize and 
perform the contract. The agreed fee must be within the limits prescribed by 
law and appropriate to the work to be performed (see 3-808). Beyond this, how- 
ever, the primary consideration in determining to whom the award shall be made 
is: which contractor can perform the contract in a manner most advantageous 
to the Government. 

Since the subject contract is one for the procurement of research and 
development services, there is for consideration also ASPR 4-106.5 (a) 
which deals with the evaluation of price and costs in the selection 
of a research and development contractor. That provision reads in 
part: 

While cost or price should not be the controlling factor in selecting a con- 
tractor for a research or development contract, cost or price should not be dis- 
regarded in the choice of the contractor. It is important to evaluate a proposed 
contractor’s cost or price estimate, not only to determine whether the estimate 
is reasonable but also to determine his understanding of the project and ability 
to organize and perform the contract. * * * 

In response to SRL’s allegation that the lower cost estimate sub- 
mitted in the technically inferior TI proposal was considered as con- 
trolling, we are advised that the technical differences in the two 
proposals did not warrant the incurrence of additional costs that would 
have been occasioned by accepting SRL’s proposal. In fact, the tech- 
nical evaluation team considered the difference in point scores to be 
insignificant. Although SRL had been the only contractor at the 
facility since the commencement of operations in 1959, a highly 
advantageous factor in the opinion of the evaluators, the technical eval- 
uation team determined that TI was capable of performing in accord- 
ance with the requirements of the contract. In this regard, we are 


advised that: 











| 
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* * * Both bidders were rated relatively high which indicated a high tech- 
nical capability to perform the requirements of the contemplated contract and 
the additional 6 point rating assigned to the Systems Research Laboratories’ 
proposal did not justify the expenditure of additional money. The 78 point rating 
assigned to the Technology Incorporated proposal established that they were 
quite capable of performing the required work, and to place undue emphasis 
on the 84 point rating of Systems Research Laboratories would have been 
superfluous to the requirements of the Aerospace Research Laboratories and did 
not warrant the expenditure of additional funds. 


Where, as here, two offerors are essentially equal as to technical 
ability and resources to successfully perform a research and develop- 
ment effort, the only consideration remaining for evaluation is price. 
In such a situation, we believe that the lower priced offer represents an 
advantage to the Government which should not be ignored. Indeed, 
ASPR 4-106.4 makes it clear that awards should not be for capabilities 
that exceed those determined to be necessary for successful perform- 
ance of the work. We view the award to TI as evidencing a determina- 
tion that the cost premium involved in making an award to SRL, based 
on its slight technical superiority over TI, would not be justified in 
light of the acceptable level of effort and accomplishment expected of 
TI at a lower cost. The concepts expressed in ASPR 3-805.2 and 
4-106.5(a) that price is not the controlling factor in the award of cost- 
reimbursement and research and development contracts relate, in our 
view, to situations wherein the favored offeror is significantly superior 
in technical ability and resources over lower priced, less qualified 
offerors. Although we find that this aspect of the SRL protest is with- 
out merit, our review has disclosed deficiencies in the RFP and the 
negotiation process thereunder. 

SRL contends that the award of this contract without negotiations 
or discussions with either of the two offerors violated the provisions of 
ASPR 3-805.1. 

ASPR 3-805.1 (a), in pertinent part, reads as follows: 

(a) After receipt of initial proposals, written or oral discussions shall be 
conducted with all responsible offerors who submit proposals within a com- 
petitive range, price and other factors (including technical quality where tech- 
nical proposals are requested) considered, * * * 

The contracting officer denies the necessity for discussions with the 
offerors in the circumstances of this case, relying on ASPR 3-805.1(a) 
(v), which permits an award on an initial proposal basis without dis- 
cussions in the case of : 
procurements in which it can be clearly demonstrated from the existence of ade- 
quate competition or accurate prior cost experience with the product or service 
that acceptance of the most favorable initial proposal without discussion would 
result in a fair and reasonable price. Provided, however, that in such procure- 
ments, the request for proposals shall notify all offerors of the possibility that 
award may be made without discussion of proposals received and hence, that 


proposals should be submitted initially on the most favorable terms from a price 
and technical standpoint which the offeror can submit to the Government. * * * 
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Also, the contracting officer states that he had more than 10 years 
of cost experience available for use to assure reasonable prices and that 
competition existed between the two offerors. Specifically, the con- 
tracting officer points to paragraph 14b of the general instructions as 
authorizing an award without negotiations. However, SRL believes 
that the contracting officer was required to conduct discussions with 
SRL upon receipt of its February 5, 1970, revised proposal wherein 
“discussion” was specifically requested. The contracting officer states 
that he felt it unnecessary to pursue this revised offer as a possible 
alternate proposal because it would not have been in the best interests 
of the Government to consider a reduction of the technical excellence 
of a proposal. Also, it was felt that it would have been unfair for a 
prospective contractor to reduce its fee in order to obtain a Govern- 
ment contract. 

It should be noted at this point that the Staff Judge Advocate cites 
our decision, B—165337, March 28, 1969, wherein we held that the sub- 
mission of revised proposals at the behest of a procuring agency con- 
stituted “discussions” within the meaning and intent of 10 U.S.C. 
2304(g) as implemented by ASPR 3-805.1. He therefore concludes 
that discussions were, in fact, held with both proposers. We further 
held in that case that where “discussions” have taken place with pro- 
posers who have made revisions in price, award may no longer be made 
on the basis of an initial proposal. There, as here, award was made on 
the basis of a “revised proposal” rather than on an “initial proposal” 
basis. 

Since, in effect, written discussions were initiated with the two offer- 
ors through the submission of revised proposals, thereby precluding 
“initial proposal” award basis, there is for consideration whether nego- 
tiations were effectively closed on February 5, notwithstanding SRL’s 
request for discussion of the options outlined in its letter of that 
date. 

ASPR 3-805.1(a) requires that, after receipt of initial proposals, 
discussions be conducted with all responsible offerors within a compet- 
itive range. That regulation imposes an affirmative duty to negotiate 
unless the award is made on the basis of initial proposals and, in this 
case, that was not done. Rather, discussions through the medium of 
amendment 2 were held with both offerors. ASPR 3-805.1(b), in addi- 
tion to prohibiting auction techniques, provides in part: 

* * * Whenever negotiations are conducted with several offerors, while such 
negotiations may be conducted successively, all offerors selected to participate in 
such negotiations (see (a) above) shall be offered an equitable opportunity to 
submit such price, technical, or other revisions in their proposals as may result 
from the negotiations. All such offerors shall be informed of the specified date 
(and time tf destred) of the closing of negotiations and that any revisions to their 


proposals must be submitted by that date. All such offerors shall be informed that 
any revision received after such date shall be treated as a late proposal in 
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accordance with the ‘‘Late Proposals” provisions of the request for proposals. (In 
the exceptional circumstances where the Secretary concerned authorizes con- 
sideration of such a late proposal resolicitation shall be limited to the selected 
offerors with whom negotiations have been conducted.) In addition, all such 
offerors shall also be informed that after the specified date for the closing of 
negotiation no information other than notice of unacceptability of proposal, if 


applicable (see 3-508), will be furnished to any offeror until award has been 
made. [Italic supplied.] 


ASPR 3-506 (h) states: 


(h) The normal revisions of proposals by selected offerors occurring during the 
usual conduct of negotiations with such offerors are not to be considered as late 
proposals or late modifications, but shall be handled in accordance with 


3-805.1(b). 
The regulations read together provide that, with certain exceptions not 
applicable here, negotiations must be conducted with all offerors in a 
competitive range who shall be offered an equitable opportunity, prior 
to the date established for the close of discussions, to submit normal 
revisions to their proposals resulting from negotiations. Here, “dis- 
cussions” were held with both offerors through the submission of 
revised proposals and both offerors had an equal opportunity to submit 
revisions to their respective proposals by February 5, 1970. But the 
amendment did not specifically request offerors to submit their “best 
and final” offers reflecting the change in performance time. Neither did 
it state affirmatively that February 5, 1970, would be the closing date 
for negotiations; and lastly, it did not advise that negotiations were 
being conducted under revised requirements. 

In our opinion, amendment 2 only extended the date set for receipt 
of proposals and inferentially apprised offerors that cost and manning 
estimates in their initial proposals may not be responsive to revised 
requirements. Although amendment 2 was deficient in the above 
respects, we believe that the record demonstrates that both SRL and 
TI viewed the amendment as fixing February 5 as the cutoff date for 
negotiations. 

Further, we believe that the revised proposal of SRL—the con- 
tractor who has satisfactorily performed on the project for 11 years— 
may have been worthy of consideration as to whether negotiations 
should have been reopened with both offerors on the reduced require- 
ments. Since the amendment changed the “initial proposal” require- 
ments, we believe that such circumstance should have generated an 
inquiry into the feasibility and necessity for further negotiations. We 
find it difficult to understand how a proposal revision of a current con- 
tractor wherein a specific invitation for discussion is made may be dis- 
regarded especially when the offeror’s revision points to possible cost 
savings based on suggested staff level changes. However, in view of the 
wide discretion vested in the contracting officer in determining the 
nature and scope of negotiations, we cannot say, as a matter of law, 
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that his failure to reopen negotiations constituted a clear abuse of 
discretion. 

The RFP contained a statement of work and incorporated a “RFP 
Booklet No. 2” entitled, “INSTRUCTIONS FOR THE PREPARA- 
TION OF PROPOSALS FOR THE DIRECTORATE OF R&D 
PROCUREMENT.” The front page of this booklet contains the 
following: 

The purpose of this booklet is to standardize and simplify the preparation 
of proposals for research and development procurement. It has been prepared in 
accordance with current Air Force procurement policies and practices. This 
booklet is intended to indicate the minimum requirements for the preparation 
and submission of your proposal. Elaboration for the purposes of clarity and 
emphasis is not objectionable. This booklet is intended to be general in nature 
with application to many programs. Although it is intended as a guide, subject 
to modification as required for each individual program, its content and its 
intent shall be adhered to whenever possible. 

However, no specific evaluation factors directly pertinent to the 
particular research and development effort were set out in this RFP. 
Rather, the general guidelines stated in part II of the booklet were to 
be followed in preparing a proposal in response to the statement of 
work in the RFP. Implicit in the procurement of goods and sérvices 
is the necessity for furnishing adequate information to prospective 
offerors of the Government’s needs and requirements and how offerors 
are to respond to those needs and requirements. See ASPR 3-501(a). 
Also, we have held that both evaluation criteria and the relative im- 
portance assigned to each factor of evaluation should be stated in the 
RFP. Especially pertinent is our decision of October 13, 1969, 49 
Comp. Gen. 229, to you. There we stated that if a point evaluation 
formula is to be used, offerors should be informed as to the evaluation 
factors and the relative importance to be attached to each factor. We 
went on to state: 


The record of the subject procurement indicates that, while the amended RFV 
in paragraph 33 stated the Government’s requirements in broad, general terms, 
the technical reasons advanced for rejection of Berkeley Scientific Laboratories, 
Inc. proposal appear to indicate the application of rather detailed and rigid 
requirements. It is our view that the mere statement in paragraph 33 that 
“Greatest emphasis shall be placed on the following criteria in the order listed,” 
does not suffice to sufficiently inform offerors of the actual evaluation factors 
used, or of the relative weights attached to each factor, While we have never 
held, and do not nov; intend to do so, that any mathematical formula is required 
to be used in the evaluation process, we believe that when it is intended that 
numerical ratings will be employed offerors should be informed of at least the 
major factors to be considered and the broad scheme of scoring to be employed. 
Whether or not numerical ratings are to be used, we believe that notice should 
be given as to any minimum standards which will be required as to any particular 
element of evaluation, as well as reasonably definite information es to the degree 
of importance to be accorded to particular factors in relation to each other, * * * 


The deficiencies in the RFP and negotiation procedures do not, in 
our opinion, justify the conclusion that the award was patently il- 
legal. However, we strongly recommend that corrective measures be 
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taken to assure that the above-discussed deficiencies will not occur in 
the future. 


[ B-164786 J 


Compensation—Postal Service—Rates—Highest Previous Rate— 
Postal Reorganization Act Increases 


The increase in rates of basic compensation authorized by the Postal Reorga- 
nization Act, approved August 12, 1970, to take “effect on the first day of the 
first pay period which begins on or after April 16, 1970,” and to provide 108 
percent of the compensation rates in effect prior to the enactment of the act, 
may be extended by regulation to employees who transferred to the Post Office 
Department prior to August 12, 1970, without regard to the “highest previous 
salary rule” stated in section 531.208(c) of the Civil Service Regulations issued 
pursuant to 5 U.S.C. 5334(a) and 5338, thus preserving the salary rates of the 
transferred employees in accord with those salary increase acts that over the 
years contained provisions to overcome the restrictions of the “highest previous 
salary rule’”—a rule that continues to apply to employees transferred on and 
after August 12, 1970. 


To the Postmaster General, October 7, 1970: 


On September 10, 1970, the Deputy Postmaster Genera] requested 
our advice concerning the extent of authority granted the Postmaster 
General under section 9(a) of the Postal Reorganization Act, Public 
Law 91-375, approved August 12, 1970, 84 Stat. 719, 784, 39 U.S.C. 
1003 note, which provides: 

The Postmaster General, under regulations made by him, shall increase the 
rates of basic pay or compensation of employees in the Post Office Department 
so that such rates will equal, as nearly as practicable, 108 percent of the rates 
of basic pay or compensation in effect immediately prior to the date of enactment 
of this Act. Such increases shall take effect on the first day of the first pay period 
which begins on or after April 16, 1970. 

The Post Office Department proposes to issue regulations under 
the above provision whereby an employee who transfers or has trans- 
ferred to the Post Office Department from another Government agency 
after the first day of the first pay period beginning on or after April 16, 
1970, may be employed at a grade and pay step commensurate with the 
grade and pay step he held in his previous position with his basic 
compensation increased by 8 percent effective at the time of transfer. 

The question is raised as to whether the existing “highest previous 
salary rule” precludes the issuance of regulations as proposed. 

As pointed out in the submission section 531.203(c) of the Civil 
Service Regulations—issued pursuant to 5 U.S.C. 5334(a) and 53838— 
provides: 

* * * when an employee is transferred * * * the agency may pay him at any 
rate of his grade which does not exceed his highest previous rate; however, if 


his highest previous rate falls between two rates of his grade, the agency may 
pay him at the higher rate * * * 


The submission refers to 26 Comp. Gen. 368 (1946), which, as modified 
by 26 Comp. Gen. 530 (1947), is to the same effect as the above-cited 
regulation. Additionally, with respect to the application of the high- 
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est previous rate in the context of a retroactive salary increase, the 
submission refers to 31 Comp. Gen. 166 (1951) ; id. 320 (1952); 34 
id. 691 (1954) ; 38 id. 188 (1958) ; 44 id. 171 (1964) ; and B-169686, 
May 22, 1970. Those decisions hold, concerning the retroactive provi- 
sions of salary increase acts, that such acts be applied—in the absence 
of statutory provision to the contrary—to reflect the salary status of 
each employee under the increased rates as if such rates had been in 
force and effect at the time of any change in his status. 

The Deputy Postmaster General states that if section 9(a) of the 
Postal Reorganization Act did not confer authority on the Postmaster 
General to make the proposed regulation to implement the pay in- 
crease, some employees who transferred to the Post Office Department 
after April 16, 1970, might be required to have a reduction in their pay 
steps and thus lose part or all of the 8-percent increase. The submission 
notes that the problem as such will cease on or before August 12, 1971, 
1 year after approval of the Postal Reorganization Act. At such time 
the postal service will have authority to classify and fix pay of postal 
employees without regard to 5 U.S.C. 5334 and other provisions of the 
Classification Act. See 39 U.S.C. 410, 1003 as contained in section 2 of 


the Postal Reorganization Act. 

The proposed regulation would put newly transferring employees 
in a position of equality with persons employed by the Post Office 
Department prior to the first day of the first pay period beginning on 
or after April 16, 1970, as well as permitting the Department to avoid 
the necessity of reducing the pay step of any employee because of a 
post-April 16th transfer. 

We note that over the years several salary increase acts have con- 
tained specific provisions to overcome the general rule as stated in our 
decisions previously referred to. The purpose of such provisions has 
been to preserve steps in grade or salary rates which would have pre- 
vailed if the personnel actions, such as transfer and promotion, had oc- 
curred prior to the effective dates (retroactive period) of the salary in- 
crease acts. In other words, the acts prescribed the rules to be followed 
in certain situations in converting from one pay act to another. For 
example, see the provisions of the Postal Revenue and Salary Act of 
1967, 81 Stat. 613-648, 39 U.S.C. 4252. 

Accordingly, our view is that the regulations proposed are similar 
to rules previously set forth by statute and are clearly authorized with- 
out regard to the “highest previous rate rule” by reason of the delega- 
tion of authority to you in that respect. 

However, we wish to point out that in concluding you are authorized 
by virtue of the regulatory authority vested in you to grant a full 
8-percent pay increase to employees transferring to the Post Office 
Department at the beginning of the first pay period on and after 
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April 16, 1970, without regard to the highest previous rate rule, we 
are referring only to those employees who have transferred prior to 
August 12, 1970, the enactment date of the act. We do not consider the 
uuthority to regulate with respect to increasing the pay of postal em- 
ployees on the rolls of the Department prior to the enactment date of 


the act as being sufficiently broad to reach the question of determining 
the manner in which the pay of those persons transferring to the De- 
partment on and after August 12, 1970, will be established. For such 
persons, the highest previous rate rule would be applicable. 


[ B-166772 J 


Post Office Department—Mails—Transportation—Emergency Con- 
tracts 


The authority in 49 U.S.C. 1375(h) to use air taxi mail service contracts in the 
event of an emergency caused by flood, fire, or other calamitous visitation may 
not be exercised upon the occurrence of any unforeseen event which renders 
normal mail transportation facilities unavailable, such as the sudden loss of an 
RPO train schedule, or an unexpected closing of an airport runway causing 
certified air carriers to temporarily suspend service at the airport; for under 
the “ejusdem generis” rule of construction, the general words “calamitous visita- 
tion” are restricted by the particular terms “flood or fire,” and the term “ca- 
lamity” supposes a continuous state produced by natural causes. Nonconforming 
existing contracts should be terminated as soon as practicable, and any tem- 


porary arrangements made under the Postal Reorganization Act should be ter- 
minated when the emergency ceases. 


To the Postmaster General, October 7, 1970: 
By our letter of May 13, 1970, B—166772, we advised you that it had 
come to our attention that the Post Office Department had awarded 


many emergency contracts for air taxi service for the transport of mail, 
purportedly under the authority of section 405(h) of the Federal Avia- 
tion Act of 1958, approved August 23, 1958, Public Law 85-726, 72 
Stat. 762, 49 U.S.C. 1375(h), in cases where it did not appear to us that 
such authority was properly applicable; expressed our view that said 
provision of law required some sort of a major disaster which would 
disrupt regular postal transportation service before the authority 
granted thereby could be exercised; and requested your views upon 
several questions. 

In response to our inquiry, the letter dated July 30, 1970, signed by 
Mr. Louis A. Cox, your Deputy General Counsel, advised that you do 


not interpret the cited statute so narrowly as to exclude all but natural 
disasters, and stated as follows: 


A nationwide rail strike, or a strike affecting a substantial number of domes- 
tic air carriers, such as occurred in the late summer of 1966, is calamitous insofar 
as the transportation and delivery of mail are concerned. We believe that any un- 
foreseen event, which renders normal mail transportation facilities unavailable 
for the duration of the emergency, warrants use of this contracting authority to 
the extent that transportation modes other than aircraft cannot maintain the 
normally attainable level of service. 
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Without undertaking a defense of every emergency contract entered into, we 

continue to believe that such events as the sudden loss of an RPO train schedule, 
the unexpected closing of an airport runway, causing certificated air carriers to 
temporarily suspend service at that airport, and events of similar impact upon 
normal mail transportation patterns, warrant use of the Postmaster General’s 
authority to contract for air transportation for the emergency period. 
The letter did not answer the specific questions presented, but stated 
that, in view of the legal questions raised concerr.ing the use of emer- 
gency contracts for air taxi mail service, it had been arranged that no 
such contracts will be executed without the approval of the General 
Counsel’s office, not only as to the substance and form of the contract, 
but as to the facts which are deemed by the contracting officer to con- 
stitute an emergency. 

We are pleased to note that greater care will be used in the future 
in entering into such “emergency” contracts. However, while we agree 
that the incidents cited in the two paragraphs of the letter of July 30, 
1970, quoted above, may constitute “emergencies,” we cannot concur in 
your contention that all of them warrant the exercise of the authority 
granted by 49 U.S.C. 1375(h). 

Section 405(h) of the Federal Aviation Act of 1958, supra, 49 U.S.C. 
1375(h), provides in part here pertinent as follows: 

In the event of emergency caused by flood, fire, or other calamitous visitation, 
the Postmaster General is authorized to contract * * *. [Italic supplied.] 
Obviously, this provision contemplates not merely an “emergency,” 
but a particular type or kind of emergency—that is, one “caused by 
flood, fire, or other calamitous visitation” which disrupts regular postal 
transportation service. 

An examination of the legislative history of the Federal Aviation 
Act of 1958 and its predecessor, the Civil Aeronautics Act of 1938, 
approved June 23, 1938, ch. 601, 52 Stat. 973 (which contained iden- 
tical language in section 405(k) at 52 Stat. 997), has failed to disclose 
any indication of the intent of the Congress in enacting the quoted 
language. However, in Jones v. Williams, 45 S.W. 2d 130 (1931), the 
Supreme Court of Texas made the following comments concerning the 
ineaning of the word “calamity” : 


* * * The word “calamity” indicates or supposes a somewhat continuous state, 
produced not usually by the direct agency of man, “but by natural causes, such 
as fire, flood, tempest, disease,” etc., Webster's Revised Unabridged Dictionary, 
by G. and C. Merriman Co., edited by Dr. Noah Porter, of Yale University. 

Crabb’s English Synonymes in part says: 

“The devastation of a country by hurricanes or earthquakes, and the desolation 
of its inhabitants by famine or plague, are great calamities. * * * A calamity 
seldom arises from the direct agency of man; the elements or the natural course 
of things are mostly concerned in producing this source of misery to men.” 


Moreover, it should be noted that the words “other calamitous visita- 
tion” in the quoted portion of the statute are preceded by the words 
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“flood, fire, or * * *.” In this connection, it is stated in 82 C.J.S. 
Statutes 332b as follows: 

Under the rule of construction known as “ejusdem generis,’ where general 
words follow the enumeration of particular classes of persons or things, the gen- 
eral words will be construed as applicable only to persons or things of the same 
general nature or class as those enumerated. The rule is based on the obvious 
reason that if the legislature had intended the general words to be used in their 
unrestricted sense they would have made no mention of the particular 
classes. * * * 

Under this rule or doctrine general words do not explain or amplify particular 
terms preceding them, but are themselves restricted and explained by the par- 
ticular terms; general terms which follow specific ones are limited or restricted 


to those specified, and will not include any of the classes superior to that to 
which the particular words belong. * * * 


The rule finds application and has frequently been applied where such terms 
as “other,” “any other,” “others,” “or otherwise,’ or “other thing” follow an 
enumeration of particular classes, and where this occurs such words are to 
be read as “other such like,” and are construed to include only others of like 
kind or character. 


Hence, it is our view that the authority granted in section 405(h) of 
the Federal Aviation Act of 1958, swpva, may not be exercised upon 
the occurrence of any unforeseen event which renders normal mail 
transportation facilities unavailable for the duration of the emergency, 
sudden loss of an RPO train schedule, and unexpected closing of an 
airport runway causing certificated air carriers to temporarily suspend 
service at that airport, as stated in the letter of July 30, 1970. We 
believe that, as a general rule, the word “calamity” must be defined 
along the lines indicated in Jones v. Williams, supra, and that the 
“calamitous visitation” must be of the same nature as the flood and 
fire stipulated in the statute ; that is produced not usually by the direct 
agency of man, but by natural causes, which would include among 
other things, tempests, hurricanes, earthquakes, and other major 
disasters arising generally from natural causes. We agree that there 
might be a few major occurrences caused by the direct agency of man 
rendering mail transportation facilities unavailable which would war- 
rant an exception to such general rule on a case-by-case basis and that 
a nationwide rail strike might be one. Many of the contracts we re- 
viewed, however, not only would not meet this test, but would not even 
comply with your extremely broad interpretation of section 405(h). 

With regard to our decision of January 29, 1968, B—162766, referred 
to in the letter of July 30, 1970, you are advised that such decision 
involved a bid protest and only the question of the validity of the 
protest was decided therein. No question was raised as to the authority 
of the Post Office Department to execute the contract under the provi- 
sions of 49 U.S.C. 1375(h) in the circumstances there existing, and 
such question was neither considered nor decided. Hence, such deci- 
sion has no bearing here. 

In the future, the authority granted by section 405(h) should be 
exercised only in circumstances conforming with our interpretation 
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as set out above, and the duration of contracts so executed must be 
limited to such periods as emergency services may be required to main- 
tain mail service because of the inadequacy of other facilities caused 
by such emergency. Moreover, any such contracts still in effect which 
were not executed in circumstances conforming with the above inter- 
pretation, as well as any such contracts which may remain in effect 
after the emergency has ended, should be terminated as soon as prac- 
ticable. We recognize that the new postal service will be authorized 
under 39 U.S.C. 5001 as revised by the Postal Reorganization Act, 
Public Law 91-375, to make arrangements on a temporary basis for 
the transportation of mail when, as determined by the postal service, 
un emergency arises, but such arrangements are also required to be 
terminated when the emergency ceases. See also 39 U.S.C. 5402(c). 


[ B-170794 J 


Pay—Retired—Increases—Entitlement 


An Air Force officer subject to mandatory retirement on January §, 1970, under 
10 U.S.C. 8921, and pursuant to the Uniform Retirement Date Act, 5 U.S.€. 8391, 
scheduled to retire February 1, 1970, who was continued on active duty until 
May 25, 1970, to determine his eligibility for disability retirement under 10 U.S.C. 
1201, is not entitled to retired pay computed at the increased pay rates prescribed 
by Executive Order No. 11525, dated April 15, 1970, for members on active duty 
January 1, 1970, in view of the restrictions by the Secretary of Defense to the 
effect the retroactive pay increases do not apply to persons who became entitled 
to retired or retainer pay after December 31, 1969, but before April 15, 1970, a 
prohibition that relates to the officer’s January 8, 1970. mandatory retirement 
date. However, for active duty performed before or after January 3, the officer 
is entitled to active duty pay computed at the increased rates prescribed in the 


Oxecutive order. 


Pay—Retired—Increases—Entitlement 


An Air Force officer whose mandatory retirement date under 10 U.S.C. 8916 
was April 11, 1970, and pursuant to the Uniform Retirement Date Act, 5 U.S.C. 
8301, he is retired on May 1, 1970—a date that may not be considered because 
of the restrictive provisions of 5 U.S.C. 8301(b), in applying Executive Order 
No. 11525, dated April 15, 1970, which retroactively prescribes the pay increases 
authorized by the act of December 16, 1967, and the Federal Employees Salary 
Act of April 15, 1970—is subject to the restrictions imposed by the Secretary of 
Defense in iinplementing the order to the effect the retroactive pay increases 
do not apply to persons who became entitled to retired or retainer pay after 
December 31, 1969, but before April 15, 1970, and, therefore, the officer's retired 
pay is for computation on the basis of the active duty pay rate in effect on 
April 11, 1970, the date of his mandatory retirement; but he is entitled for 
active duty performed after December 31, 1969, to the higher pay rate provided 


by the Executive order. 
To Major N. C. Aleock, Department of the Air Force, October 7, 
1970: 

Your letter of August 25, 1970, requests an advance decision con- 
cerning the computation of the retired pay of two Air Force officers 
whose mandatory retirement dates were prior to April 15, 1970, but 
whose active duty was terminated after April 15, 1970, the date of 
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Executive Order No. 11525 prescribing new rates of basic (active duty) 
pay. Your request for decision was assigned Air Force Request No. 
DO-AF-1094 by the Department of Defense Military Pay and 
Allowance Committee. 

Under the provisions of 10 U.S.C. 8921, Colonel Robert E. Temple- 
man, SSAN, 564-09-4292, was subject to mandatory retirement on 
January 8, 1970, after completing over 29 years of service for basic 
pay and, by orders dated August 20, 1969, was originally scheduled 
for retirement on February 1, 1970, applying the Uniform Retire- 
ment Date Act, 5 U.S.C. 8301. A possible disabling physical condition 
was discovered 3 weeks prior to his retirement date and his retirement 
orders were revoked. Colonel Templeman was continued on active 
duty until May 25, 1970, when he was retired for disability by orders 
dated May 19, 1970, under the provisions of 10 U.S.C. 1201 with 40- 
percent disability. 

It is stated that, because of the ruling in decision of September 17, 
1969, B-153784, his retired pay was computed on the rates of basic 
pay in effect on his mandatory retirement date of January 8, 1970; that 
is, on the basic pay rates that became effective on July 1, 1969, as 
increased by the retired pay increase factor which became effective 
November 1, 1969, pursuant to 10 U.S.C. 1401a(d). 

Executive Order No. 11525, dated April 15, 1970, adjusted the 
monthly basic pay for members of the uniformed services on active 
duty effective January 1, 1970, as authorized by the act of December 16, 
1967, Public Law 90-207, 81 Stat. 649, 37 U.S.C. 203, and the 
Federal Employees Salary Act of 1970, Public Law 91-231, 84 Stat. 
195, and delegated to the Secretary of Defense the authority to pre- 
scribe other rules for the payment of retroactive compensation for 
the uniformed services. Paragraph 3 of the April 21, 1970, Memo- 
randum of the Deputy Secretary of Defense implementing Executive 
Order No. 11525, provides: 

A person who became entitled to retired pay or retainer pay after December 
31, 1969, but before April 15, 1970, is not entitled to any increase in retired 
or retainer pay by virtue of that Order. 

You say that Colonel Templeman’s release from active duty and 
his first day of entitlement to retired pay were both after April 14, 
1970, although his mandatory retirement date was after December 
31, 1969, and before April 15, 1970, and that, except for being con- 
tinued on active duty for disability retirement processing, he would 
have been mandatorily retired under 10 U.S.C. 8921 and 5 U.S.C. 
8301 (a) with retired pay effective February 1, 1970. 

You suggest that the converse of the quoted statement from the 
Memorandum of the Deputy Secretary of Defense is that a person 
who “became entitled” to retired or retainer pay after April 14, 1970, 
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is entitled to retired pay computed on the basis of the increased 
rates of active duty pay authorized by Executive Order No. 11525. 
You say that such an interpretation would seem to depend, in turn, 
upon whether a member retired under Colonel Templeman’s circum- 
stances “became entitled” to retired pay after April 14, 1970, within 
the meaning of the quoted Memorandum. 

While Colonel Templeman was retired under the provisions of 
10 U.S.C. 1201 on May 26, 1970, his mandatory retirement date under 
the provisions of 10 U.S.C. 8921 was January 8, 1970. Subsection (a) 
of 10 U.S.C. 8921 provides as follows: 

(a) Unless retired or separated at an earlier date, each promotion-list officer 

in the regular grade of colonel shall be retired, except as provided by section 
8301 of title 5, on the fifth anniversary of the date of his appointment in that 
regular grade or on the thirtieth day after he completes 30 years of service 
computed under section 8927(a) of this title, whichever is later. However, if 
his name is carried on the list of officers recommended for appointment to the 
regular grade of brigadier general, he shall be retained on the active list while 
his name is so carried. 
Subsection (b) of section 8921 authorizes the Secretary of the Air 
Force to defer the mandatory retirement of officers in certain cate- 
gories. It does not appear that Colonel Templeman falls within any 
of the categories there mentioned. 

Section 8301 of Title 5, U.S. Code, provides: 

(a) Except as otherwise specifically provided by this title or other statute, 
retirement authorized by statute is effective on the first day of the month follow- 
ing the month in which retirement would otherwise be effective. 

(b) Notwithstanding subsection (a) of this section, the rate of active or 
retired pay or allowance is computed as of the date retirement would have 
occurred but for subsection (a) of this section. 

Formula 1 in 10 U.S.C. 1401 provides, insofar as is here material, 
that a member of the uniformed services retired for disability pursu- 
ant to 10 U.S.C. 1201 or 1204 computes his retired pay on the monthly 
basic pay of the grade to which entitled under 10 U.S.C. 1372 or “to 
which he was entitled on the day before retirement or placement on 
temporary disability retired list,” whichever is higher. In a case in- 
volving an officer subject to mandatory retirement on September 18, 
1962, under the provisions of 10 U.S.C, 3916 (which are similar 
to the provisions in 10 U.S.C. 8921) who was retained in an active 
status beyond that date for physica] evaluation and was placed on 
the permanent disability retired list November 1, 1962, under the 
provisions of 10 U.S.C. 1201, we said in decision of May 25, 1964, 
43 Comp. Gen. 742, 744, notwithstanding the positive provisions of 
formula 1 in 10 U.S.C. 1401, that— 

In the absence of a provision exempting officers found to be physically dis- 
qualified for further active duty, from the positive requirements of section 
3916(a), we find no legal basis for crediting an officer with any period of serv- 


ice after the mandatory date of his retirement for basic pay purposes in com- 
puting hig retired pay. Of. 41 Comp. Gen. 875. The fact that the Army failed 
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to accomplish his retirement on the date required by law would not seem to 
add to his rights in any way with respect to computing the amount of retired 
pay to which he is entitled. 


In the decision of September 17, 1969, to which you refer, the officer 
was subject to mandatory retirement under 10 U.S.C. 8916, on April 
24, 1969, with retirement effective May 1, 1969, pursuant to 5 U.S.C. 
8301(a). However, because of pending physical evaluation actions 
his retirement date was extended to July 2, 1969, when he was retired 
by reason of physical disability under 10 U.S.C. 1201. We there said 
that under the provisions of 10 U.S.C. 8916(a) and 5 U.S.C. 8301(a) 
the mandatory retirement date of the officer was May 1, 1969, and 
that unless some other provision of law permitted his retirement on 
or after July 1, 1969, the restrictive provisions of 5 U.S.C. 8301(b) 
would preclude use of the higher rate of active duty basic pay which 
became effective July 1, 1969, and that the computation of his retired 
pay would be required to be based on the active duty rates of pay 
that were in effect on April 24, 1969, notwithstanding the provisions 
of 10 U.S.C. 1401 for computing disability retired pay on the rates 
of active duty basic pay in effect on the date of disability retirement. 

It appears that the mandatory retirement date for Colonel Temple- 
man under the provisions of 10 U.S.C. 8921 and 5 U.S.C. 8301 was 
February 1, 1970. We know of no provision of law under which the 
mandatory requirements of 10 U.S.C. 8921 and 5 U.S.C. 8301 may 
be disregarded. Hence, it is our opinion that the retired pay of an 
officer falling within those provisions of law is computed on the 
rates of pay in effect on the date the conditions of those sections are 
met. It is our further opinion that paragraph 3 of the Memorandum 
of the Deputy Secretary of Defense dated April 21, 1970, providing 
that a person “who became entitled to retired pay or retainer pay 
after December 31, 1969, but before April 15, 1970,” relates to the 
mandatory retirement date prescribed by 10 U.S.C. 8921 and 5 U.S.C. 
8301. Accordingly, it is our view that Colonel Templeman’s retired 
pay must be computed on the basic pay (July 1, 1969 rates) in effect 
on his mandatory retirement date January 8, 1970. 

The mandatory retirement date of Lieutenant Colonel Frank S. 
Raggio, SSAN 571-03-9778, under 10 U.S.C. 8916 was April 11, 1970. 
Pursuant to that provision of law and 5 U.S.C. 8301(a) he was re- 
tired effective May 1, 1970. He was not retained on active duty for 
disability retirement processing or retirement beyond the date re- 
quired by 10 U.S.C. 8916 and 5 U.S.C. 8301(a), nor was there a 
deferment of retirement under the provisions of 10 U.S.C. 8916(b). 

You say that Colonel Raggio’s retired pay was computed on the 
July 1, 1969, basic pay rates, as adjusted, on the basis of the ruling 
in 88 Comp. Gen. 5 (1988) to the effect that retired pay is required 
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to be computed as of the date retirement would have occurred except 
for the restrictive provisions of the Uniform Retirement Date Act 
(5 U.S.C. 8301(b)), and that the rulings in 43 Comp. Gen. 742 
(1964) and B-153784, September 17, 1969, and October 27, 1969, in- 
volving computation of retired pay where a basic pay increase inter- 
vened between the mandatory retirement date and the actual date 
of retirement, were also considered. 

You say, however, that a question has arisen as to whether Colonel 
Raggio may be considered to have become “entitled to retired pay” 
after April 14, 1970, within the meaning of the Memorandum dated 
April 21, 1970, and whether the Memorandum in effect superseded 
the provisions of 10 U.S.C. 8916, the mandatory retirement statue, 
and 5 U.S.C. 8301(b) “as the effect of those statutes is construed by 
the decisions cited.” In other words, you ask whether Colonel Raggio 
is entitled to retired pay computed on the basis of the rates established 
by Executive Order No. 11525. 

As noted in the similar case of the officer involved in our decision 
of September 17, 1969, B-153784, Colonel Raggio was subject to man- 
datory retirement under 10 U.S.C. 8916 on April 11, 1970, with 
retirement effective May 1, 1970, pursuant to 5 U.S.C. 8301. In our 
opinion, the restrictive provisions of 5 U.S.C. 8301(b) preclude the 
use of the higher rate of active duty basic pay which became retro- 
actively effective on January 1, 1970, and that therefore the compu- 
tation of his retired pay is required to be based on the active duty 
rates of pay that were in effect on April 11, 1970. 

There is nothing in the act of December 16, 1967, Public Law 
90-207, or in the Federal Employees Salary Act of 1970, Public 
Law 91-231, which authorizes the computation of retired pay con- 
trary to the provisions of 10 U.S.C. 8916 and 5 U.S.C. 8301. While 
the 1967 law and the 1970 law authorized payment of retroactive 
active-duty pay increases to members of the uniformed services and 
employees, respectively, in the active service of the United States 
on the dates of enactment of such laws, it should be noted that 
section 5 of Public Law 91-231 provides that retroactive pay, com- 
pensation, or salary shall not be considered as basic pay for the 
purposes of the civil service retirement law or any other retirement 
law or retirement system. 

There appears to be no basis to question the right of Colonel Tem- 
pleman and Colonel Raggio to active duty pay for active service 
performed after December 31, 1969, whether before or after their 
respective mandatory retirement dates of January 8 , 1970, and April 
11, 1970, computed at rates of active duty pay prescribed in Execu- 
tive Order No. 11525. 











| 
| 
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[ B-170513 J 


Contracts—Payments—Withholding—Protect Interests of United 
States 

Withholding 10 percent from the progress payments due on each job order until 
the expiration of the 60-day guarantee period prescribed in a Master Contract 
for Repair and Alteration of Vessels is not required where the work is performed 
in accordance with contract terms and the redelivered ship accepted by the 
Government. The express warranty clauses in the contract neither excuse nor 
suspend the obligation to make payment after the contractor completes work 
under each job order, nor does the payment clause require the expiration of the 
warranty period before payment is made; and neither of the clauses prescribe 
additional work, but rather affix liability in monetary terms or through correc- 
tive action by the contractor for prior acts or omissions for 60 days after com- 
pletion of the work covered by a job order. 


To the Secretary of the Navy, October 8, 1970: 


Reference is made to a letter of September 14, 1970, concerning the 
request by Sun Shipbuilding and Dry Dock Company as to the legal- 
ity of the Fourth Naval District’s action in withholding 10 percent of 
each job order price until the expiration of the guarantee period pro- 
vided for in their Master Contract for Repair and Alteration of Ves- 
sels (MSR contract) No. N62787—70—C-0004. 

The MSR contract with Sun is a standard, uniform Department 
of Defense (DOD) contract published in Appendix F-200.731 of 
Armed Services Procurement Regulation (ASPR) and is mandatory 
for use by DOD for ship repair work. The Fourth Naval District is 
responsible for administering the work done pursuant to job orders 
issued under Sun’s MSR contract. Under the payments clause of the 
contract, clause 8, the Fourth Naval District has been withholding 
10 percent of the job order price under recent job orders until the ex- 
piration of the 60-day period established in clause 10, Liability and 
Insurance, and clause 11, Guarantees. Sun questions the legality of 
this action when the repair work has been performed in accordance 
with the other contract provisions and the ship has been redelivered 
to the Government. 

The payments clause, clause 8, and clauses 10 and 11 of the contract 
provide in relevant part : 


CLAUSE 8 PAYMENTS 


(a) Progress payments (which are hereby defined as payments prior to com- 
pletion of work in progress under any job order) shall be made as the work pro- 
gresses upon the submission by the Contractor of invoices therefore in such form 
and with such copies as the Contracting Officer may prescribe. Such invoices 
may be submitted semi-monthly or more frequently if expenditures by the Con- 
tractor warrant. No progress payment will be required under this clause upon 
invoices aggregating less than $5,000. Such progress payments shall be made 
upon the basis of the value, computed on the price of the job order, of labor 
and materials incorporated in the work, materials suitably stored at the site 
of the work, and preparatory work already completed, all as estimated or ap- 
proved by the Contracting Officer, less the aggregate of any previous payments. 
For the purpose of enabling the Contracting Officer to make such estimates or 
give such approval, the Contractor will furnish to the Contracting Officer, upon 
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request, such reports concerning expenditures on the work to date as may be 
requested. 

(b) In making such progress payments, there shall be retained ten per cent 
of the amount estimated or approved by the Contracting Officer pursuant to 
paragraph (a) above until final completion and acceptance of all the work covered 
by the job order. 

(ec) *** 

(d) Upon completion of the work under a job order and final inspection and 
acceptance thereof and upon submission of invoices thereforein such form and 
with such copies as the Contracting Officer may prescribe the Contractor shall be 
paid for the price of the job order, as adjusted pursuant to Clause 6 hereof, less 
the amount of all previous payments. [Emphasis supplied. | 

ere 


CLAUSBH 10. LIABILITY AND INSURANCE 

(a) s**t 

(b) The Contractor shall be responsible for and make good at his own cost 
and expense any and all loss of or damage of whatsoever nature to the vessel (or 
part thereof), its equipment, movable stores and cargo, and Government-owned 
materials and equipment for the repair, completion, alteration of or addition to 
the vessel in the possession of the Contractor, whether at the plant or elsewhere, 
arising or growing out of the performance of the work, except where the Con- 
tractor can affirmatively show that such loss or damage was due to cause 
beyond the Contractor’s control, was proximately caused by the fault or negli- 
gence of agents or employees of the Government, or which loss or damage the 
Contractor by exercise of reasonable care was unable to prevent; provided, that 
the Contractor shall not be responsible for any such loss or damage discovered 
after redelivery of the vessel unless (i) such loss or damage is discovered with- 
in siaty (60) days after redelivery of the vessel and (ii) such loss or damage is 
affirmatively shown to have been the result of the fault or negligence of the 
Contractor. 

(c) The Contractor indemnifies and holds harmless the Government, its 
agencies and instrumentalities, the vessel and its owners, against all suits, ac- 
tions, claims, costs or demands (including, without limitation, suits, actions, 
claims, costs or demands resulting from death, personal injury and property 
damage) to which the Government, its agencies and instrumentalities, the vessel 
or its owner may be subject or put by reason of damage or injury (including 
death) to the property or person of any one other than the Government, its 
agencies, instrumentalities and personnel, the vessel or its owner, arising or re- 
sulting in whole or in part from the fault, negligence, or wrongful act or wrong- 
ful omission of the contractor, or any subcontractor, his or their servants, agents 
or employees ; provided, that the Contractor’s obligation to indemnify under this 
paragraph (c) shall not exceed the sum of $300,000 on account of any one acci- 
dent or occurrence in respect of any one vessel. Such indemnity shall include, 
without limitation, suits, actions, claims, costs or demands of any kind whatso- 
ever, resulting from death, personal injury or property damage occurring during 
the period of performance of work on the vessel or within 60 days after redelivery 
of the vessel; * * * 

(da) s+ 


(e) se 
(f) * * * [Italic supplied] ; 


CLAUSE 11. GUARANTEES 

In case any work does or materials furnished by the Contractor under this 
contract on or for any vessel or the equipment thereof shall, within 60 days from 
the date of redelivery of the vessel by the Contractor, prove defective or defi- 
cient, such defects or deficiencies shall, as required by the Government, be 
corrected and repaired by the Contractor or at his expense to the satisfaction of 
the Contracting Officer; provided, however, that with respect to any individual 
work item incomplete at the redelivery of the vessel the guarantee period shall 
run from the date of completion of such item. The Government shall, if and when 
practicable, afford the Contractor an opportunity to effect such corrections and 
repairs himself, but when, because of the condition or location of the vessel or 
for any other reason, it is impracticable or undesirable to return it to the Con- 
tractor, or the Contractor fails to proceed promptly with any such repairs as 
directed by the Contracting Officer, such corrections and repairs shall be effected 
at the Contractor’s expense at such other locations as the Government may de- 
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termine. Where corrections and repairs are to be effected by other than the Con- 
tractor, due to nonreturn of the vessel to him, the Contractor’s liability may be 
discharged by an equitable deduction in the price of the job. The Contractor’s 
liability under this clause shall, however, in no event extend beyond the correc- 
tion of such defect or deficiency or payment for the cost thereof; provided, how- 
ever, that nothing in this clause shall be deemed to limit the responsibility of the 
Contractor under Clause 10 hereof or relieve him of his liability under that 
clause. At the option of the Contracting Officer, defects and deficiencies may be 
left in their then condition, and an equitable deduction from the job order price, 
as agreed by the Contractor and the Contracting Officer, shall be made therefor. 
If the Contractor and the Contracting Officer fail to agree upon the equitable 
deduction from the job order price to be made, the dispute shall be determined 
as provided in Clause 17 hereof. 

Clause 10 is essentially an express warranty by the contractor against 
damages to persons or property for a period extending 60 days after 
redelivery of the vessel. Clause 11 similarly is an express warranty 
against defects in the work for the same period of time. The usual 
effect of such express warranty clauses is to suspend the finality of 
payment until the expiration of the warranty period. Cf. Market 
Equipment, Ltd., ASBCA#9639, 65-1BCA #4608, and Oaygen 
Equipment & Service Company, ASBCA#10137, 65-2BCA #4870. 
However, we are unaware of any general basis for ruling that an ex- 
press warranty in a contract excuses or suspends the obligation to 
make payment after a contractor has completed performance. Clause 
8, Payments, of the Sun’s contract provides for full payment after 
completion of the work and final inspection and acceptance by the 
Government. The payments clause does not expressly state that the 
warranty periods under clauses 10 and 11 must also have expired. Nor 
do either of those clauses prescribing additional contract work to be 
performed by Sun. Rather, they affix liability either in monetary terms 
or through corrective action for prior acts or omissions by Sun. 

While the Government’s rights under the inspection clause and un- 
der express warranty clauses are normally held to be cumulative, see 
General Electric Company, IBCA #442-6-64, 65-2 BCA #4974, we 
can perceive no reservation in the inspection clause, clause 5 of the 
contract, which provides that inspection shall not be effective until 
the warranty periods have expired. Paragraph (c) of clause 5 provides 
that in addition to rights under clause 11 the Government shall have 
the right to inspect the work at all times during performance and re- 
ject, require correction, or correct at the contractor’s expense any de- 
fects discovered prior to redelivery of the vessel. In short, when the 
Government accepts redelivery of the vessel without reservation, it is 
accepting the contractor’s work under the inspection clause and is 
presumed to have exercised its right to inspect that work. Clauses 10 
and 11 neither provide for inspection nor require that if the Govern- 
ment does in fact inspect the work that such inspection will be bind- 


ing and final on the Government. Those clauses simply extend the con- 





266 DECISIONS OF THE COMPTROLLER GENERAL [50 


tractor’s liability for certain matters for 60 days after completion of 


the contract work. Therefore, we believe the final inspection and ac- 
ceptance referred to by the payments clause is that required under 
the inspection clause of the contract. 

We recognize that the withholding of 10 percent of Sun’s contract 


price for 60 days might not be inequitable. However, while each con- 


tract must be interpreted according to its particular terms and clauses, 
we believe the conclusion that express warranties in a contract sus- 
pend the contractor’s right to payment, in the absence of express 
language to that effect, would be applicable to other contracts con- 
taining similar warranty provisions. Clearly, where a warranty period 
extends for 1 year or more, withholding a portion of the contract funds 


for such time is a significant and financially important matter to 
contractors. 


Accordingly, we do not believe 10 percent of the contract funds may 


legally be withheld under Sun’s MSR contract until the expiration 
of the 60-day period provided in clauses 10 and 11 of the contract. 


[ B-164515 J 


Compensation—Wage Board Employees—Increases—Retroac- 
tive—Separated Employees 

Wage board employees who are no longer on Government rolls when regulations 
issue to implement the Monroney Amendment, Public Law 90-560, approved 
October 12, 1968, 5 U.S.C. 5841(¢), which authorizes equating Federal wage board 


employees having special skills with comparable positions in private enterprise 
in wage survey areas outside the local wage survey area, are entitled to a retro- 
active wage adjustment on the basis the action is corrective and required by 
the act, rather than the grant of a wage increase within the meaning of 5 U.S.C. 
5344, and the retroactive wage increases should be viewed as the proper salary 
rates of the employees for the purposes of separation. If the whereabouts of a 
former employee is unknown, notification of entitlement should be sent to his 
last known address; and if the employee has died, the notice should be mailed to 
the last known address of his widow. 


To the Chairman, United States Civil Service Commission, Octo- 
ber 9, 1970: 


This is in reference to your letter of August 5, 1970, requesting a 
decision concerning former employees’ entitlement to retroactive pay 
under pay schedules adjusted in accordance with section 5341(c) of 
Title 5, United States Code. 

Subsection (c) of section 5341 of Title 5, United States Code, known 
as the Monroney Amendment, was added by Public Law 90-560, ap- 
proved October 12, 1968, 82 Stat. 997, and authorizes a procedure 
whereby special skills for unusual job requirements applicable to Fed- 
eral wage board employees in a particular wage survey area which are 
not found in local private enterprise in that area, can be evaluated or 
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equated with comparable positions in private enterprise in wage 
survey areas outside the local wage survey area, 

It is stated in your letter that on July 14, 1970, the Civil Service 
Commission issued its regulations implementing section 5341(c), 
supra, and these regulations apply to all surveys ordered or in process 


on or after October 12, 1968, including a survey ordered but for which 


resulting pay schedules had not been put into effect by October 12, 
1968. 

The effect of this law as to retroactive adjustment of pay schedules 
and the question raised, are set forth in your letter as follows: 


Because application of the law will require retroactive adjustment of pay 


schedules issued after October 12, 1968, there is no question that each employee 
on the agency’s rolls on the date the adjusted pay schedule is issued will be 
entitled to have his pay adjusted retroactively back to the effective date of the 
adjusted schedule to the extent that he was subject to the wage schedule during 


the retroactive period on the basis that the adjusted schedule was the only legal 
schedule in existence during this period. 


However, for former employees who would have been entitled to retroactive 


payment if they had been on the agency’s rolls on the date of issuance of the 
adjusted schedule, the question is raised as to their entitlement to retroactive 
pay under the adjusted schedules. * * * 


We have been advised that wage schedules have been issued subse- 
quent to October 12, 1968, based upon wage surveys ordered or in 


process on or after that date. Such wage schedules, however, were 
issued without including therein the elements required by 5 U.S.C.A. 
5341(c). Apparently, such elements were not included because of the 


necessity to resolve the manner in which they were to be applied. It 


is the increases resulting from the utilization of wage scales in other 
areas as required by 5 U.S.C.A. 5341(c) that give rise to the questions 
here involved. The question as to whether former employees are en- 
titled to retroactive pay under the adjusted schedule becomes particu- 
larly significant, you say, in view of the very long retroactive period 
and the large number of employees who have been separated during 
this period because of reductions in force. It is pointed out in your 
letter that section 5344 of Title 5, United States Code, sets out which 
employees are entitled to retroactive payment “by reason of an increase 
in rates of basic pay” as referred to in 5 U.S.C. 5343. However, you do 
not believe that this statute is applicable since what is involved here 
is not a delay with regard to a normal increase in basic pay but a delay 
in the application of a different statute which requires the issuance of 
an adjusted schedule. The view is therefore expressed that it would 
appear that each former employee who was entitled to pay under the 
original wage schedule would be entitled to retroactive pay under the 
adjusted wage schedule. Our views are requested on the following 
questions : 
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1, Is there any objection to allowing retroactive pay to all former employees 
who were entitled to pay under an original wage schedule when that original 
wage schedule is adjusted upward by the issuance of the first wage schedule 
under 5 U.S.C. 5341(c) ? 

2. If there is an objection to full retroactive pay as referred to in Question 1, 
what former employees are entitled to retroactive pay by the issuance of the 
first wage schedule under 5 U.S.C. 5341(c)? We are, in this regard, concerned 
over distinctions in the cause for the former employee's separation, i.e., separated 
to enter the armed forces, separated by transfer to another Federal or District 
of Columbia Government agency, separated by reduction in force or death, or 
separated by resignation. 

38. What obligation does the agency owe to trace former employees so as to 
pay them the retroactive amount determined to be due? Is the agency required to 
do more than send a notice of entitlement to the former employees’ last known 
address when his exact whereabouts is unknown, or when it is known that he 
has died, to his widow’s last known address? 

Sections 5343 and 5344 of Title 5, United States Code, are as follow: 
§ 5343. Effective date of pay increase 

Each increase in rates of basic pay granted, pursuant to a wage survey, to 
employees whose pay is fixed and adjusted under section 5341 of this title is 
effective as follows: 

(1) If the wage survey is made by an agency, either alone or with another 
agency, with respect to its own employees, the increase is effective for its em- 
ployees not later than the first day of the first pay period which begins after 
the 44th day, excluding Saturdays and Sundays, following the date on which the 
wage survey was ordered to be made. 

(2) If the wage survey is made by an agency, either alone or with another 
agency, and is used by an agency which did not participate in making the sur- 
vey, the increase is effective for the employees of the agency which did not 
participate in the survey not later than the first day of the first pay period which 
begin after the 19th day, excluding Saturdays and Sundays, following the date on 
which the agency which did not participate receives the data collected in the 
survey necessary for the granting of the increase. 


§ 5344. Retroactive pay 

(a) Retroactive pay is payable by reason of an increase in rates of basic pay 
referred to in section 5343 of this title only when— 

(1) the individual is in the service of the United States, including service 
in the armed forces, or the government of the District of Columbia on the date 
of the issuance of the order granting the increase ; or 

(2) the individual retired or died during the period beginning on the effective 
date of the increase and ending on the date of issuance of the order granting 
the increase, and only for services performed during that period. 

The above section would preclude payment to former employees 
if an adjustment of wage schedules (schedules issued on the basis of 
surveys ordered or in process on or subsequent to, but without regard 
to, Public Law 90-560) to now meet the requirements of Public Law 
90-560 is viewed as an “order granting the increase” since the date the 
adjustment was ordered would be determinative. We do not believe, 
however, that an adjustment required to meet the new statutory pro- 
cedures should be so viewed. The original wage schedules were not in 
accordance with Public Law 90-560, and therefore employees then on 
the rolls were in some instances not being properly compensated under 
the law. In such circumstances an increase in pay of the position is to 
be regarded as a correction required by Public Law 90-560, rather 
than as an order granting an increase in pay within the meaning of 
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5 U.S.C. 5344. Thus, such correction would relate back to the date on 
and after October 12, 1968, of an order granting a general increase 
in pay pursuant to a wage survey. It follows that each former employee 
who was on the rolls on the date of such original order would be en- 
titled to retroactive pay. The retroactive pay increases to which the 
former employees are entitled should be viewed as the salary rates for 
all purposes at the time of their separation from the service. See 
B-168346, December 30, 1969. 

In view of the foregoing, question No. 1 is answered in the negative. 
By reason of that answer, question No. 2 does not appear to require an 
answer. With regard to question No. 3, the sending of a notice of en- 
titlement to the former employee’s last known address when his exact 
whereabouts is unknown, or when it is known that he has died, to his 
widow’s last known address, will suffice insofar as notification of the 
retroactive pay. See, in this connection, B—115800, December 8, 1964. 


[ B-154218 J 


Pay—Retired—F oreign Residence Effect 


An Air Force master sergeant retired under 10 U.S.C. 8914 with over 20 years of 
service, who during those years retained his Canadian citizenship and returned 
to Canada to reside when he retired, is entitled to be retired with retired pay as 
authorized in Formula C, 10 U.S.C. 8991. The member, permitted to enlist as an 
alien and to be sworn in without restrictions pursuant to 10 U.S.C. 8253(c), was 
accepted without restrictions and he became a “regular enlisted member of the 
Air Force” within the purview of 10 U.S.C. 8914, entitled upon retirement to be a 
member of the Air Force Reserve with the obligation to perform active duty until 
his service credits equal 30 years of both active and inactive service ; and, there- 
fore, so long as his allegiance status remains unchanged, his Canadian residency 
does not constitute a bar to receipt of retired pay. 


To N. R. Breningsiall, Department of the Air Force, October 13, 
1970: 

Further reference is made to your letter (file reference RPT), dated 
July 2, 1970, requesting an advance decision as to the propriety of mak- 
ing payment on a voucher in the amount of $317.68 in favor of Master 
Sergeant Robert A. A. Vanderburgh, 381-30-9622, USAF, retired, 
representing retired pay for the month of June 1970, which has been 
withheld because of the circumstances described in your letter. Your 
letter was forwarded to this Office by letter from the Office of the Dep- 
uty Assistant Comptroller for Accounting and Finance of the Air 
Force dated July 10, 1970, and has been assigned Air Force Request 
No. DO-AF-1086 by the Department of Defense Military Pay and 
Allowance Committee. 

You state that the member, a citizen of Canada, entered the United 
States at Detroit, Michigan, on January 31, 1949, under NSA applica- 
tion No. 1-317229; that alien registration No. 7116798 was assigned to 
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him; and that he was retired as a master sergeant, USAF, on June 1, 
1970, under 10 U.S.C. 8914, after completing 20 years, 10 months and 
10 days’ active service. It is further stated that he did not acquire 
United States citizenship, that he retained his Canadian citizenship, 
and that he presently resides in Canada. 

You now question Sergeant Vanderburgh’s right to receive retired 
pay, citing 44 Comp. Gen. 51(1964) and B-157646, dated October 5, 
1965, as having possible application. You state that there is no “loss of 
citizenship” in the present case as that term is used in 44 Comp. Gen. 51 
and that he is not a retired officer within the meaning of B-157646. 
You indicate that for the purpose of retaining a military status and 
performing such required active duty after retirement as may be pre- 
scribed by law, you fail to see any distinction bet ween situations involv- 
ing loss of United States citizenship after retirement, and not being a 
citizen at the time of retirement. 

In 44 Comp. Gen. 51, in response to the question as to whether the 
retired pay of an enlisted member of a Regular component of the 
Armed Forces who is retired for length of service or physical dis- 
ability is in any way affected if he is an alien and becomes a permanent 
resident of a foreign country, we stated that : 

* * * we find no basis for questioning the right to retired pay of a retired alien 
enlisted member of a Regular component of the Armed Forces, because of his 


residence in a foreign country, in the absence of some provision of law or regula- 
tion affecting his right in such circumstances. * * * 


It was also held in that decision that: 


* * * While citizenship is not a requirement in all cases for enlistment in the 
Regular establishments of the Armed Forces, if an enlisted man is a citizen it 
would seem that a loss of his citizenship as a result of his own voluntary action 
by acquiring citizenship in a foreign country would be inconsistent with his oath 
of enlistment to bear true faith and allegiance to the United States (10 U.S.C. 
501) and thus would be so repugnant to his status as a member of the Armed 
Forces as to warrant the termination of his retired pay. * * * 


Section 8914, Title 10, U.S. Code, provides that upon retirement an 
enlisted member of the Regular Air Force becomes a member of the 
Air Force Reserve with the attendant obligation to perform such active 
duty as may be prescribed under law until his service credits, both 
active and inactive as a member of the Air Force Reserve, equal 30 
years. 

Both a citizen and an alien are required to take an oath of allegiance 
to the United States upon entry into military service. Since the pro- 
visions of 10 U.S.C. 8253(c) permit an alien to enlist in the U.S. Air 
Force under the circumstances there prescribed and be sworn in with- 
out restriction, the Government accepts him without reservations and 
without regard to his status as an alien. He then becomes a “regular 
enlisted member of the Air Force” within the purview of 10 U.S.C. 
8914 and upon meeting the eligibility requirements there pre- 
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scribed, he is entitled to be retired with retired pay as authorized in 
Formula C, 10 U.S.C. 8991. In the absence of a provision of law bar- 
ring the payment of retired pay to an alien or indicating that lack of 
citizenship is inconsistent with his status as retired member of the 
Regular Air Force, it would appear that so long as his allegiance status 
remains unchanged following retirement, the fact that he chooses to 
reside outside the United States following retirement would not in and 
of itself constitute a bar to the receipt of retired pay. See B-144694, 
dated February 14, 1961. Compare 43 Comp. Gen. 821 (1964), in which 
a similar conclusion was reached with respect to a naturalized Amer- 
ican who returned to the country of his birth following his retirement. 

Accordingly, on the record before us, we find no basis for question- 
ing the right of Sergeant Vanderburgh to receive retired pay and the 
voucher submitted with your request is returned herewith for payment, 
if otherwise correct. 


[ B-169077 J 


Contracts—Data, Rights, Ete.—Disclosure—Restrictive Mark- 
ings—Timely Request 


The cancellation of an invitation to furnish repair parts for a naval vessel pro- 
peller system, an invitation accompanied by drawings submitted individually 
over a long period of time in connection with the procurement of the system, and 
the proposed sole source purchase of the parts from the supplier of the system on 
the basis the restrictive legend requested on the drawings was made within 6 
months of final delivery of the data package, goes beyond the authority of the 
contracting officer under paragraph 9-202.3(d) (1) of the Armed Services Pro- 
curement Regulation, which in providing that data received without a restrictive 
legend if not alleged to be proprietary within 6 months of delivery is considered 
to have been furnished with unlimited rights, requires the time limitation to be 
applied to each data submission, and the request having been untimely received, 
cancellation of the invitation was not justified. 


Contracts—Data, Rights, Etce.—Status of Information Furnished 


Where a restrictive legend was not attached to drawings at the time of initial 
transfer to the Government and a legend had not been authorized within 6 
months of submission of the data as provided by paragraph 9-202.3(d) (1) of the 
Armed Services Procurement Regulation, the Government in partially publishing 
the drawings violated no contractual restriction, nor is the Government liable on 
the basis the contractor furnishing the drawings had an obligation as licensee to 
protect the trade secrets of the licensor. However, a restrictive legend could be 
authorized for the unpublished drawings by obtaining a deviation pursuant to 
ASPR 9-202.3(a) to the 6 months’ time limitation in ASPR 9-202.3(d) (1) for 
attaching a restrictive legend. 


To the Secretary of the Navy, October 13, 1970: 


This is in reference to the protest by counsel for Baldwin-Lima- 
Hamilton Corporation (BLH) against the cancellation of invitation 
for bids N00104-70-B-1283, issued by the Ships Parts Control Center 
(SPCC), Mechanicsburg, Pennsylvania, and the proposed sole source 
procurement of the items involved from the Bird-Johnson Company. 
This matter was the subject of two reports from the Deputy Com- 
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mander, Purchasing, Naval Supply Systems Command, reference 
0232, dated April 1 and June 1, 1970. 

The basic question presented for our consideration is whether Bird- 
Johnson asserted proprietary rights in its manufacturing drawings in 
a timely manner, so as to authorize the contracting officer to place a 
restrictive legend on the data and thereby preclude their use in a 
competitive procurement. 

The record shows that under contract N151-24352A(X), dated 
June 16, 1966, with the Philadelphia Naval Shipyard, Bird-Johnson 
was supplying a controllable pitch propeller system of its own com- 
mercial design (hereinafter referred to as the KaMeWa system) for 
installation in three vessels. The canceled invitation, which is the sub- 
ject of this protest, represented the initial procurement for inventory 
(repair parts) of propeller blades and various shafts in support of 
the KaMeWa system. This invitation was accompanied by drawings 
received by the Government during 1967 from Bird-Johnson without 
restrictive markings, and subsequently passed on to SPCC without 
restrictive markings during April 1968. The record indicates that on 
or about September 25, 1969, Bird-Johnson advised the Philadelphia 
Naval Shipyard that the company inadvertently neglected to affix 
a proprietary legend to the data which it had submitted, and was still 
in the process of submitting. By letter of November 25, 1969, the 
contracting officer advised of his determination that Bird-Johnson 
was not required to give the Government more than limited rights to 
the technical data, apparently because the data pertained to items 
developed at private expense. On the basis that Bird-Johnson re- 
quested placement of a restrictive legend on the data within 6 months 
of final delivery of the data package, the contracting officer allowed 
a proprietary legend to be affixed on the data. The record shows that 
SPCC issued the invitation and drawings on December 8, 1969, and 
that it was advised subsequent thereto that the drawings were con- 
sidered proprietary to Bird-Johnson. Accordingly, the referenced in- 
vitation was canceled on February 13, 1970, and SPCC now proposes 
to award a contract to Bird-Johnson on a sole source basis. 

The 1966 contract with Bird-Johnson contained the standard clause 
entitled “Rights in Technical Data (February 1965)” which states, 
in pertinent part, that the Government shall have limited rights in 
technical data pertaining to items developed at private expense pro- 
vided that each piece of data to which limited rights are to be asserted 
is marked with the prescribed legend. The clause further states that 
no legend shall be marked on, nor shall any limitation on right of use 
be asserted to, any data which the contractor has previously delivered 
to the Government without restriction. 
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With respect to unmarked technical data, Armed Services Procure- 
ment Regulation (ASPR) 9-202.3(d) (1) provides as follows: 


(d) Unmarked or Improperly Marked Technical Data 

(1) Technical data received without a restrictive legend shall be deemed to 
have been furnished with unlimited rights. However, the contracting officer may 
permit the contractor to place a restrictive legend on such data within six months 
of its delivery if the contractor demonstrates that the omission of the legend 
was inadvertent and the use of the legend is authorized. 


Under the referenced contract, Bird-Johnson was required to fur- 
nish one set of reproducible drawings with a list of content for each 
category of data within 52 weeks after award, with 9 additional 
weeks allotted for Government approval. Microfilm of the drawings 
was also required. The contract further provided that four prints of 
all plans should be submitted for approval 12 weeks after award of 
contract ; that the Shipyard would require 9 weeks for approval; and 
that complete delivery of updated reproducibles and microfilm should 
be made 31 weeks after approval. 

The record indicates that after commencement of work under the 
contract, all the drawings could not be completed and submitted for 
approval within the 12-week period set forth in the contract. The 
administrative report states also that Shipyard technical personnel, 
because of a heavy workload, would have had difficulty in reviewing 
the drawings within 9 weeks. Accordingly, Bird-Johnson and the 
Shipyard agreed informally, without modifying the contract, that 
Bird-Johnson should submit each drawing and each drawing revision 
as completed. Revisions could be made by the Shipyard as soon as pos- 
sible without being limited to 9 weeks for review. It is stated that as 
a result of the agreement, the submission of drawings, approvals, and 
resubmission of revised drawings stretched out in time from Septem- 
ber 1966 to September 1969. None of these drawings bears a pro- 
prietary legend. The final set of reproducible drawings, with a list of 
content for each category, was forwarded to the Shipyard on Jan- 
uary 22, 1970. Each drawing in this set bears a proprietary legend 
and a Shipyard approval stamp. The microfilm was expected to be 
delivered to the Shipyard before the end of May 1970. 

Counsel for BLH has taken the position that the request of Bird- 
Johnson to place a restrictive legend on the drawings submitted in 
advance of the final set was made more than 6 months after submis- 
sion of those drawings without any restriction, and therefore was not 
timely; that the data received without a restrictive legend must be 
deemed to have been furnished with unlimited rights (ASPR 9-202.3 
(d)(1)); and that there is no justification for cancellation of the 
subject invitation, or for the proposed sole source procurement. 

It is the position of counsel for the Shipyard that the standard pro- 
vision in the Bird-Johnson contract, which prohibits the use of a 
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proprietary legend or the assertion of proprietary rights by the con- 
tractor in any data previously delivered without restriction, is inap- 
plicable. He notes that each drawing submitted by Bird-Johnson 
with its technical proposal at the time the agency solicited proposals 
contained a proprietary legend. He states that as of November 25, 
1969, delivery of the technical data had not been completed ; that is, 
the final complete set of reproducible and the microfilm had not yet 
been delivered, and, consequently, had not been “previously delivered 
to the Government without restriction” as contemplated by the stand- 
ard data clause provisions. In his opinion, to construe the above pro- 
hibition as applying to any unit of data delivered rather than to the 
first complete data package, would result in subjecting certain draw- 
ings to unlimited rights and others to limited rights, which ASPR 
and the parties could never have intended. It is observed by Counsel 
that it would be punitive, inequitable, and would work a forfeiture if 
Bird-Johnson’s proprietary rights in data were lost because of an in- 
advertent omission. Counsel’s belief stems from the fact that the 
KaMeWa system was developed at private expense and the contract’s 
data clause provides for the acquisition of only limited rights in such 
data. Lastly, he states that pursuant to ASPR 9-202.3(d) (1) the con- 
tracting officer properly allowed Bird-Johnson to restrict the use of 
its data, since it is only practical and reasonable to interpret the 6 
months’ provision for placing a restrictive legend on previously un- 
marked data as inapplicable while the contractor is still delivering 
data under the contract. 

In letters received here from Bird-Johnson and its counsel, the com- 
pany in effect affirms the Navy’s position. It also argues that the 
Government should have been aware of the company’s rights and 
obligations to protect the trade secrets in the KaMeWa data by virtue 
of Bird-Johnson’s status as a licensee of such data from A. Johnson & 
Company, Inc., and, in any event, the Government is now on notice of 
this fact and cannot now claim unlimited rights. A. Johnson has also 
affirmed Bird-Johnson’s position in this regard. Bird-Johnson further 
argues that it made a timely request to place a restrictive legend on its 
data and that the contract data clause provision which precludes assert- 
ing rights in data previously delivered without restriction should not 
be invoked here, since it believes that pursuant to section 2-401 of the 
Uniform Commercial Code delivery of title to data was not effected 
until the company completed performance with reference to the entire 
data package. Moreover, Bird-Johnson believes that delivery can occur 
only if both parties join in it and their minds concur, and that in this 
case delivery was not made since the drawings were not, and could not 
be, considered final until after the sea trials because of the possibility 
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of changes in the data up until that time. The company also argues that 
the contracting officer’s determination of November 25, 1969 (that the 
Government is entitled only to limited rights in data), cannot be re- 
versed, citing General Electric Co, v. United States, 188 Ct. Cl. 620, 
412 F, 2d 1215 (1969), and predecessor cases including Bell Aircraft 
Corp. v. United States, 120 Ct. Cl. 398, 100 F. Supp. 661 (1951), af- 
firmed per curiam, 344 U.S. 860 (1952). 

After considering the arguments presented, we believe it is apparent 
that, pursuant to ASPR 9-202.3(d), the data submitted without a 
proprietary legend, and used in this procurement, must be deemed to 
have been furnished to the Government with unlimited rights. 'The 
resulting question therefore is whether the contracting officer was au- 
thorized to permit a subsequent restriction in the circumstances out- 
lined above. We feel that, as a matter of law, the contracting officer 
acted beyond his authority in placing a restrictive legend on the data 
originally submitted without restriction, since more than 6 months 
transpired after the contractor relinquished and transferred possession 
of the data to the Government. While final delivery of the entire data 
package, and the sea trials, may have occurred within 6 months of the 
contracting officer’s actions, we see no basis for construing the 6 months’ 
limitation in the cited regulation as a limitation which begins to run 
only upon final delivery of the complete data package. It is our opinion 
that the construction suggested by Navy counsel and Bird-Johnson is 
inconsistent both with the standard data clause provision requiring 
each piece of data to which limited rights are to be asserted to be so 
marked, and with the regulation requiring data received without a 
restrictive legend to be deemed to have been furnished with unlimited 
rights. 

In arguing that the relationship between the parties in the present 
case is such that disclosure to the Government was protected, Bird- 
Johnson relies on Milgrim, 7'rade Secrets, section 5.03[1][b], which 
states that an express contractual restriction is an effective means of 
protection against competitive use of trade secrets. While counsel 
contends that under the terms of Bird-Johnson’s contract with the 
Government, disclosure of the drawings is prohibited, it is also clear 
that under the terms of the contract Bird-Johnson may require the 
Government to restrict its use of data only if the prescribed legend has 
been attached. Since a restrictive legend was not attached to the draw- 
ings at the time of their initial transfer to the Government and since 
a legend had not been properly authorized and attached at the time the 
drawings were published as part of the canceled invitation, we per- 
ceive no basis for concluding that the Government’s publication vio- 
lated any contractual restriction. 
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Bird-Johnson also cites section 5.03[4] of the above treatise, which 
states that there are circumstances in which courts recognize privileged 
communications between suppliers and purchasers, and contends that 
it must be assumed the present relationship is one of confidentiality. 
In support of this proposition, there is cited the decision in Pressed 
Steel Car Co. v. Standard Steel Car Co., 60 A. 4 (1904). In that case, 
there was no express limitation on the part of the supplier as to the 
use to be made of the prints in question, nor was there an expressed 
restriction placed upon the ownership. Nevertheless, it was held that 
under the circumstances the purpose for which the prints were de- 
livered was clearly understood by all parties and the purchaser’s release 
of the prints to a competitor of the supplier resulted in a clear viola- 
tion of the trust and confidence in which the prints were received. We 
believe, however, that the case presently before us is properly dis- 
tinguishable, since the contract clause expressly imposes an obligation 
upon the Government to restrict its use of the drawings only if the 
prescribed legend has been attached. 

Bird-Johnson also contends that the Government cannot claim un- 
limited rights in the data since it should have been aware, and is now 
on notice, of Bird-Johnson’s rights and obligations to its licensor to 
protect the trade secrets in the KaMeWa data. The company has sub- 
mitted copies of various license agreements through which it obtained 
the data; and we note that while Bird-Johnson agreed to maintain the 
trade secrets so long as the information was not generally accessible 


or known to the public, it was nonetheless authorized to disclose and 
grant sublicenses to the data subject to similar conditions. In this re- 
gard, we see no basis for requiring the contracting officer in the instant 
procurement to have presumed at the time the data was received with- 


out proprietary markings that such data contained trade secrets which 


were still unpublished, or that the Government had not received them 
under an unlimited use license. Rather, since Bird-Johnson failed to 
mark its data with a proprietary legend, we feel the contracting officer 
could reasonably have assumed under the circumstances that Bird- 


Johnson had acquired the right to provide unlimited rights in data, 


either through an amendment to its license to the data or by virtue 
of the general accessibility to such information by the public. Moreover, 
it is noted that copies of the license agreements were provided the 
Government prior to award for the express purpose of establishing 


compliance with certain security regulations of the United States and 
did not establish any understanding between the parties to modify the 


data rights provided for in the standard contract data clause. 
Bird-Johnson states that, in any event, the Navy’s present knowl- 


edge of the company’s contentions relative to the data precludes the 
Navy from now claiming unlimited rights to use the data, In this re- 
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spect, counsel relies on Milgrim, supra, which follows the general rule 
of section 758 of the Restatement, Torts. This section generally pro- 
vides that once an innocent user of a trade secret has notice of the 
secrecy and that the disclosure to him was a breach of duty to another, 
or a mistake, the innocent party is liable for further use or disclosure 
unless he has in good faith paid value for the secret or has so changed 
his position that to subject him to liability would be inequitable. 

While this would appear to be a correct statement of the law of torts, 
it has been held that the Federal Tort Claims Act exempts claims aris- 
ing out of interference with contract rights. In any event, the tort 
would lie in the wrongful acquisition of the trade secrets, and one who 
has lawfully acquired a trade secret may use it in any manner without 
liability unless he acquired it subject to a contractual limitation or 
restriction as to its use. If the licensee’s use exceeds that permitted by 
the license, the licensor’s remedy might lie only in contract, and not in 
tort. See Aktiebolaget Bofors v. United States, 194 F. 2d 145 (1951). 
It is clear in the present case that under its license agreements Bird- 
Johnson could legally grant sublicenses to the data to Bird-Johnson 
customers and did in fact contract to disclose such data to the Govern- 
ment. Therefore, the Government, being entitled to the data, has law- 
fully acquired it, and since a restriction was not timely placed upon the 
use of such data, it cannot be said that there is any contractual limita- 
tion or restriction on its use. 

It has been recognized that the nature of a trade secret is such that, 
so long as it remains a secret, it is valued property to its possessor, who 


can exploit it commercially to his own advantage. But once a trade 
secret is published, the rest of the world may have the right to copy 
it. Underwater Storage v. United States Rubber Co., 371 F. 2d 950 


(1966), certiorari denied, 386 U.S. 911. As explained above, the draw- 


ings in our opinion were lawfuly disclosed to the Government under 


its contract with Bird-Johnson, and such drawings were thereafter 
lawfully and in good faith published by the Government to its po- 
tential suppliers. Although we have held that a single wrongful dis- 


closure does not end an owner’s proprietary rights (42 Comp. Gen. 


346, 354 (1963) ), in the instant case there was no wrongful disclosure, 


and we believe that in the circumstances the drawings in question are 
now in the public domain. In this connection, it should be noted that 
the drawings were not tortiously acquired by the Government or by its 


privies, and there is no basis for imposing upon the Government any 


contractual obligation to restore a protected status to the four draw- 


ings which have already been published. 
Bird-Johnson has cited our decision in 42 Comp. Gen. 346 (1963) 
as a basis for requiring limited use of data in this case. We do not feel 


that decision is pertinent, since the trade secrets there were contained 
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in data marked with a restrictive legend, and the inventor had pre- 
viously disclosed his invention to the Government pursuant to the 
terms of a Government form requiring protection against unauthor- 
ized disclosure. 

In view of the contractual and regulatory provisions which specif- 
ically deal with the problem in the instant case, we do not agree with 
Bird-Johnson’s contention that section 2.401 of the Uniform Com- 
mercial Code (dealing with passing of title), or its argument that de- 
livery was not effected, are relevant and controlling. 

We have noted the point raised and the authority cited by Bird- 
Johnson for the proposition that the contracting officer’s decision to 
permit the contractor to place restrictive legends on unmarked draw- 
ings cannot be reversed. However, in the cases cited by Bird-Johnson, 
the contracting officers were found to possess the actual authority re- 
quired to make their decisions, whereas in the present case the con- 
tracting officer’s authority was expressly limited by the procurement 
regulation as discussed above, and, as a at matter he failed to act 
within his authority. 

Bird-Johnson has also cited our decision B-170468, dated Septem- 
ber 8, 1970, for the proposition that a significant degree of finality 
must be attached to the administrative position in matters involving 
proprietary information. In view of that decision, it is argued that 
we should not object to any action by the Navy taken in accordance 
with its decision that the drawings are proprietary to Bird-Johnson. 
A careful reading of that decision, however, permits no basis for doubt 
that the administrative position to which we accorded finality was 
that on the purely factual question of whether Air Force had, or had 
not, used data which was proprietary to the protesting bidder in pre- 
paring its specifications. In the present case, however, there is no fac- 
tual dispute. Rather, the question is one of law, which this Office is 
required to resolve on the basis of applicable law and regulations. 

While we must therefore conclude that the Government’s use of the 
four drawings in question in a competitive procurement was proper, 
and that cancellation of that procurement in favor of a sole source 
procurement with Bird-Johnson would now be improper, it is our 
understanding that, in addition to those drawings published with the 
canceled invitation, the Navy was furnished some 200-odd drawings 
on which Bird-Johnson had not placed a restrictive legend, and which 
have not as yet been published by the Government. With respect to the 
future use of those unpublished drawings, which we are advised per- 
tain to the most critical and significant aspects of the KaMeWa 
System, we note that the attachment of a restrictive legend could 
properly be authorized by obtaining a deviation, pursuant to ASPR 
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9-202.3(a), to the 6-months’ time limit in ASPR 9-202.3(d)(1) for 
attaching a restrictive legend on such unmarked and unpublished data. 
We therefore suggest that consideration be given to the desirability of 
such action. 

The files submitted with the reports are returned. 


[ B-170303 J 


Pay—Saved—Temporary Promotions 


Upon the acceptance of a permanent appointment pursuant to 10 U.S.C. 5579 as 
an ensign in the Medical Service Corps, Regular Navy, and the termination of 
the temporarily held rank of lieutenant (jg) to which appointed subsequent to 
serving under a permanent appointment as a line ensign, the officer is not entitled 
to saved pay, for not having suffered a reduction in pay “because of his former 
permanent status”—also that of ensign—he is unable to meet the criteria in 10 
U.S.C. 5579(d) for eligibility to have the higher pay and allowances received 
under the temporary appointment as lieutenant (jg) saved to him. 


To Lieutenant (jg) C. W. Baker, Department of the Navy, Octo- 
ber 13, 1970: 

Further reference is made to your recent letter concerning the action 
taken by our Claims Division in settlement dated March 19, 1970, 
which disallowed your claim for the difference in pay and allowances 
between that of an ensign and that of a lieutenant (jg) for the period 
September 30, 1968, to August 1, 1969. 

It appears that on March 10, 1967, you accepted a permanent ap- 
pointment as ensign, line, United States Navy, to rank from that date; 
that on July 9, 1968, you were temporarily appointed to the grade of 
lieutenant (jg) with date of rank and effective date of July 1, 1968; 
and that on August 7, 1968, you were permanently appointed an en- 
sign in the Medical Service Corps, Regular Navy, to rank from Au- 
gust 1, 1968, which appointment you accepted on September 30, 1968. 
This latter appointment was made pursuant to 10 U.S.C. 5579. 

Your pay records, opened July 1, 1968, show that you were paid ac- 
tive duty pay and allowances as a lieutenant (jg) from July 1, 1968, 
to September 29, 1968, and pay and allowances as an ensign begin- 
ning September 30, 1968, and extending through June 30, 1969, as 
shown by the latest pay record on file before us. 

Your claim was disallowed by the Navy Finance Center, Cleveland, 
Ohio, and by our Claims Division, substantially for the reason that 
you did not suffer any reduction in pay and allowances because of your 
former permanent status as an ensign within the meaning of 10 U.S.C. 
5579(d). 

You say that “the fact that I had a permanent appointment con- 
veyed upon me permanent status.” You express the view that since 
you were receiving the pay and allowances of a lieutenant (jg) you 
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met the criteria in 10 U.S.C. 5579(d) for saved pay; namely, former 
permanent status and a reduction in pay from lieutenant (jg) to en- 
sign. You ask to be advised as to the meaning and intent of section 
5579(d), particularly the phrase “because of his former permanent 
status.” 

Under section 5579 of Title 10, U.S. Code, the Secretary of the Navy 
is authorized to prescribe regulations governing original appoint- 
ments of otherwise qualified persons in the Medical Service Corps of 
the Regular Navy in the grade of ensign, except as there indicated. 
Subsection (d) of section 5579 provides that “An officer appointed 
under this section from the Regular Navy may not suffer any reduc- 
tion in the pay and allowances to which he was entitled at the time of 
his appointment because of his former permanent status.” This pro- 
vision was derived from section 207 of the Army-Navy Medical Serv- 
ices Corps Act of 1947, 61 Stat. 734, 738, which provision contains 
slightly different language (from 10 U.S.C. 5579(d) ), in that it saved 
such an officer from any reduction in pay and allowances to which he 
was entitled “by virtue of his permanent status.” 

Language similar to the above section 207 of the 1947 act (10 U.S.C. 
5579(d)) was considered by this Office in decision of February 18, 
1955, B-121744, pertaining to section 404(j) of the Officer Personnel 
Act of 1947, 61 Stat. 872. The officer involved in that decision accepted 
a permanent appointment as ensign, United States Navy, on Septem- 
ber 10, 1954. On September 9, 1954, he held a permanent status of chief 
machinist’s mate (enlisted pay grade E-7). He actually had been serv- 
ing on active duty under a temporary appointment as a commissioned 
warrant officer at that time and had been receiving pay and allowances 
in warrant pay grade W-3, with over 14 years’ service. 

In the decision of February 18, 1955, it was pointed out that section 
404(j) of the 1947 act clearly provided that an officer appointed for 
limited duty in accordance with section 404(a) of the same act is 
saved only from any reduction in pay and allowances to which en- 
titled at the time of such appointment “by virtue of his permanent 
status.” We said that an officer so appointed for limited duty is not 
saved from any reduction in pay and allowances to which he was en- 
titled at the time of such appointment but only from a reduction in 
the pay and allowances to which he was then entitled by virtue of his 
permanent status in the Navy. 

Since, at the time of the officer’s permanent appointment as an 
ensign, he was in receipt of the greater pay and allowances of his 
temporary rank as a commissioned warrant officer, we said that he 
was not then entitled to pay and allowances by virtue of his perma- 
nent status in the Navy (enlisted pay grade E-7), either on a saved 
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pay basis under other provisions of law, or otherwise. We concluded 
that the officer was entitled only to the pay of his permanent grade 
as ensign. See, also, decision dated March 5, 1951, 30 Comp. Gen. 
363, concerning the effect of the same statutory provision. The reasons 
indicated in those decisions are equally applicable in determining the 
effect of the provision of law which is applicable in your case. 

At the time you were permanently appointed as ensign in the 
Medical Service Corps of the Navy, you were in receipt of the greater 
pay and allowances of your temporary rank of lieutenant (jg). 
Hence, you were not “entitled” at the time of that permanent appoint- 
ment to any pay and allowances because of your “former perma- 
nent status” in the Regular Navy within the meaning of 10 U.S.C. 
5579(d). It follows that you were not entitled under section 5579(d) 
to saved pay based on your temporary rank of lieutenant (jg) after 
September 29, 1968, which appointment apparently was terminated 
on that date, the date preceding the acceptance of your permanent 
appointment as an ensign in the Medical Service Corps. Accordingly, 
the disallowance of your claim is sustained. 


[ B-170388 J 


Bidders—Qualifications—Financial Responsibility—Evaluation 


Under a request for proposals that contained a “Submission of Financial Data” 
clause and was issued pursuant to the public exigency authority in 10 U.S.C. 
2304(a)(2), the contracting officer, in accepting the recommendation of a 
Contractor Evaluation Board based on inadequate financial data that the low 
offeror was financially nonresponsible, avoided the information-gathering duty 
prescribed by the Defense Contract Financing Regulation, part 2, appendix 
“E” of the Armed Services Procurement Regulation, notwithstanding the urgency 
of the procurement. Because of the doubtful findings and the wide disparity 
between the two offers received, further negotiations should have been con- 
ducted before awarding a contract to the high offeror who initially had not 
complied with the clause. Although the nearly completed contract will not be 
disturbed, future responsibility determinations should be adequately supported. 


Contracts—Disputes—Conflict Between Administrative Report and 
Contractor’s Allegations 


Where there is a dispute between a contracting officer and a proposed contractor 
relative to matters that are not part of the written record, in accordance with 
the policy of the United States General Accounting Office (GAO), the dispute 
must be resolved in favor of the contracting officer, as GAO is unable to resolve 
questions of credibility apart from the written record and must therefore 
defer to the administrative agency. 


To the Secretary of the Army, October 15, 1970: 

By letters dated August 6 and September 9, 1970, the Assistant 
General Counsel, Headquarters United States Army Material Com- 
mand, Washington, D.C., furnished our Office with administrative 
reports on the protest of Filtron Company, Inc., against the deter- 
mination of the Washington Procurement Division (WPD), United 
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States Army Electronics Command (USAECOM), that the firm was 
nonresponsible for financial reasons and could not be awarded a 
contract under request for proposals No. DAA BO9-—70—R-0068, A ward 
under the solicitation was made on June 26, 1970, to Ray Proof 
Corporation. 

The following facts are pertinent to our consideration of the pro- 
test. The request for proposals was issued on June 10, 1970, pursuant 
to the authority in 10 U.S.C. 2304(a)(2) to negotiate when the 
public exigency will not permit the delay incident to formal advertis- 
ing. A determination and finding citing on “03” UMMIPS priority 
designator supports the decision to negotiate ; we also note that award 
by June 30 was considered to be necessary because of funding 
considerations. 

Offers were requested for furnishing and installing electromagnet- 
ically shielded doors and frames for the Pentagon Telecommunica- 
tions Center on or before 120 days after date of the award document. 
The solicitation contained the following provision relative to the 
submission of financial data : 

SUBMISSION OF FINANOIAL DATA: If the bidder/offeror has not: pre- 
viously furnished this Division with a copy of a *certified Balance Sheet and 
Profit and Loss Statement, current within six months from the date of sub- 
mission of his bid/proposal, such financial data must be furnished with the 
bid/proposal, in order to establish proof of financial responsibility. Where 
data as indicated above have been furnished, the bidder/offeror will indicate 
by checking below that data previously furnished reflects current position of 
company. The failure of any bidder/offeror to furnish such evidence may be 
deemed by the Contracting Officer to be sufficient grounds to determine that 


bidder/offeror is not a responsible bidder/offeror, due to noncompliance with 
this provision. 


*BIDDER/OFFEROR CHECK ONE: 


(0 The bidder/offeror represents that the financial data previously furnished 
reflects the current financial condition of the company. 
) Certified Balance Sheet and Profit and Loss Statement is attached. 
Of the 12 sources solicited, only Filtron, with a proposed price 
of $42,950, and Ray Proof, with a proposed price of $75,905, responded 
by the June 19, 1970, opening date. The Government’s estimate for 
the work was $113,000. Filtron is a second-tier subsidiary of Liquid- 
onics Industries, Inc.; the intervening parent, H. O. Boehme Com- 
pany, Inc., is not connected administratively or operationally with 
Filtron. With respect to the submission of financial data, Filtron 
checked the block, above, indicating that it had previously furnished 
financial data which was current and also identified Liquidonics as 
its parent. Ray Proof, on the other hand, made no response to the 
clause and did not furnish current data complying with the clause. 
Upon investigation, it was determined that the only financial data 
on file at WPD for Filtron, was for its fiscal year ending June 30, 
1968. This data was considered obsolete by the contracting officer. 
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In accordance with its established procedures, WPD requested on 
June 23 that the Contractor Evaluation Board (CEB), United States 
Army Electronics Command, Philadelphia, evaluate Filtron’s finan- 
cial responsibility. No data was sent with the request since it was 
hoped that CEB would have more current financial information on 
file. In any event, the contracting officer states that WPD anticipated 
forwarding any additional information it received to CEB. 

On June 24, technical negotiations were conducted with both of- 
ferors and, in this regard, Filtron’s initial proposal was considered 
technically unacceptable. The contracting officer advises that be- 
cause of Filtron’s low price he planned to conduct price negotiations 
with the firm to insure that it was not “buying in.” Negotiations were 
never held in view of subsequent events. Both Filtron and Ray Proof 
were requested to submit current financial data and were advised 
that prompt responses would be required. Later, on June 24, each 
firm was advised by telegram than 12 noon of June 26 was the clos- 
ing date for the receipt of proposal revisions. 

On June 25, a contract specialist at WPD telephoned CEB to deter- 
mine the status of its review of Filtron’s financial responsibility. His 
signed memorandum of that conversation is as follows: 


1. On 25 June 1970 * * * [the contract specialist] and * * * [the quality 
assurance member] and * * * [the financial member] of the Contract Evaluation 
Board, Philadelphia discussed the written request sent to the CEB on 23 June 
1970. The discussion was conducted telephonically. The subject, of the discussion 
was the financial responsibility of the Filtron Company, a subsidiary of Liquid- 
onies Industries Inc. Prior to this discussion CEB had been furnished financial 
data on Liquidonics Industries and also Ray Proof Inc., the other offer in this 
procurement. 

2. During the discussion * * * [the financial member] of the CEB stated 
that the financial position of Liquidonics Industries was very bad. * * * [The 
financial member] requested that he be provided with financial data on the 
subsidiary, Filtron Company. * * * [The financial member] went on to say 
that he wanted this data for record only. * * * [The financial member] stated 
that the Filtron Company could not be approved as financially responsible with 
a parent firm (Liquidonics Industries) being in such bad financial condition. 
In short * * * [the financial member] said that he would not approve Filtron 
anyway but he would like to have their financial data for the record. 

8. At this point the discussion turned to the financial responsibility of Ray 
Proof Inc. * * * [The quality assurance member] stated that Ray Proof Inc. 
was financially responsible, however, he needed a written request to approve 
them in writing. * * * [The contract specialist] stated that he would send the 
written request that day. 


The following entries were indorsed on this memorandum by the 
contracting officer and Chief, WPD, respectively : 

On the basis of the findings of the CHB cited above, the undersigned contracting 
Officer will determine the Filtron Company to be a non-responsible offeror. Steps 


will now be take to perform the necessary preaward approvals in order to award 
the resulting contract to the only other offer received. 


* + « * © ’ * 
I concur with the action to be taken as stated above by Contracting Officer. 
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As a result of our request for information concerning the substance 
of the conversation, CEB members prepared a memorandum dated 
August 24, 1970, which states, in part, that : 

On 25 June 1970 * * * [the contract specialist], Washington Procurement 
Division, telephoned CEB at USAECOM/Phila. and talked with * * * [the 
quality assurance member) and * * * [the financial member], members of 
CEB, * * * [The contract specialist] asked if the Board had received a request 
for evaluation of financial responsibility of subject company. * * * [The finan- 
cial member] told * * * [the contract specialist] that the written evaluation 
request, for an evaluation in the financial area only, was received at CEB on 
24 June 1970 but that this request did not include a financial statement on 
Filtron. When * * * [the contract specialist] asked * * * {the financial mem- 
ber] whether or not he * * * could provide verbal approval, * * * [the financial 
member] replied that based upon available data in-house the case looked like 
a financial turn down but that a written evaluation could not be made until a 
later financial statement on Filtron was received. 

Both firms submitted timely responses by the June 26 closing date 
and award was made later that day to Ray Proof. Filtron’s revised 
proposal was hand-carried to the contract specialist by its regional 
manager on the morning of the 26th. Included in its submission was 
a two-page “Statement of Income and Deficit” for its fiscal year 
ending June 30, 1969. 

Notice of award to Ray Proof, in accordance with paragraph 3-508.3 
of the Armed Services Procurement Regulation (ASPR), was mailed 
to Filtron on June 29, but was not received until July 2, 1970. On 
June 30, Filtron’s regional manager called the contracting officer 
to determine the status of the procurement. He was advised of the 
award of the contract and that Filtron was determined to be non- 
responsible for financial reasons. This information was communicated 
to Filtron’s president, who also spoke with the contracting officer. 
Both representatives disputed the determination and the contracting 
officer was advised that Filtron intended to protest the matter. Such 
action was taken by telegram dated July 2. (This telegram was not 
received by the contracting officer until July 7.) 

On July 6, 1970, Filtron’s regional manager inquired whether WPD 
had received its protest. The substance of the ensuing conversation 
is a matter of dispute which, in accordance with our policy, we resolve 
in favor of the contracting officer’s version of the conversation. The 
contracting officer states that: 

* * * [The regional manager] notified me that a telegram had been trans- 
mitted to me by the Filtron home office requesting the award to Ray Proof 
be stopped. He also informed me additional financial data further supporting 
their financial position could be furnished. I advised * * * [the regional man- 
ager] any such additional financial data would be reviewed and any reconsidera- 
tions that could legally be made as to “suspending” the contract with Ray Proof 
would be made, if such reconsiderations were valid. However, at no time did I 
promise * * * [that] I would hold up the procurement with Ray Proof, as 
alleged * * *. In view of the new financial information * * * [the regional 
manager] said would be forthcoming, I told him that in my opinion, he did not 


have a basis for a protest until all “new” documents were submitted. If he 
received any encouragement that any review of additional financial data would 
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result in suspension of the Ray Proof award, it was not intended. In a later 
conversation on this same date * * * [the regional manager] indicated the 
Filtron home office was withdrawing their telegraphic protest pending any recon- 
siderations of additional financial data. 


In an affidavit submitted to our Office, the regional manager states 
that during the conversation the contracting officer requested that 
Filtron return the contracting officer’s letter of June 29; submit addi- 
tional unaudited financial data not more than 6 months old; and 
that Filtron should withdraw its protest. The regional manager further 
states that the contracting officer indicated that he would “hold up 
the contract” if this was done. 

In his supplemental administrative report of August 28, the con- 
tracting officer reaffirms his position and observes that: “I cannot 
conceive of any company official accepting any Contracting Officer’s 
telephonic statement that ‘Filtron should withdraw their telegraphic 
protest of award to Ray Proof.’ ” 

On July 7, Ray Proof was telephonically notified of the possibility 
of a protest and asked if it would incur any costs under the contract 
during the next 10 days. Ray Proof indicated that it was unlikely 
that it would incur costs during the period, but that it would notify 
the contracting officer if circumstances changed. . 

On the same day, both the telegram of protest and the telegram 
of July 6 were received by the contracting officer. On the morning 
of July 7, Filtron’s regional manager hand-carried to the contracting 
officer an unaudited balance sheet and statement of operations for 
the period ending December 31, 1969. The contracting officer states 
that at this time he told the regional manager that since this informa- 
tion was received after award, he could only accept the additional 
financial data and forward it to the appropriate agency for any 
consideration that might legally be made. (Copies of the financial 
information were mailed to CEB that day.) The contracting officer 
also determined that no stop order would be issued because of the 
asserted urgency of the project and the fact that no formal protest 
was pending. 

CEB’s formal recommendation of nonresponsibility dated July 8, 
1970, also took into consideration the data furnished on July 7. Its 
determination was formally adopted by the contracting officer on 
July 13, and by letter of July 14 Filtron was advised of the results. 

On July 15 the contracting officer received a letter dated July 9 
from Liquidonics Industries, Inc., Filtron’s parent, enclosing its finan- 
cial statement as of March 31, 1970. By letter of July 16, to Liquidonics, 
the contracting officer enclosed a copy of the July 14 letter and advised 
that the statement would be retained for WPD use and would also 
be distributed to appropriate agencies for use in any future procure- 
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ments. Gadsby & Hannah, counsel for Filtron, protested the matter 
to our Office on July 20, 1970. 

We have acknowledged that the determination of a prospective con- 
tractor’s responsibility is a matter reserved initially to the sound 
discretion of the contracting officer, and our Office will not disturb 
the administrative judgment unless it is shown—by clear and convinc- 
ing evidence—to be fraudulent, arbitrary, capricious, so grossly erro- 
neous as to imply bad faith, or not supported by substantial evidence. 
We are concerned here with the question whether the contracting 
officer failed to establish a substantial factual basis for his determina- 
tion. At the core of our inquiry are two evidentiary obstacles that 
a prospective contractor must overcome when its responsibility is in 
issue: first, it must “demonstrate affirmatively” its responsibility ; 
second, doubt as to productive capacity or financial strength which 
cannot be resolved “affirmatively” requires a determination of non- 
responsibility. See ASPR 1-903. We are asked to sustain the contract- 
ing officer’s decision in this case on either or both of these grounds. 

Both the Assistant General Counsel, AMC, in his letter of August 6, 
1970, and the contracting officer’s legal advisor, in a memorandum sub- 
mitted with the initial administrative report, emphasize that Filtron 
did not furnish current financial data prior to award, and that it had 
the burden of providing such data. The legal advisor specifically draws 
attention to the “Submission of Financial Data” clause and the caveat 
therein that the failure to furnish a certified balance sheet and profit 
and loss statement current within 6 months may be deemed sufficient 
grounds for a determination of nonresponsibility. Our decision, 39 
Comp. Gen. 895 (1960), is cited by the legal advisor with reference 
to Filtron’s obligation to affirmatively establish its responsibility and 
whether opportunity should have been afforded Filtron to correct 
informational deficiencies. 

The cited case involved a multimillion dollar advertised procure- 
ment for air transportation services. Included in the invitation was 
a requirement that bidders submit with their bids all information 
relevant to an evaluation of their current financial ability. Also, bid- 
ders were cautioned to have any data pertinent to their financial abil- 
ity, not already on file at the administrative agency, available at the 
time the bidder’s facility was visited by a capability survey team. 
Notice was given that “THE ADEQUACY OF BIDDER’S AR- 
RANGEMENTS TO ASSURE THAT IT WILL BE ABLE TO 
PERFORM ANY RESULTING CONTRACT WILL BE CON- 
SIDERED BY THE CONTRACTING OFFICER IN DETER- 
MINING THE RESPONSIBILITY OF THE BIDDER FOR 
PURPOSES OF AWARD.” 
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After a thorough preaward survey of the protestant’s facility, no 
award was recommended due to financial instability; thereafter, the 
matter was referred to the Small Business Administration which de- 
clined to issue a certificate of competency. Subsequent to filing its 
protest with our Office, the firm’s financial position was reevaluated by 
the Air Force, and the prior judgment affirmed. The reevaluation 
demonstrated that there would be insufficient working capital to 
satisfactorily insure performance of the contract. The protestant con- 
tended before our Office that it was incumbent on the administrative 
agency to advise it of the amount of additional working capital which 
would be required before the company could be considered financially 
capable and urged that it be afforded a further opportunity to cure 
the deficiencies. In this context, we made the following responses: 


It is our opinion that these provisions of the invitation provided adequate 
notice to all bidders that the burden of providing adequate financing to assure 
successful completion of the contract was placed upon the bidder, and that bid 
prices would be evaluated in conjunction with information on available finances 
for the purpose of determining that a bidder’s financial position would provide 
reasonable assurance that the bidder could complete the contract upon payment 
of the amount bid. Both the initial evaluation * * * and the reevaluation sub- 
sequent to such submission appear to have been directed to such determination. 


* * * * + * * 


* * * [W]hether any further opportunity should be afforded the low bidder 
at this time to correct financial deficiencies must, in the absence of clear and 
convincing evidence of error, be left to the sound discretion of the contracting 
agency. Under the circumstances in this case we are unable to say that the fail- 
ure or refusal by the Air Force to advise the company of the extent to which its 
finances are deficient or to permit the company additional time and opportunity 
to correct such deficiency would constitute an abuse of discretion. In the absence 
of such abuse, there would appear to be no sound basis upon which this Office 
could justify the imposition of further requirements in this area * * *. 


We do not believe that it can fairly be said that our comments concern- 
ing the effect of the invitation provision in 39 Comp. Gen. 895, supra, 
have any pertinency to the “Submission of Financial Data” clause 
involved here. The contrasts are striking. In its submission of Au- 
gust 20, 1970, counsel for Filtron has, we believe, placed in proper 
perspective the net effect of administrative reliance on this provision : 


Filtron employs a fiscal year ending June 30. Like other firms its size, it does 
not have its quarterly or six-months’ statements audited by independent certi- 
fied public accountants. At the time offers were due (19 June 1970), its current 
fiscal year was not yet complete. Its most recent certified financial statement 
was dated 30 June 1969, Ray Proof was more fortunate: its fiscal year ends 
31 March and current audited financial data could be supplied. 

As * * * [WPD] must see it, neither Filtron or Ray Proof can be technically 
responsible but for six months in the year, assuming that Ray Proof also pre- 
pares but one audited statement at the end of its fiscal year. * * * [WPD] will 
enjoy the benefits of competitive bidding on electromagnetically shielded enclo- 
sures only during the months of July, August and September. For two additional 
quarters there exists the possibility of sole source procurement. In the first 
quarter of the year, all requests for offers or bids must of necessity fall upon 
financially non-responsible ears. Unhappily for Filtron, offers were due in the 
second quarter, one of its black-out periods- 
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It might also be asked why Filtron did not object to the clause, or 
indicate its inability to comply and offer alternative data. The follow- 
ing answer from Filtron’s counsel in its letter to us of August 20 seems 
to represent an adequate justification for its action: 


* * * Filtron is now successfully performing a $444,000 contract with * * * 
[WPD] for the construction of shielded enclosures in the Pentagon (DAABO09-— 
69-C-0015). That large and important contract was awarded to Filtron on 
& August 1968, even though that solicitation also required certified financial 
data current within six months of the proposal date (19 July 1968) and Filtron 
had on file with * * * [WPD] only its certified fiscal 1967 financial statement, 
which was 12% months out of date. * * * [WPD] behavior, therefore, is strangely 
inconsistent. One should note that the fiscal 1967 “stale” financial data showed 
a net loss of $166,094, while more current data for fiscal 1968 would have shown 
net income of $156,875. If certified data within six months were really important 
to * * * [WPD], one would think * * * [WPD] would insist upon it for large 
contracts rather than small contracts and when “stale” data on hand at * * * 
[WPD] showed a loss rather than a profit. 


Filtron’s lack of concern with the clause is plausible, and prior to 
June 26 there is no indication in the record that its attention was 
directed by WPD to anything other than the clause. A determination 
of a prospective contractor’s financial nonresponsibility based solely 
on this clause is inconsistent with the Defense Contract Financing 
Regulations, part 2, appendix “E,” which ASPR 1-903.1(i) clearly 
indicates are controlling when questions of “adequate financial re- 
sources” are in issue. In response to our informal inquiry, the contract- 


ing officer advises that use of the clause was required by USAECOM 


procurement instructions, but that the clause has been eliminated 


by a new mandatory procedure for the preparation of solicitations, 
effective July 1, 1970. Unfortunately, the elimination of the clause 
came too late for Filtron, but it did have a measureable impact on 


WPD’s willingness to investigate Filtron’s responsibility. 
There is, however, a dispute as to what information was given to 


Filtron’s regional manager on June 26 by WPD’s contract specialist 
relative to the adequacy of the financial data submitted. The con- 
tracting officer states that: 


* * * They were advised at this time that the 30 June 69 statement was still 
not adequate for a determination of financial responsibility and were requested 
to submit a more up-to-date statement, if such were available. At this time Filtron 
was told that any new data submitted may or may not have a bearing in the 
consideration of an award to their firm, since, they had up to this point, been 
given every opportunity to present their most current financial data. They were 
aware of the extremely short time in which an award was to be made. They had 
been made cognizant of this fact during negotiations held on 24 June. 


The contracting officer’s understanding of what information was 


communicated to Filtron by the contract specialist is contested in the 
regional manager’s affidavit of August 20. Specifically, he avers that 
“At no time was I informed that the most recent certified annual re- 
port of Filtron would not adequately fulfill the requirement that data 


showing the current financial status of the company be submitted.” 
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Resolution of this dispute is not material to the issue raised and, 
as we have indicated, we are not able to resolve questions of credibil- 
ity apart from the written record, and we must defer to the adminis- 
trative agency. We must observe, however, following the rationale 
suggested by the contracting officer with respect to the dispute con- 
cerning withdrawal of Filtron’s initial protest, that if the contract 
specialist relayed the information suggested, the absence of an im- 
mediate protest by Filtron to the contracting officer is wholly: incon- 
sistent with its subsequent actions. 

Admittedly, 39 Comp. Gen. 895, swpra, and other decisions rec- 
ognize, as do the regulations, that a bidder has the duty to provide 
information ; however, the decision quite plainly suggests that a pro- 
spective contractor must be afforded a reasonable opportunity to pro- 
vide such information. Moreover, to assert on the basis of the cited 
case that a contracting officer has no duty to indicate what informa- 
tion is necessary, one must ignore completely the thoroughness of the 
administrative agency’s investigation. Indeed, we believe that it is 
clear from ASPR that the administrative agency, that is, the contract- 
ing officer, has a correlative information-gathering duty that cannot 
be avoided, and that this duty has a direct relationship to the existence 
of reasonable doubts as to financial capacity. See ASPR 1-902 and 
1-905. 

Incident to this information-gathering duty, it seems clear that in 


the area of financial ability the type of information necessary and the 


scope of the contracting officer’s duty will vary with the circumstances 
of each case. The Defense Contract Financing Regulation, part 2, ap- 
pendix “E,” of ASPR is quite specific in this connection. See ASPR 


appendix E-213 and E-214. 
A reading of appendix “E” leads us to the conclusion that the finan- 


cial strength of a prospective contractor bears a direct correlation to 
the amount of financial information and degree of analysis necessary 
in a particular case and that if upon initial examination the prospec- 
tive contractor’s financial ability is doubtful, there is a greater need 


for information and analysis. 


Nevertheless, it must be conceded that the urgency of a particular 
procurement and the need to reach a prompt decision must also be 
considered. We recognize that in light of an asserted urgency, the 
prospective contractor may be required to sustain a greater informa- 


tional burden, with a corresponding diminution of the contracting of- 
ficer’s duty. See, e.g., B-159960, December 8, 1966. From our review 


of this record, we are not persuaded, however, that the contracting 
officer attempted to comply with the applicable regulations. 
The contracting officer has emphasized that under USAECOM 


Standard Procurement Operating Procedures he was required to se- 
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cure CEB’s recommendation, and that his “determination of nonre- 
sponsibility was made principally on the basis of the report from the 
USAECOM Contractor Evaluation Board * * *; however, all in- 
formation available to me at the time of award was utilized in reach- 
ing that determination.” Conceding that the contracting officer was 
required to refer the matter to CEB, we cannot agree that such re- 
ferral dispensed with the necessity for further action on his part. We 
agree, as the contracting officer’s legal advisor points out, that a con- 
tracting officer may obtain information and advice from experts in 
areas where he may have little or no specialized knowledge; however, 
he may not avoid his responsibility in the decision-making process. 
In our opinion, his participation is even more essential in cases of 
asserted urgency. The USAECOM Standard Operating Procedures 
emphasize this view. 

No administrative attempt was made to relate Filtron’s financial 
position to the circumstances of the procurement and to afford it an 
opportunity to resolve the asserted “doubts” about its financial ability 
to perform. This, in our view, was erroneous and prejudicial to Fil- 
tron’s posture as both a contractor and as a prospective contractor. 

Commenting on the contract specialist’s memorandum of the con- 
versation with CEB on June 25, the contracting officer states in his 
supplemental report that : 

* * * While the memorandum for record of 25 June 1970, signed by * * * 
[the contract specialist] and accepted by the Contracting Officer, does not fully 
address every word that was passed during the telephone conversation referred to 
* * * the overall financial position of Filtron was carefully considered and that 
consideration, in conjunction with the financial position of its parent organiza- 
tion, Liquidonics, was condensed into the information contained in the signed 
memorandum for record. If time had been allowed for a complete Defense 
Contract Administration Services Region preaward survey and analysis of Fil- 
tron’s and Liquidonics’ financial position, then the adoption of the telephone 
turn down by the Contractor Evaluation Board would not have been a part of 
this procurement. * * * 

Again, we do not believe that the asserted urgency of the procure- 
ment eliminated the need for setting forth all the bases for the non- 
responsibility determination. See ASPR 1-904.1. With respect to the 
overall financial condition of Filtron, and the resultant “doubt,” the 
CEB members’ August 24 memorandum indicates that based on com- 
mercial credit reports Filtron’s payment record with vendors was con- 
sidered to be unsatisfactory and, further, that its financial condition 
was being aggravated by its intervening parent, H. O. Boehme, Inc., 
and by Liquidonics Industries, Inc. The ultimate conclusion drawn 
from CEB’s examination is perhaps best stated in its internal work- 


ing papers: 
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FINDING 


COMPANY’S ABILITY TO OBTAIN MATERIALS IN A TIMELY MANNER 
IS DOUBTFUL. 


In our view, this “Finding” cannot be sustained on the record be- 
fore our Office. We recognize that the contracting officer did not have 
access to much of this information ; nevertheless, he had a duty to at- 
tempt to resolve this doubt, and we can think of no more appropriate 
way than by conducting negotiations with both offerors. In this re- 
gard, the legal advisor’s reliance on 37 Comp. Gen. 703 (1958) for the 
proposition that such action was unnecessary is without merit. Em- 
phasizing the disparity between Filtron’s low offer of $42,950 and Ray 
Proof’s offer of $75,905, the following excerpt from that decision is 
advanced : 

* * * In view of the wide disparity of bid prices between those submitted by 

your firm and those of the other bidders, the matter of the financial responsibility 
of your firm was particularly important. * * * 37 Comp. Gen. 703, at 704. 
We agree. The case does not, however, suggest that after discovering 
the disparity, there is no need to explore its significance. We also note 
that in that case the prospective contractor was determined to be non- 
responsible only after he “refused or failed to furnish information” 
necessary for a Small Business Administration certificate of compe- 
tency determination. 

Therefore, on the record now before us, we conclude that the con- 
tracting officer’s determination of nonresponsibility was not supported 
by sufficient evidence and a finding that Filtron was, in fact, a respon- 
sible prospective contractor for this procurement would have been 
proper. We believe that the records of your Department should be 
appropriately noted in this regard. 

Since we are informally advised that Ray Proof will complete per- 
formance under the contract within the next 3 weeks, remedial action 
is thus precluded in this case. However, we recommend that appropri- 
ate steps be taken to assure that future responsibility determinations 
be adequately supported by a factually complete record. 


[ B-170593 J 


Transportation—Dependents—Military Personnel—Missing, In- 
terned, Etc., Members 


The dependents of a member of the uniformed services in a missing status as 
defined in 37 U.S.C. 551(2), who have been furnished transportation for them- 
selves and their household and personal effects incident to the member’s entry 
into a missing status, may not again be furnished transportation while the 
member’s status remains unchanged, 37 U.S.C. 554 requiring a change of status 
for entitlement to transportation ; and a change from one classification to another 
within the “missing status” category, defined as missing; missing in action; 
interned in a foreign country; captured, beleaguered, or besieged by a hostile 
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force; or detained in a foreign country against a member’s will, does not con- 
stitute a change within the meaning of section 554, and therefore regulations 
may not be promulgated to authorize additional transportation incident to a 
missing status. 

Transportation—Dependents—Military Personnel—More Than 
One Movement 


When the status of a member of the uniformed services is changed from one 
to the other of the three categories specified in 37 U.S.C. 554—4dead, injured, or 
absent for a period of more than 29 days in a missing status—the transportation 
of dependents and of household and personal effects may be furnished incident 
to each change in the status of the member in accordance with 35 Comp. Gen. 


399 (1956). 
To the Secretary of the Army, October 15, 1970: 

Further reference is made to letter of July 30, 1970, from the Office 
of the Assistant Secretary of the Army (Deputy for Reserve Affairs) 
requesting a decision whether under law and current regulations de- 
pendents of a member in a missing status as defined in 37 U.S.C. 
551(2), having once been furnished transportation for themselves and 
their household and persona] effects incident to the member’s entry 
into a missing status, may again be furnished with transportation 
while the member’s status remains unchanged. The request has been 
assigned PDTATAC Control No. 70-41, by the Per Diem, Travel and 
Transportation Allowance Committee. 

It is stated in the letter of July 30, 1970, that, in several instances, 
such transportation has been furnished on the premise that unforeseen 
circumstances, arising after arrival of the dependents at the original 
point selected at the time the member first entered a missing status, 
justified further movement to another place under 37 U.S.C. 554(b) 
and (d). It is stated in the letter that nothing contained in 37 U.S.C. 
551 through 558 would appear to restrict the authority of the Secretary 
concerned in that respect. Also, it is stated that while paragraphs 
M7152-2 and M8352-3, Joint Travel Regulations, limit transportation 
in those cases to only one movement in connection with each official 
status report, there is nothing in the regulations to restrict the reissu- 
ance of such reports on a periodical or other basis even though there 
was no change in the status of the member concerned. 

If the answer to the basic question is in the negative, decision is re- 
quested as to whether the regulations may be amended to provide for 
the additional transportation. Also our views are requested as to the 
propriety of relocating dependents and household and personal effects 
in cases where “a member reported dead * * * was thereafter found to 
be in a missing status, or vice versa, or a member reported in one miss- 
ing status was thereafter found to be, or changed to, another missing 
status,” if authorized or approved by the Secretary concerned, or his 
designee, and there is a reasonable relationship between the circum- 
stances of the dependent and the requested destination. 
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Section 554 of Title 37, United States Code, provides in material 
part as follows: 

(b) Transportation (including packing, crating, drayage, temporary storage, 
and unpacking of household and personal effects) may be provided for the 
dependents and household and personal effects of a member of a uniformed serv- 
ice on active duty (without regard to pay grade) who is officially reported 
as dead, injured, or absent for a period of more than 29 days in a missing 
status— 

(1) to the member’s official residence of record; 

(2) to the residence of his dependent, next of kin, or other person en- 
titled to custody of the effects, under regulations prescribed by the Secretary 
concerned ; or 

(3) on request of the member (if injured), or his dependent, next of 
kin, or other person described in clause (2), to another location determined 
in advance or later approved by the Secretary concerned, or his designee. 

When he considers it necessary, the Secretary concerned may, with respect to the 
household and personal effects of a member who is officially reported as absent 
for a period of more than 29 days in a missing status, authorize the nontempo- 
rary storage of those effects for a period of one year, or longer when justified. 

(ec) When a member described in subsection (b) of this section is in an in- 
jured status, transportation of dependents and household and personal effects 
authorized by this section may be provided only when prolonged hospitaliza- 
tion or treatment is anticipated. 

(d) Transportation requested by a dependent may be authorized under this 
section only if there is a reasonable relationship between the circumstances of 
the dependent and the requested destination. 

Subsection (b) specifies three statuses for which transportation may 
be furnished, “dead, injured, or absent for a period of more than 29 
days in a missing status.” Accordingly, in reply to the request for 
our views as to the propriety of furnishing transportation when a 
member’s status is changed from one to the other of those three sta- 
tuses, you are advised that legally transportation may be furnished 
incident to each such change. 35 Comp. Gen. 399 (1956). 

As to the basic questions, section 551(2) of Title 37 defines “missing 
status” as the status of a member of a uniformed service who is ofti- 
cially carried or determined to be absent in a status of (A) missing; 
(B) missing in action; (C) interned in a foreign country; (D) cap- 
tured, beleaguered, or besieged by a hostile force; or (E) detained in 
a foreign country against his will. By definition, therefore, each of 
categories (A) through (E) is included in the term “missing status” 
for the purposes of 37 U.S.C. 554 and thus a change from one of these 
categories to another effects no change in that status. 

The present regulations governing the transportation rights here 
concerned are contained in chapters 7 (dependents), 8 (household 
goods), and 11 (privately owned motor vehicles), of the Joint Travel 
Regulations. The pertinent provisions of these regulations authorize 
the transportation of dependents, household goods, and privately 
owned motor vehicles of a member on active duty (without regard to 
pay grade) who is officially reported as dead, injured, absent for a 
period of 30 days or more in a status of missing, missing in action, 


interned in a foreign country, captured by a hostile force, beleaguered 


449-705 O- 72 - 21 





294 DECISIONS OF THE COMPTROLLER GENERAL [50 


by a hostile force, besieged by a hostile force, or detained in a foreign 
country against his will. 

These regulations appear to have been issued to implement the con- 
clusion reached in 35 Comp. Gen. 399, which considered the provisions 
of section 12 of the Missing Persons Act, as then amended, 50 U.S.C. 
App. 1012. Under those provisions, each of the stated dead, injured, 
or absent categories was considered to be a different status for the 
purposes of the transportation concerned. 

While the provisions of section 554 of Title 37, United States Code, 
were derived from section 12 of the Missing Persons Act, as amended, 
the present provisions relating to the absent classes are materially 
different. No longer does each of these classes constitute a separate 
status; each is now included in the status of “absent for a period of 
more than 29 days in a missing status.” 

Accordingly, it must be concluded that under the present provi- 
sions in 87 U.S.C. 551 and 554, transportation of dependents, house- 
hold effects, and privately owned motor vehicles of members of the 
uniformed services is authorized only when the member is officially 
reported either as dead, injured (with prolonged treatment antici- 
pated), or absent for a period of more than 29 days in a missing status. 
A change from one classification to another within the single “missing 
status” category defined in 37 U.S.C. 551(2) (for example, a change 
from missing in action to interned in a foreign country) would pro- 
vide no legal basis for such transportation. Clearly, the issuance of a 
report which does no more than continue a member in a “missing 
status” would not fulfill the legal requirement that a change in a 
member’s status must occur before such transportation may be 
authorized. 

It is our view, therefore, that there is no legal authority for the 
promulgation of regulations providing for more than one movement 
of the dependents, household effects, and motor vehicle of a member 
who is absent in a “missing status” so long as that status remains 
unchanged. 

We will not question cases where additional movements have been 
authorized in these cases in the past. However, the applicable provi- 
sions of the Joint Travel Regulations should be revised to clearly con- 
form to the limits of the statutory authority provided by 37 U.S.C. 
551 and 554. 
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[ B-170595 J 


Contracts—Subcontracts—Bid Shopping—Listing of Subcon- 
tractors 


The omission of the addresses of subcontractors listed by a prime contractor in 
a bid submission is a minor informality that may be waived under section 1—2.406 
of the Federal Procurement Regulations when the contracting agency can in- 
dependently determine the omitted addresses from readily available informa- 
tion—contractor register, telephone directories, agency records—as well as from 
personal knowledge. Since the incompleteness of the bid did not result in an 
ambiguity that requires clarification by the bidder, no possibility of bid shop- 
ping exists, nor is the bid nonresponsive on the basis the bidder was given “two 
bites at the apple.” The extent to which a contracting agency will extend its 
search for similarly named firms is a discretionary matter; and if the discre- 
tion a abused, a protest could be filed with the United States General Account- 
ing Office. 


To Pepper, Hamilton & Scheetz, October 16, 1970: 

Reference is made to your letters of August 12 and September 24, 
28, and 30, 1970, on behalf of Zinger Construction Company, Inc., 
protesting against the award of a contract to Gramercy Contractors, 
Inc., by the General Services Administration (GSA), Public Build- 
ings Service, for Project No. 98493. 

The referenced project was for modifications to the Postal Con- 
centration Center at Long Island City, New York. The three bids 
received by the bid opening date of August 11, 1970, were as follows: 


Gramercy Contractors, Inc____-_-_-----_----- $1, 037, 882 
Zinger Construction Co., Inc__._----_-------- 1, 143, 795 
Braverman Construction Co., Inc___._-----_-- 1, 182, 000 


Bidders were required by clause 9 of the “Special Conditions” of 
the invitation for bids (IFB) to list certain subcontractors. In this 
connection, paragraphs 9.1, 9.4, and 9.12 provide: 


9.1 For each category on the List of Subcontractors which is included as part 
of the bid form, the bidder shall submit the name and address of the individual 
or firm with, whom he proposes to subcontract for performance of such category, 
Provided that the bidder may enter his own name for any category which he 
will perform with personnel carried on his own payroll (other than operators of 
leased equipment) to indicate that the category will not be performed by sub- 
contract. 


+ * * * * * « 


9.4 Except as otherwise provided herein, the successful bidder agrees that he 
will not have any of the listed categories involved in the performance of this 
contract performed by any individual or firm other than those named for the 
performance of such categories. 


* . + a7 ~ + . 
9.12 If the bidder fails to comply with the requirements of subparagraphs 9.1 
or 9.2 of this clause, the bid will be rejected as nonresponsive to the invitation. 
The “Supplement to Bid Form,” as submitted by Gramercy, pro- 
vided as follows: 


Listed below are the names and business address as required by the “Listing 
of Subcontractors” paragraph of the Special Conditions; 
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Category Names and busi- Portion of category 
ness address (as applicable) 
DEMOLITION J & J Salvage 


STRUCTURAL STEEL Spigner 


ROOFING, INSULATION & | Schwartz Rfn’g 
SHEET METAL 


DOORS North American 


DECKING & SIDING Beers Steel 





CONCRETE Gramercy Cont. Inc. 
BITUMINOUS PAVEMENT | Pope 


ELECTRICAL Wickham 


Nore.—The listing of an individual or firm (whether a subconcontractor or the 
bidder) who does not meet the requirements of the Specialist or Competency of 
Bidders Clauses in the specifications, wherever applicable, may be grounds for 
rejection of the bid. 

Immediately after bid opening, Zinger Construction Company 
informed GSA that Gramercy’s bid did not include addresses for the 
firms listed in the “Supplement to Bid Form.” Gramercy, on the after- 
noon of August 11, 1970, shortly after bid opening, submitted a sepa- 
rate “Supplement to Bid Form” containing complete names and ad- 
dresses for the subcontractors it had originally submitted. 

The basis of your protest is that Gramercy’s bid is nonresponsive 
because of the firm’s failure in its original “Supplement to Bid Form” 
to list the addresses for the listed names or to indicate whether the 
listed names were individuals or firms. You argue the listing of sub- 
contractors by a bidder must bear sufficient clarification on the face of 
the bid so as to positively identify the proposed subcontractors, and 
that the procuring activity is not allowed to consult a new subcontrac- 
tor listing submitted after bid opening to determine responsiveness. 
You have, as to each name on Gramercy’s original list, alleged such 
vagueness or ambiguity as to preclude its positive identification with- 
out the procuring activity having to resort to extraneous sources. 

You also contend that if Gramercy’s bid is accepted, the firm would 
be given “two bites at the apple,” and you have stated the following: 


No legal authority should be required to point out the obvious opportunities for 
fraud or favoritism if, after all of the bids are opened, a bidder is given the 
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opportunity to amplify or clarify its bid. If Gramercy is allowed to supplement 
its listing of subcontractors in an attempt to show that there was no ambiguity 
and this becomes the policy of the G.S.A., in the future could not a bidder, seeing 
that his bid was far below that of the second bidder and thinking that he made 
an error or “ left too much money on the table,” supplement his listing of subcon- 
tractors to make it appear that there was an ambiguity or that the subcontractor 
listed was not the well-known subcontractor which everyone expected but rather 
a subcontractor who had a history of defaults on Government projects or a 
subcontractor who was a known security risk, thereby causing the Contracting 
Officer to reject the bid. In other words, after seeing the amount that all other 
bidders bid, the apparent lowest bidder would then have another bite of the 
apple to amplify his listing of subcontractors by a supplementary letter in a 
manner which would either make his bid responsive or nonresponsive, depending 
on the particular result desired. 

You argue that with a name like “Pope,” listed by Gramercy for 
“Bituminous Pavement,” if Gramercy had not wanted this contract 
after bid opening it could have claimed Pope was an organization with 
a completely different name from Pope Construction Corporation, 
which had as its President or Operating Officer a man named Pope, or 
Gramercy could have in the alternative formed a new corporation, 
with no prior contracting experience, named it “Pope Industries, Inc.,” 
knowing all the time the contracting officer would find the firm non- 
responsible and reject Gramercy’s bid as a result thereof. 

It is the position of GSA that the purpose of the subcontractor list- 
ing requirement is to prevent, after bid opening, the apparent low bid- 
der from bid shopping to secure subcontracts at cut-rate prices for per- 
formance of the principal categories of work, and that the furnishing 
of addresses of those listed ordinarily serves only to facilitate the 
administrative determination of the apparent low bidder’s responsi- 
bility, insofar as that must be determined in terms of subcontracted 
work under the provisions of Federal Procurement Regulations 
(FPR) 1-1.310-5 and 1-1.310-11. The agency contends that in only 
one factual situation would the addresses constitute a critical and nec- 
essary part of the listing. That would occur where two or more firms 
operated under such substantially similar names that, without the 
address specifically identifying one of them, the bidder might be free 
to bid shop among the firms operating under such similar names. 

In the present procurement, however, it isGSA/’s position that it was 
able to refer to the Contractors Register, phone directories, city direc- 
tories, agency records, and personal knowledge of procuring officials, 
and thus identify beyond any reasonable doubt the full names and 
addresses of the listed subcontractors. GSA therefore contends that 
Gramercy, without having included the addresses, has nevertheless 
sufficiently identified its proposed subcontractors so as to enable the 
contracting officer to enforce the requirement that Gramercy sub- 
contract only with those named in its bid. GSA argues that since it can 
enforce paragraph 9.4 of the invitation, quoted above, and can there- 
fore prevent bid shopping by Gramercy, the omission is a minor infor- 
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mality which can be waived under the following provision of FPR 
1-2.405: 

A minor informality or irregularity is one which is merely a matter of form 
and not of substance or pertains to some immaterial or inconsequential defect or 
variation of a bid from the exact requirement of the invitation for bids, the cor- 
rection or waiver of which would not be prejudicial to other bidders. The defect 
or variation in the bid is immaterial and inconsequential when its significance as 
to price, quantity, quality or delivery is trivial or negligible when contrasted with 
the total cost or scope of the supplies or services being procured. The contracting 
officer shall either give the bidder an opportunity to cure any deficiency resulting 


from a minor informality or irregularity in a bid or waive such deficiency, which- 
ever is to the advantage of the Government * * * 


We would agree with your contention that if Gramercy was given 
“two bites at the apple” its bid should have been found nonresponsive, 
but we do not believe the record supports such a conclusion. The pro- 
curing activity in our opinion took every reasonable precaution to 
assure itself that no other firms under the names as initially submitted 
by Gramercy existed for the purposes of performance of this contract 
for the respective subcontracting categories involved. The procuring 
activity for this purpose considered the 1970 Contractor Register, tele- 
phone directories, agency records, and personal knowledge of the sub- 
contracting firms listed. : 

In our opinion, where a contractor has entered incomplete names 
and/or addresses for subcontractors, the procuring activities’ first 
responsibility is to insure that such incompleteness does not create any 
ambiguity as to the subcontractors who will perform the work in the 
listed categories. If such incompleteness results in an ambiguity which 
requires clarification by the bidder, the bid must be found nonrespon- 
sive. If, however, the agency is able to determine there is no other simi- 
larly named readily available firms in the particular subcontractor 
category under consideration, no ambiguity exists and there is no rea- 
son for the bid to be rejected. Since under these circumstances the 
agency will award to the bidder based on its own independent deter- 
mination as to whom the bidder proposes to subcontract with, no pos- 
sibility of bid shopping exists. 

As previously indicated, shortly after bid opening Gramercy sup- 
plied a list of subcontractors with the full names and addresses of the 
firms on the original list. There is, however, no indication GSA needed 
this list to resolve any ambiguities in Gramercy’s bid. In this respect, 
you have mentioned the agency could not identify “J & J Salvage” 
listed for “Demolition” without examining Gramercy’s supplemental 
subcontracting list. Although the administrative report does indicate 
the contracting officer examined the supplemental list, it appears he 


would have independently located “J & J Salvage” in the 1971 Man- 
hattan Directory if he, had not received the supplemental list from 
the bidder in the meantime. The methods used by the agency to deter- 
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mine if similar names existed for the names listed for the respective 
subcontractor categories would have in due course been applied to the 
“J & J Salvage” listing. 

You also contend that Gramercy was allowed to amend its bid by 
changing “J & J Salvage” to “Jimo Wrecking.” This occurred, in your 
opinion, when the procuring activity determined “J & J Salvage” to be 
“J & J Salvage, c/o JIMO Wrecking, 6919 8th Avenue, Brooklyn, 
New York,” which was the address listed in the supplemental sub- 
contracting list submitted by Gramercy. The record indicates in this 
respect that after examining the 1971 Manhattan Directory which 
listed a “J & J Salvage” at 444 Riverdale Avenue, Brooklyn, New 
York, and finding that this address only had a telephone answering 
service where messages could be left for the firm at the 8th Avenue 
address, the procuring activity determined there was only one “J & J 
Salvage.” In our opinion, whether the firm is considered to be “J & J 
Salvage” or “J & J Salvage, c/o Jimo Wrecking” at the 8th Avenue 
address, the same result attains. 

You have further contended that “Wickham,” as listed by Gramercy 
under the “Electrical” subcontractor heading, cannot be located in 
either the August 20, 1970, edition of the Bronx telephone directory 
nor the 1970 Contractors Register. We do not feel it is material that 
Wickham Contracting Company be listed in either of these sources 
since the procuring activity was already familiar with Wickham Con- 
tracting Company from previous contracts the firm had performed 
with GSA. The procuring activity could not locate, and you have pre- 
sented no evidence that there might be, another Wickham in the elec- 
trical contracting business. 

You have also suggested that the contracting officer would not have 
been able to locate “Beers Steel” listed by Gramercy for “Decking & 
Siding” unless he was specifically directed to look at the curtain wall 
section of the 1970 Contractors Register, since Beers Steel Building 
Corporation is not listed in the directory under the category of roof 
decking. We find no evidence of anyone directing the contracting offi- 
cer to look under this section and it should be noted that the Index 
to the 1970 Contractors Register lists Beers Steel Building Corpora- 
tion and advises one to examine the “Steel Building-Pre-Engineers” 
and “Curtain Walls” portions of the directory for the listings of this 
firm. 

You have mentioned that. under “Spigner,” listed by Gramercy un- 
der “Structural Steel,” both A. Spigner Iron Works and Spigner & 
Sons, Structural Steel Co., Inc., are listed at the address of 349 Met- 
ropolitan Avenue, Brooklyn, New York. The agency report indicates 


that, although this firm has been known as Spigner & Sons Iron Works, 
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as well as other names in the past, in reality the only firm doing this 
type of business at the listed address is Spigner & Sons Structural 
Steel Co., Inc. We note in this respect that Zinger Construction Com- 


pany listed North American Iron and Steel Company, Lindenhurst, 
New York, under the subcontractor category “Doors” and you have 
now informed us that North American Door Co., Inc., Lindenhurst, 


New York, is really the name of this firm since it has purchased North 


American Iron and Steel Company. Since you have submitted this 
information to show Zinger’s bid was responsive, although Zinger 
listed in its bid a predecessor firm, we feel the same argument applies 
to the “Spigner” listed in Gramercy’s bid. In either case there is only 
one company and the procuring activity is able to sufficiently identify 
the firm to which the contractor proposes to subcontract from the bid 
as submitted. 

It is, as you indicate, always a possibility that some firm with a 
similar name for one of the subcontracting categories might be located 
outside the geographic area considered by the contracting officer. Never- 
theless, in our opinion, some discretion must be left with the contract- 
ing agency involved to determine how far it will extend its search for 
a similarly named firm, since it is the agency most familiar with the 
distance of subcontracting firms from the project which contractors 
would normally consider subcontracting with for the type and dollar 
amount of the project involved. If a contractor feels the contracting 
officer is abusing his discretion in this respect, he could always protest 
such abuse to this Office. 

Since we feel the defects in Gramercy’s listing of subcontractors 
did not prevent positive identification of the proposed subcontractore 
by the procuring activity, we do not believe rejection of Gramercy’s 
bid is required. We have held that minor deficiencies in regard to sub- 
contractor listing requirements may be waived in appropriate circum- 
stances (see B-169974, August 27, 1970; B-157279, August 17, 1965) ; 
and we feel that under the circumstances presented by this case, waiver 
of the defects as minor informalities should be permitted under sec- 
tion 1-2.405 of the Federal Procurement Regulations. 

For the above reasons, your protest must be denied. 


[ B-170757 ] 


Officers and Employees—Severance Pay—Eligibility—Employee 
on Military Duty 

The fact that a civilian Air Force technician was on required active military 
duty in the Air Force Reserve when his installation was transferred does not 
disqualify him for severence pay, as the employee has restoration rights to his 
civilian position at the place where his office has been relocated, or he may de- 
cline a transfer and become eligible for severance pay on the basis of being in- 
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voluntarily separated from the civil service. The employee declining a transfer 
should be given a paper restoration to establish his pay scale and his involuntary 
separation made of record, the date of restoration to be the date the employee 
applied for restoration, and the involuntary separation date, the date he informed 
the agency he would not accept reassignment. 


To the Chairman, United States Civil Service Commission, Octo- 

ber 16, 1970: 
We refer to your letter of September 1, 1970, with enclosures, con- 
cerning the entitlement to severance pay of an individual who was on 
active military duty when the event occurred which would have en- 
titled him to severance pay had he been in a civilian status at the time. 
The individual was an Air Reserve Technician, required to be a 
member of the Air Force Reserve in order to hold his civilian position 
at Stewart Air Force Base in New York. The military airlift group 


to which he was assigned was called to active duty. While he was on 
active duty, Stewart Air Force Base was closed and the group trans- 
ferred to Hamilton Air Force Base in California. He has since been 
honorably separated from active military service, and has been told 
by his former personnel office that he is not entitled to severance pay 
because he was in military service when the base was closed. 

Under section 550.705 of the Commission’s severance pay regula- 
tions, an employee who is separated because he declines to accept as- 
signment to another commuting area is entitled to severance pay if the 
proposed assignment is the result of, or in connection with, a transfer 

' of function or reduction-in-force situation. If the employee had re- 
mained in his civilian position, he would have automatically qualified 
to receive severance pay if he had declined to go with his job to 
California. 

Our view is that an employee who has entered the military service 
from a civilian position to which he has restoration rights has the same 
option (upon making application for reinstatement in his civilian job) 
as other employees. In other words, he has a right to be reinstated in 
the civilian service at the place where his office was transferred or may 
decline to do so and thus become eligible for severance pay on the basis 
of being involuntarily separated from the civilian service. It would 
seem to us that actually the individual should be given a paper res- 
toration to establish his pay scale and his involuntary separation then 
made of record. 

You refer to 5 CFR 353.402, which indicates that an individual with 
restoration rights is entitled to be restored as soon as possible after 
his application for restoration is received in the agency but not later 
than 30 days after receipt of his application. You ask whether the 
severance pay would begin to run upon his application being made 
for restoration or the 30th day after the application is received. As 
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indicated above, if a paper restoration and involuntary separation be 
processed, then the severance pay would run from the date fixed as 
the date of such separation. We see no reason in the instant case as to 
why the individual’s restoration could not be fixed as of the date he 
made application for restoration, and his involuntary separation date 
fixed as of the date he informed the agency he did not desire to accept 
assignment in California. 


[ B-170635 J 


Bids—Modification—Ambiguous 


A telegraphic modification of a bid on Government surplus property, which read 
“Increase Item 18 bid $8,900,” is an ambiguous modification, as it can be inter- 
preted to increase the original bid “by” $8,900 or “to” $8,900; and the telegram, 
therefore, should be disregarded in determining the highest bidder on the item. 
The telegraphic bid modification reasonably susceptible of two varying inter- 
pretations, one only making the bid price high, it would be prejudicial to other 
bidders to permit the bidder who created the ambiguity to select after bid open- 
ing the interpretation to be adopted. 


To the Administrator, General Services Administration, October 19, 
1970: : 

Reference is made to a letter dated September 10, 1970, with en- 
closures, from your General Counsel, furnishing a report on the pro- 
test of Greenstein and Solotke, attorneys at law, on behalf of Lang and 
Epstein, against the proposed consideration by the General Services 
Administration (GSA), Region 5, of a telegraphic modification to a 
bid submitted by the American Waste & Wiper Company in response 
to sales invitation No. 5DPS-71-4, issued by the Sales Branch, Per- 
sonal Property Division, Chicago, Illinois. 

The sales invitation requested bids—to be opened at 10:30 a.m. 
(local time), on July 8, 1970—for the purchase from the Government 
of, among other items, 1,988 coils of steel strapping 14-inch wide, 
item 13. At the scheduled bid opening time, 18 bids on item 13 were 
opened in the Business Service Center; and in attendance, among 
others, were representatives of Epstein and the American Waste & 
Wiper Company. It is reported that American Waste & Wiper sub- 
mitted a bid of $6,161.61 for item 13 which was modified by a teletype 
message received at 8 :31 a.m. on July 8, 1970, and read “INCREASE 
ITEM 13 BID $8,900”; and that a hand-carried letter marked “Ad- 
dendum to Sale No. 5DPS~-71-4” was received by the Business 
Service Center at 10:18 a.m. on July 8, 1970, which confirmed the tele- 
type message stating “INCREASE ITEM 13 BID $8,900.” It also is 
reported that the sales specialist prior to reading of the bids assembled 
all of the papers pertaining to the American Waste & Wiper bid and 
announced that its original bid of $6,161.61 on item 13 had been timely 


Se oem ae 


Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 303 


modified by teletype and letter to a bid of $8,900. The foregoing was 
the sales specialist’s immediate impression and interpretation of the 
modification made by American Waste & Wiper, and no objection to 
the $8,900 announced bid was made by the representative for Ameri- 
can Waste & Wiper who was present at the bid opening. Thereafter, 
the bid of Epstein was read and announced as $15,010 for item 13. 
The record indicates that at the termination of the reading of all 
| the bids a representative of American Waste & Wiper asked that his 
company’s bid on item 13 be corrected and announced as $15,061.61 
for that item. This request was immediately protested by Epstein’s 
representative, who asked that a legal interpretation of the modifica- 
' 





tion be made by the GSA regional counsel. 

The teletype modification was submitted to the regional counsel for 
his interpretation and it was his opinion that the teletype modifica- 
tion did increase the bid of American Waste & Wiper on item 13 to 
$15,061.61 and that it was, therefore, proper to make an award on 
that item in that amount. It is reported that counsel’s opinion was 
based on a longstanding interpretation of this type of wording in 
Government contracting and that no other conclusion could be 
reached. Upon being informed of the regional counsel’s interpreta- 
tion, Epstein verbally and in writing protested the decision of the 
regional counsel. It is reported that an award on item 13 is being 
held in abeyance pending a decision by our Office on Epstein’s protest. 

In their letter of August 17, 1970, the attorneys for Lang and Ep- 
stein contend that the bid of American Waste & Wiper, as modified 
by its teletype of July 8, 1970, constituted a multibid and, therefore, 
was not responsive to the sales invitation. We do not agree with this 
contention because paragraph 10 of the Special Instructions to Bid- 
ders provides that bids may be modified by written or telegraphic 


| notice prior to the time set for opening. 

: The question for consideration here is whether the teletype modifi- 
7 cation was completely clear as to the intended revised amount of the 
. bid of American Waste & Wiper on item 13. In his report, the Chief, 


Sales Branch, Personal Property Division, states that the clear word- 
ing of the modifying wire “INCREASE ITEM 13 BID 8,900” shows 
not a bid of $8,900, but an increase in that amount, and that any other 
interpretation would in effect add the word “to” before the dollar 
amount. It also is stated that this form of modification either increas- 
ing or decreasing bids is frequently used in procurement situations 
and that it is a manner of modification protecting the sealed bid prin- 
ciple, although the use of the word “by” before the dollar amount 
would be preferred. 

In his letter of September 10, 1970, the General Counsel states that 
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Webster’s New International Dictionary (second edition) defines 
“increase,” the transitive verb, as follows: 

“To augment, or make greater in bulk, quantity, extent, value, or amount, 
ete.; to add to; to enhance, * * *” [Italic supplied.] 

It is therefore concluded by the General Counsel that the teletype 
modification should be interpreted as adding $8,900 to the original 
bid, and not as increasing the bid to $8,900. 

Within that definition of the word “increase,” it may also be validly 
said that the bidder meant “to add to” the original bid on item 13 an 
amount sufficient to make the revised bid total $8,900. We do not agree 
with the administrative position that the only conclusion which may 
be reached is that the original bid of American Waste & Wiper was to 
be increased “by” $8,900. Since its original bid on item 13 was in the 
amount of $6,161.61, we are of the opinion that the teletype modifica- 
tion could reasonably be interpreted also as an instruction to increase 
its original bid to $8,900. In this connection, American Waste & Wiper 
states in its letter of September 18, 1970, to our Office, that it would 
have been illogical for the firm to have revealed its revised total bid 
price for item 13 prior to the time set for opening of bids: While it 
might have been illogical for the bidder to have revealed its revised 
bid price for item 13 in its teletype modification, we cannot say that 
the modification has only one logical meaning. 

It is our opinion that, at the very least, American Waste & Wiper 
submitted an ambiguous teletype modification. We believe that where 
a telegraphic bid modification is reasonably susceptible of two vary- 
ing interpretations and the bid price would be high under one interpre- 
tation but not under the other, it would be prejudicial to other bidders 
to permit the bidder who created the ambiguity to select after bid 
opening the interpretation to be adopted. See 40 Comp. Gen. 393 
(1961). As we held in B-167584, October 3, 1969: 

* * * Any clarification or explanation of the bidder’s intention by extraneous 
information after bid opening would violate the rule that responsiveness must 
be ascertained from the bid itself. To give the bidder an option after bid opening 
to become eligible for award by agreeing to abide by the invitation or to preclude 
award by insisting on adherence to its offer, provides an unfair advantage over 
those bidders whose bids conformed in every way to the invitation and were 


left without options. Such an advantage is contrary to the purpose of the statutes 
governing public procurement. 38 Comp. Gen. 819. 


Accordingly, since the teletype bid modification is ambiguous, it 
should be disregarded by the sales activity in determining the high- 
est bidder on item 13 of the subject sales invitation. 
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[ B-155375 J 


Agriculture Department—Milk Indemnity Program—Contamina- 
tion of Milk 

The milk indemnity payments authorized by Public Law 90-484 to be made to 
dairy farmers who are directed to remove milk from commercial markets be- 
cause the milk contained residues of chemicals registered and approved for use 
by the Federal Government, may not be allowed pursuant to Public Law 91-127 
when the milk is removed as a result of a farmer’s willful failure to follow 
procedures prescribed by the Government. When a dairy farmer predicates his 
milk indemnity claim on compliance with procedures for use of DDT pesticides 
on cottonfields sprayed from airplanes, it is not sufficient that it cannot be 
proved the farmer was at fault; but rather to receive indemnity payments for 
the contaminated milk, the burden is on the farmer to establish that he was 
not at fault. 


To the Secretary of Agriculture, October 21, 1970: 


Reference is made to letter of July 14, 1970, from Assistant Secre- 
tary Clarence D. Palmby, concerning a question as to the eligibility 
of a dairy farmer for milk indemnity payments authorized by Public 
Law 90-484, 82 Stat. 750, under the circumstances described therein. 

It is reported that, in the case in question, milk produced by McNair 
Investment Company, doing business as McNair Farms and here- 
inafter referred to as McNair, was ordered removed from the market 
because it was found to contain residues of DDT. McNair produces 
cotton as well as feed for its dairy cattle and, while it uses DDT on 
its cotton, McNair states that at no time was DDT used on its dairy 
feeds. Nevertheless, laboratory analyses of the dairy feeds grown 
by McNair showed substantial residues of DDT and apparently such 
feeds were the source of contamination of the milk. 

It is stated that McNair, as well as neighboring farms, applied 
DDT aerially to cottonfields and the feeds became contaminated as 
a result of drifting of such aerial applications. The Department of 
Agriculture, however, is unable to determine whether or not the 
contamination of McNair’s milk is attributable to its own applica- 
tions of DDT to its cottonfields or to ‘its neighbors’ applications of 
DDT to their cottonfields. In some instances, the neighbors’ cotton- 
fields were as close or closer to McNair’s fields of dairy feed than were 
MecNair’s cottonfields. 

The milk indemnity program originally was authorized by section 
331 of the Economic Opportunity Act of 1964, and amendments 
thereto extended such authorization. Public Law 90-95, 81 Stat. 231, 
then re-enacted and extended such authority, which again was last 
re-enacted and extended by Public Law 90-484. In pertinent part, 
Public Law 90-484, 7 U.S.C. 450j, is identical with such earlier 
authorizations and reads as follows: 


* * * the Secretary of Agriculture is authorized to make indemnity payments, 
at a fair market value, to dairy farmers who have been directed since January 
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1, 1964, to remove their milk from commercial markets because it contained 
residues of chemicals registered and approved for use by the Federal Govern- 
ment at the time of such use * * *. 

Funds to finance the program during the 1969 crop period here 
involved were provided by the Department of Agriculture and Re- 
lated Agencies Appropriation Act, 1970, Public Law 91-127, 83 Stat. 
244, 255. With respect to such funds it is specifically provided in that 
act that— 

* * * none of the funds contained in this Act shall be used to make indemnity 
payments to any farmer whose milk was removed from commercial markets 
as a result of his willful failure to follow procedures prescribed by the Federal 
Government. 

It is stated that at the time of its use by McNair and its neighbors, 
DDT was registered and recommended for use by the Department 
of Agriculture for the control of cotton insects. Agriculture Hand- 
book No. 331, entitled “Suggested Guide for the Use of Insecticides 
to Control Insects Affecting Crops, Livestock, Households, Stored 
Products, Forests, and Forest Products—1968,” which was effective 
with respect to 1969 crops, suggests the use of DDT on cotton. It 
warns against grazing livestock in cottonfields treated with DDT 
and, under the heading “Avoiding Harmful Residues in or on Food 
and Feed,” contains the following sentence: 

Avoid drift of insecticide sprays or dust to nearby crops or livestock, espec- 
ially from applications by aircraft and other power equipment. Do not allow 
poultry, dairy animals, or meat animals to feed on plants or drink water con- 
taminated by drift of insecticides. 

The Assistant Secretary states that in the initial review of McNair’s 
request for payment, the request was denied on the basis that the 
Department could not make a finding that the milk became contami- 
nated through no fault on the part of McNair. McNair has now 
requested review of your Department’s findings on the basis that it 
had used the DDT according to the recommendations of the Depart- 
ment and had used reasonable care in the application of the DDT 
and contends that its feed, and thus its milk would have become 
contaminated even if it had not used any DDT. McNair has also 
produced evidence that water which was used for its cattle and ob- 
tained from the city of Laurinburg also contained some residues of 
DDT. 

The Assistant Secretary advises that McNair’s representatives have 
presented information indicating that they have carefully complied 
with the procedures prescribed by the Federal Government in using 
DDT pesticides on cottonfields. As matters now stand, however, the 
Department is unable to determine that McNair did not follow the 
procedures prescribed by the Federal Government in using DDT 
pesticides on cottonfields and, likewise, is unable to determine under 
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the circumstances described above, that the contamination of McNair‘s 
milk resulted through no fault of its own. 

Accordingly, and since similar cases may arise in any area where 
cotton farming and dairy farming are carried out in close proximity, 
our views are requested as to whether or not indemnity payments may 
be made to McNair in this matter. 

As stated above, Public Law 90-95, approved September 28, 1967, 
re-enacted the provisions of the earlier indemnity measure originally 
contained in section 331 of the Economic Opportunity Act of 1964. 
The legislative history of Public Law 90-95 discloses that extension 
of the program was made largely to cover cases, such as the one here 
under consideration, where cotton farmers used airplanes to spray 
their cottonfields and some of the spray drifted onto and contaminated 
nearby feed fields (for dairy herds) of other farmers, 

In discussing the matter on the floor of the House, the question was 
raised whether the farmer or the spraying firm which caused damage 
by drifting should pay for such damages. In reply to that question, 
Mr. Stubblefield, 2a member of the House Committee on Agriculture 
having jurisdiction over the legislative Propo, assured the ques- 
tioner that— 


In the case of dairy farms, the dairy farmer would have to establish the fact 
that he was not negligent in the use of the pesticides before he could receive any 
payment whatsoever. 


See 113 Cong. Rec. 25724. 

While McNair, as well as its neighbors, may have followed the pro- 
cedures prescribed for use of DDT on cottonfields so that their own 
cotton crops were not damaged, in view of the fact that some drifting 
is probable when DDT is applied aerially, and the legislative history, 
anyone who applies DDT aerially in the vicinity of his own feed fields 
has the burden of proving that there was no drifting (on his dairy 
feed fields) through his fault from such application. This is particu- 
larly so in view of the departmental warning to avoid drift of insecti- 
cide sprays or dust to nearby crops, especially from applications by 
aircraft and other power equipment. 

Consequently, we do not believe it sufficient that it cannot be proved 
that McNair was at fault, but rather in order to receive indemnity pay- 
ments for its milk the burden is on McNair to establish that it was not 
at fault. This would be true even though McNair’s neighbors’ aerial 
applications of DDT to their fields may have been a contributing 
factor to such contamination. While as noted above, McNair contends 
that its feed would have become contaminated even if it had not used 
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any DDT, the converse could also be true, i.e., McNair’s feed would 
have become contaminated even if its neighbors had not sprayed their 
fields with DDT. 

Accordingly, in view of the law, its legislative history, and the ad- 
ministrative instructions on the use of insecticides, it is our view that 
McNair is not legally entitled to receive indemnity payments for its 
contaminated milk, since on the basis of the present record McNair 
has not established that it was not at fault. 


[ B-167647 J 


Pay—Service Credits—Inactive Time—Coast Guard Military 
Personnel 


Inactive Naval Reserve cadet or midshipman time served before July 1949 by 
a Regular Coast Guard officer or enlisted man retiring either for years of service 
under 14 U.S.C. 291, 292, 354, or 355, for age pursuant to 14 U.S.C. 293 or 353, 
or for disability as provided in chapter 61, Title 10, U.S. Code, is not allowable 
for the purpose of retirement. Section 291 in providing for the voluntary retire- 
ment of commissioned officers after 20 years of service requires such service to 
have been “active service ;” the word “service” in sections 292, 354, and 355, au- 
thorizing voluntary retirement for commissioned officers after 30 years, and for 
enlisted men after 30 or 20 years, has been interpreted since 1948 as “active 
service ;” sections 293 and 353 in providing for compulsory retirement at age 62 
make no reference to years of service; and under 10 U.S.C. 1208 disability re- 
tirement is computed on the basis of active service. 


Pay—Retired—Computation—Multiplier Credit 


Although inactive Naval Reserve cadet or midshipman time served before July 
1949 by a Regular Coast Guard officer or enlisted man retiring either for years 
of service, for age, or for disability, may not be credited for the purpose of re- 
tirement, the service counts for multiplier credit and in accordance with 14 
U.S.C. 423, the years of service are to be computed under 10 U.S.C. 1406(4), due 
to the fact that pursuant to 10 U.S.C. 1333 such service is “service (other than 
active service) in a reserve component of an armed force.” However, full-time 
credit may not be given the inactive service in determining the multiplier factor 
under 14 U.S.C. 423 and 10 U.S.C. 1405(4), since the service is subject to the com- 
putation method provided in 10 U.S.0. 1833(4). 


Pay—Service Credits—Inactive Time—Coast Guard Military 


Personnel 


In crediting the inactive Naval Reserve cadet or midshipman service performed 
before July 1949 by a Regular Coast Guard officer or enlisted man for retire- 
ment purposes, there is no distinction to be drawn between the status of a “Cadet, 
MMR, USNR,” or a “Midshipman, MMR, USNR,” inasmuch as persons having 
either status are regarded as members of the U.S. Naval Reserve. 


To the Secretary of Transportation, October 21, 1970: 


Further reference is made to letter dated August 12, 1970, from the 
Assistant Commandant, United States Coast Guard, requesting our 
views in the case of Captain J. W. Yager, 4297, USCG, as to the treat- 
ment to be accorded a period of inactive duty as a cadet, Merchant 
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Marine Reserve, U.S. Naval Reserve, from February 19, 1940, until 
July 17, 1942, for retirement and retired pay purposes. 

The letter states that Captain Yager is now on active duty and that 
while attending the Massachusetts Maritime Academy at Boston, Mas- 
sachusetts, he was appointed as a cadet, Merchant Marine Reserve, 
U.S. Naval Reserve, on February 19, 1940, and continued in that 
status, on inactive duty, until July 17, 1942, when he was discharged 
from the U.S. Naval Reserve. The letter states further that Captain 
Yager desires to retire for years of service from the Coast Guard as 
soon as maximum retirement benefits are reached. It is also stated that 
there are five other Coast Guard retired officers that have similar serv- 
ice, with the difference being they had been appointed midshipmen 
in the U.S. Naval Reserve. 

In order to be able to properly advise these officers, the letter of 
August 12, 1970, requests our views with regard to certain questions 
there presented. The first question is as follows: 

a. Should such period of inactive Naval Reserve Cadet (or Midshipman) ser- 
vice be properly allowable to a regular Coast Guard Officer or enlisted man 
retiring either for years of service (14 U.S.C. 291, 292, 354, 355), or age (293, 
353), or disability (Chapter 61, Title 10, U.S. Code), generally as inactive reserve 
time served before July 1949? ; 

The sections of Title 14, U.S. Code, referred to in question “a” relat- 
ing to retirement for years of service provide as follows: 


291. Voluntary retirement after twenty years’ service 


Any regular commissioned officer who has completed twenty years’ active serv- 
ice in the Coast Guard, Navy, Army, Air Force, or Marine Corps, or the 
Reserve components thereof, including active duty for training, at least ten years 
of which shall have been active commissioned service, may, upon his own ap- 
plication, in the discretion of the President, be retired from active service, with 
retired pay of the grade with which retired. 


292. Voluntary retirement after thirty years’ service 
Any regular commissioned office who has completed thirty years’ service may, 


upon his own application, in the discretion of the Secretary, be retired from 
active service with retired pay of the grade with which retired. 


354. Voluntary retirement after thirty years’ service 


Any enlisted man who has completed thirty years’ service may, upon his own 
application, in the discretion of the Commandant, be retired from active service, 
with retired pay of the grade or rating with which retired. 


355. Voluntary retirement after twenty years’ service 


Any enlisted man who has completed twenty years’ service may, upon his own 
application, in the discretion of the Commandant, be retired from active service, 
with retired pay of the grade or rating with which retired. 


14 U.S.C. 291 provides for voluntary retirement of commissioned 
officers who have completed 20 years of “active service.” Therefore, in- 
active service as a cadet or midshipman in the Merchant Marine Re- 


serve, U. S. Naval Reserve, is not creditable in determining eligibility 
for retirement under that section. 
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Sections 292, 354 and 355 of Title 14, U.S. Code, do not specify 


active service ; these sections refer only to service. The interpretation 
to be given to the term “service” in connection with certain retirement 


statutes was discussed in 28 Comp. Gen. 57 (1948). At page 62 of that 
decision it was stated that: 


* * * Heretofore, where statutes have required a person to complete a speci- 
fied number of years of “service” (or “active service’) before he can qualify for 
retirement and the retired pay benefits authorized therein, such statutes gen- 
erally have been regarded as restricted to persons who have completed the 
required number of years of active service. * * 


Paragraph 12—C-2 of the Coast Guard Personnel Manual, 1967 edi- 
tion, captioned, “SERVICE CREDITABLE FOR QUALIFYING 
FOR RETIREMENT” lists only “Active service” as being creditable 
for that purpose, with certain exceptions not material here. In the 
circumstances, the conclusion appears to be required that “inactive 
service” as cadet or midshipman, Merchant Marine Reserve, U.S. 
Naval Reserve, is not creditable in determining eligibility for retire- 
ment under 14 U.S.C. 291, 292, 354, and 355. 


Concerning retirement for age, sections 293 and 353 ee as 
follows: 


298. Compulsory retirement at age of sixty-two 


Any regular commissioned officer, except a commissioned warrant officer, who 
has reached the age of sixty-two shall be retired from active service, with retired 
pay of the grade with which retired. 

353. Compulsory retirement at age of sixty-two 
Any enlisted man who has reached the age of sixty-two shall be retired from 


active service, with retired pay of the grade or rating with which retired. 





Neither of the above-quoted sections makes reference to years of 
service. They only provide that either an officer or an enlisted man 
upon reaching the age of 62 shall be retired. Therefore, discussion of 
the creditability of service as a cadet or midshipman, Merchant 


Marino Reserve, U.S, Naval Reserve, is not necessary in determining 


eligibility for retirement under these statutory provisions. 
Chapter 61 of Title 10, U.S. Code, deals with disability retirements. 
For the purposes of chapter 61, service is computed under 10 U.S.C. 


1208, which provides as follows: 


1208. Computation of service 

(a) For the purposes of this chapter, a member of a regular component shall 
be credited with the service described in clause (1) or that described in clause 
(2), whichever is greater: 

(1) The service that he is considered to have for the purpose of separation 


or mandatory elimination from the active list. 


(2) The sum of— 
(A) his active service as a member of the armed forces, a nurse, a re- 
serve nurse after February 2, 1901, a contract surgeon, a contract dental 
surgeon, or an acting dental surgeon ; 
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(B) his active service as a member of the Environmental Science Serv- 
ices Administration or the Public Health Service; and 


(C) his service while participating in exercises or performing duties 
under sections 502, 503, 504, and 505 of title 32. 


(b) A member of the armed forces who is not a member of a regular com- 
ponent shall be credited, for the purposes of this chapter, with the number of 
years of service that he would count if he were computing his years of service 
under section 1333 of this title. 


Under subsection (a) (2) of section 1208, it appears clear that in- 
active service as a cadet or midshipman, MMR, USNR, may not be 
credited in the computation of years of service for a member of a 
Regular component of the armed services. In the absence of a clear 
statement of facts in a particular case in which consideration of sub- 
section (a) (1) would be pertinent, no opinion is expressed as to the 
applicability of that subsection. Under subsection (b) a member, who 
is not a member of a regular component, may be credited with the 
same service that he would be able to count if he were computing his 
years of service under 10 U.S.C. 1333. Inasmuch as question “a” and 
the factual situation presented seem to apply to members of the Reg- 
ular Coast Guard, discussion of the creditability of service under sec- 
tion 1333 for members who are not members of a Regular component 
is not necessary under this question. The creditability of inactive cadet 
or midshipman service under 10 U.S.C. 1333 is discussed in the answer 
to question “c,” 


Question “b” reads as follows: 


b. In the event of an affirmative answer, would this time count for longevity 
and hence under 14 U.S.C. 423, for multiplier, once qualification for retirement 


is had, either on the basis of years of service, age, or disability, as above men- 


tioned? 


Since an affirmative answer was not given to question “a,” no answer 
is required to question “b.” 
Question “c” reads as follows: 


¢c, If an affirmative answer cannot be given, should such period of Cadet (or 


Midshipman) service count for multiplier credit under 14 U.S.C, 428 and 10 
U.S.C. 1405(4), for members of the Coast Guard retiring for age or years of 
service, or disability, as above mentioned? 


Section 423, Title 14, U.S. Code, provides as follows: 


423. Computation of retired pay 


The retired pay of a grade or rating shall be computed at the rate of 2% 


percent of the sum of the basic pay of that grade or rating, and all permanent ad- 
ditions thereto, including longevity credit, to which the officer or enlisted man 
concerned was entitled at the time of retirement, multiplied by the number of 
years of service that may be credited to him under section 1405 of title 10. In 


the case of an officer whose retired pay is computed on the pay of a grade for 
which basic pay is not based upon years of service the retired pay shall be 2% 


percent of his basic pay in the grade in which serving at the time of retirement 
multiplied by the number of years of service for which he would be entitled to 
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credit in the computation of pay on the active list had he been serving in the 
grade of captain at the time of his retirement. A fractional year of six months 
or more shall be considered a full year in computing the number of years of 
service by which the rate of 2% percent is multiplied. 

As stated in the above-quoted statutory provisions, the years of serv- 
ice to be used in the multiplier are to be computed under 10 U.S.C. 


1405, which provides in pertinent part as follows: 


1405. Years of service 


For the purposes of section 1401 (formula 4), 3888(1), 3927(b) (1), 3991 (for- 
mula B), 6151(b), 6823(e), 6325(a)(2) and (b) (2), 6881(a) (2), 6883(c) (2), 
6390 (b) (2), 6394(h), 6896(c) (2), 6898(b) (2), 6400(b) (2), 8888(1), 8927(b) (1), 
or 8991 (formula B) of this title, the years of service of a member of the armed 
forces are computed by adding— 


(4) the years of service, not included in clause (1), (2), or (8), with which he 
would be entitled to be credited under section 1333 of this title, if he were 
entitled to retired pay under section 1331 of this title. 

For the purpose of this section, a part of a year that is six months or more is 
counted as a whole year, and a part of a year that is less than six months is 
disregarded. 


Section 1333, 10 U.S. Code, provides in pertinent part as follows: 


For the purpose of computing the retired pay of a person under this chapter, his 
years of service and any fraction of such a year are computed by adding— 


* os * . * * . 


(4) 50 days for each year before July 1, 1949, and proportionately for each 
fraction of a year, of service (other than active service) in a reserve com- 
ponent of an armed force, in the Army or the Air Force without component, 
or in any other category covered by section 1332(a) (1) of this title except a 
regular component ; 


and by dividing the sum of that addition by 360. 


In line with the rationale of the holdings in 47 Comp. Gen. 221 
(1967) and 49 Comp. Gen. 356 (1969), which deals with the computa- 
tion of years of service under 10 U.S.C. 1333, inactive service as a 
cadet, Merchant Marine Reserve, U.S. Naval Reserve, or midshipmen, 
Merchant Marine Reserve, U.S. Naval Reserve, may be credited under 
10 U.S.C. 1405 (4), due to the fact that under 10 U.S.C. 1333 such serv- 
ice is “service (other than active service) in a reserve component of an 
armed force, * * *.” Question “c” is answered in the affirmative. 

Question “d” is as follows: 

d. To the extent that 10 U.S.C. 1405(4) is applied to Coast Guard retirements, 
is such period of Cadet (or Midshipman) service properly counted as inactive 
reserve time subject to the years of service computation of 10 U.S.C. 1332, or may 
it count full time for multiplier purposes? 

The provisions of 10 U.S.C. 1332 relate to the computation of years 
of service in determining entitlement to retired pay under chapter 67 of 
Title 10, U.S. Code, not years of service in determining the multiplier 
factor to be used in computing retired pay under 14 U.S.C. 423 and 10 
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U.S.C. 1405 (4). The reference to “any other category covered by sec- 
tion 1332(a) (1) of this title” in section 1333(4) is without significance 
in this case since it appears that inactive cadet-midshipman service in 
the Merchant Marine Reserve, U.S. Naval Reserve, is not one of the 
“other” categories covered by section 1332(a) (1). 

The period of inactive cadet or midshipman service may not be given 
full-time credit for the purpose of determining the multiplier factor 
under 14 U.S.C. 423 and 10 U.S.C. 1405 (4), since such service is credit- 
able only under section 1333(4) and is therefore subject to the compu- 
tation contained in that section and only the result of that computation 
may be included under section 1405(4) for multiplier purposes. Ques- 
tion “d” is answered accordingly. 

Question “e” is as follows: 

e. In any of the above questions, is any distinction to be drawn between the 
status in the U.S. Naval Merchant Marine Reserve, of Cadets or Midshipmen? 

Sections 1 and 318 of the Naval Reserve Act of 1938, 52 Stat. 1175, 
1185, provided for the inclusion of the Merchant Marine Reserve as a 
part of the Naval Reserve. Title 34, Code of Federal Regulations, 1940 
Supplement, section 6.1208 entitled “Composition of the Merchant 
Marine Reserve,” included the designation “Cadets, Merchant Marine 
Reserve, designated as such for officers training for classes D-M or 
E-M.” Thus it will be seen that those persons designated “Cadets, Mer- 
chant Reserve,” were in fact members of the Naval Reserve. Section 
6.2104(c) of the 1940 supplement stated as follows: 

(c) Aviation cadets and cadets, Merchant Marine Reserve, shall be appointed 
by the Secretary of the Navy to serve during the pleasure of the Secretary of the 
Navy. Appointments to the grade of midshipman will be made only during times 
of threatened emergency, in accordance with instructions issued by the Bureau 
of Navigation in separate publication. 

It is understood that in June 1941, the Secretary of the Navy estab- 
lished a classification as Midshipman, Merchant Marine Reserve, U.S. 
Naval Reserve, and that all cadets appointed after August 1942, in the 
United States Merchant Marine Cadet Corps and State Maritime 
Acadamies, were appointed as Midshipman, Merchant Marine Reserve. 
In the 1943 cumulative supplement to Title 34, Code of Federal Regu- 
lations, the applicable part of section 6.1208, was changed to read 
“Midshipman, Merchant Marine Reserve, designated as such for officer 
training for class D-M or E—-M.” No mention was there made of cadets. 
It appears that subsequent to August 1942 the designation “Midship- 
man, MMR, USNR,” replaced “Cadet, MMR, USNR.” However, for 
the purposes of the questions here involved, it appears that the matter 
of whether an individual was a “Cadet, MMR, USNR,” or a “Midship- 
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man, MMR, USNR,” is of no importance, inasmuch as persons having 
either status were properly regarded as being members of the U.S. 
Naval Reserve. 

Accordingly, question “e” is answered in the negative. 


[ B-168296 J 


Pay—Retired—Disability—Disability Found Prior to Eligibility 
for Promotion 

Where the disability retirement orders of an Air Force major carried out the 
recommendations of a Physical Evaluation Board who had found the officer per- 
manently disabled and unfit to perform the duties of his office, the promotion of 
the officer to the temporary grade of lieutenant colonel within 8 months prior to 
the effective date of his retirement was without effect and inconsistent with 
governing Air Force regulations; and since the officer’s disability was not dis- 
covered as a result of a physical examination for promotion to bring the promo- 
tion within the purview of 10 U.S.C. 1872(4) and entitle him to retire at the 
higher grade, there is no authority for the payment of retired pay to the officer 
computed on the grade of lieutenant colonel. 

To Major N. C. Alcock, Department of the Air Force, October 22, 
1970: 

Further reference is made to your letter of July 8, 1970 (file refer- 
ence RPT1), requesting an advance decision as to the propriety of 
making payment on a voucher in the amount of $1,402.68 in favor 
of Lieutenant Colonel Vernon A. Cartwright, retired, representing 
the difference in retired pay between the grade of lieutenant colonel 
and that of major for the period May 1, 1969, through April 30, 1970, 
in the circumstances disclosed. Your letter was forwarded here under 
date of July 24, 1970, by the Deputy Assistant Comptroller for 
Accounting and Finance and has been assigned Air Force Request 
No. DO-AF-1090 by the Department of Defense Military Pay and 
Allowance Committee. 

In our decision of January 6, 1970, B-168296, to which you refer, 
we considered the claim of Colonel Cartwright for the difference in 
retired pay between that computed on the pay of the grade of major 
and that of a lieutenant colonel for the month of May 1969. As 
reported in that decision, the officer appeared before a USAF Physi- 
cal Evaluation Board on August 24, 1967, which board found him 
to be 20 percent permanently disabled and recommended his permanent 
retirement. It was further reported that on September 20, 1967, the 
Promotion Selection Board met and authorized his promotion to the 
grade of lieutenant colonel effective November 20, 1967. 

Under orders dated September 22, 1967, the officer was to be retired 
by reason of physical disability in the grade of major effective Feb- 
ruary 1, 1968. By orders dated November 20, 1967, however, he was 
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promoted to the temporary grade of lieutenant colonel effective that 
date. Thereafter, the original retirement orders of September 22, 1967, 
were revoked by orders dated January 15, 1968, and the officer was 
retired in the grade of lieutenant colonel effective February 1, 1968. 
The orders of January 15, 1968, did not change the type of retirement 
(physical disability) nor the effective date of retirement. 

In the above decision we quoted, in pertinent part, paragraph 1603, 
Air Force Manual 35-4—which, as noted, makes a member ineligible 
for temporary promotion to the grade of major or above on the date 
retirement or separation for physical disability is approved—and 
paragraph 17e, Air Force Regulation 36-89, dated September 2, 1964 
(governing the temporary promotion of commissioned and warrant 
officers)—which makes a member ineligible for promotion above the 
grade of first lieutenant where the date of retirement is within 2 
years of the convening date of the selection board that would normally 
consider the promotion. 

In the light of those regulations, we concluded that the promotion 
of Colonel Cartwright announced in orders dated November 20, 1967, 
was without effect in view of the retirement orders dated Septem- 
ber 22, 1967. We went on to say, however, that this would not preclude 
the officer’s entitlement to the grade of lieutenant colonel if it is 
determined that he met the requirements of 10 U.S.C. 1372(4). 

Section 1372(4) of Title 10 provides that, unless entitled to a higher 
grade under some other provision of law, any member of an armed 
force who is retired for physical disability (under 10 U.S.C. 1201) 
is entitled to the grade equivalent to the temporary grade to which 
he would have been promoted had it not been for the physical dis- 
ability for which he is retired, if eligibility for that promotion was 
required to be based on cumulative years of service or years of service 
in grade and the disability was discovered as a result of his physical 
examination for promotion. 

You state that it has been determined that the officer failed to 
meet the requirements of 10 U.S.C. 1372(4), citing as authority a 
letter dated January 16, 1970, from the Air Force Military Personnel 
Center, Randolph Air Force Base, Texas, wherein it is stated “Since 
the Air Force does not give physical examinations for temporary 
promotions, we do not believe the provisions of 10 USC 1372(4) 
would apply in Lt Col Cartwright’s case.” You invite attention, how- 
ever, to a letter dated November 18, 1966, from the Air Force Chief 
of Staff to the major commands which you say reduced the 2-year 
requirement in paragraph 17e, AFR 36-89, cited above, to 90 days 
provided the basic eligibility criteria were met. 

You say that since Colonel Cartwright had more than 90 days 
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remaining when the promotion board met on September 20, 1967, he 
was allegedly considered qualified for promotion. You expressed the 
view that his promotion to lieutenant colonel on November 20, 1967, 
may have been valid, unless the provisions of paragraph 1608, AFM 
85—4, or other provisions of AFR 36-89 would render him ineligible. 
It seems to be your view that the cited regulations bar a promo- 
tion once an. officer is determined to be physically unfit to perform 
the duties of his office or grade, even though on a selected list for 
promotion. 

The change in policy announced in Air Force Chief of Staff letter 
of November 18, 1966, is currently contained in paragraph 26 of 
Air Force Regulation 36-89, dated March 31, 1969, which reads as 
follows: 

26. Officers Ineligible for Promotion. An officer is ineligible for promotion if 
he does not meet the basic eligibility criteria announced by HQ USAF, or if he 
is in one of the following categories: 

a. An officer with an established date of release from EAD, separation, or 

retirement within 90 days of the convening date of the selection board that 
would normally consider him. If his date of separation is established after the 
selection board has convened, but is within 90 days of the date the board convened, 
the board action concerning him is without effect. 
Paragraph 26c of the same regulation provides that an officer is 
ineligible for promotion if he is “An officer whom the Secretary 
of the Air Force has determined unfit because of physical disability 
to perform the duties of his office or grade.” 

Since it has now been administratively determined that Colonel 
Oartwright’s case does not bring him within the purview of 10 U.S.C. 
1372(4), that provision of law is viewed as being inapplicable in 
this case. 

While it seems to be Air Force policy, as stated in paragraph 26 
of Air Force Regulation 36-89, that officers being retired or released 
from active duty are eligible for promotion unless their retirement 
or release date is within 90 days (instead of 2 years) of the selection 
board’s convening date, we find nothing in that policy which would 
make an otherwise ineligible officer eligible for promotion. Where, 
as here, a determination has been made that the officer is unfit because 
of physical disability to perform the duties of his office or grade, it 
is our view that the cited regulations do not authorize the officer’s 
promotion. 

As stated above, on August 24, 1967, a Physical Evaluation Board 
found Colonel Cartwright to be permanently disabled and recom- 
mended his permanent retirement. The retirement orders of September 
22, 1967, retiring him in the grade of major, carried out the Physical 
Evaluation Board’s recommendation. We find nothing in the record 
to indicate that the finding of permanent disability by the Physical 
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Evaluation Board was ever changed prior to the officer’s retirement 
on February 1, 1968. It is our view that the promotion orders of 
November 20, 1967, promoting the officer to the temporary grade of 
lieutenant colonel were inconsistent with the cited regulations and 
were without effect. 

Accordingly, it is concluded that there is no authority for payment 
of retired pay to Colonel Cartwright computed on the grade of 
lieutenant colonel. The voucher and supporting papers will be retained 
here. 


[ B-170531 J 


Military Personnel—Missing, Interned, Etc., Persons—Housetrailer 
Transportation 


The transportation of a housetrailer at Government expense for the dependents 
of a member of the uniformed services in a missing status, as defined in 37 
U.S.C. 551(2), may not be provided in the absence of specific authority. 37 U.S.C. 
554, in authorizing the transportation of the dependents and the household and 
personal effects of members in a missing status, does not expressly provide for 
the transportation of a housetrailer or a mobile home—and the words “personal 
effects” as used in the section may not be construed as including a housetrailer— 
and 37 U.S.C. 409, in providing for a trailer allowance in lieu of the transporta- 
tion of baggage and household goods, and the payment of a dislocation allowance, 
restricts entitlement to the member, or in case of his death to his dependents, and 
makes no provision for payment in the event the member is in a missing status. 


To the Secretary of the Army, October 23, 1970: 


Further reference is made to letter of July 28, 1970, from the Deputy 
for Reserve Affairs requesting a decision as to the legality of trans- 
porting a housetrailer at Government expense for the dependents of 
a member of a uniformed service when the member is in a missing 
status. The request was assigned PDTATAC Control No. 70-40 by the 
Per Diem Travel and Transportation Allowance Committee. 

In the letter the Deputy says that a casual reading of the current lan- 
guage in paragraph M10002, Joint Travel Regulations, would appear 
to authorize the movement of a housetrailer at Government expense 
when a member is in a missing status. He says it has been recom- 
mended, however, that that paragraph be amended to specifically pro- 
vide for the movement of a housetrailer under such circumstances but 
that doubt exists as to whether an amendment of that nature can be 
accomplished legally. 

The Deputy points out that although 37 U.S.C. 554, which provides 
for the travel and transportation of dependents and household effects 
of members in a missing status, appears to authorize practically the 
same entitlements to travel and transportation allowances as is author- 
ized for a member on permanent change of station, there is no specific 
provision therein covering a housetrailer. Also, he says that 37 U.S.C. 
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409, which contains the statutory authority for transportation of. a 
housetrailer, appears to restrict the entitlement to those cases where a 
member is entitled to transportation of baggage and household effects 
under section 406. Specifically, the Deputy requests our decision as to 
whether the words “personal effects” as used in section 554(a) may be 
construed as including a housetrailer for the purpose of transporting 
it when a member is in a missing status as defined in section 551 (2). 

Section 409 of Title 37, U.S. Code, provides that under regulations 
prescribed by the Secretaries concerned, and in lieu of transportation 
of baggage and household effects or payment of a dislocation allow- 
ance, a member of the uniformed services, or in the case of his death 
his dependents, who would otherwise be entitled to transportation of 
baggage and household goods, may transport a housetrailer or mobile 
dwelling within the continental United States, within Alaska, or be- 
tween the continental United States and Alaska, for use as a residence. 
Paragraph M10001 of the Joint Travel Regulations defines house- 
trailer as a residence designed to be moved overland. 

Section 409 stems from section 303(c) of the Career Compensation 
Act of 1949, 63 Stat. 813, which was the basic authority for the pay- 
ment of the various classes of travel and transportation allowances au- 
thorized for members of the uniformed services. Originally no trailer 
allowance was included in the statute, and in the absence of such pro- 
vision there was no authority to reimburse a member for the cost of 
transporting a trailer or his household effects in the trailer. 

Concerning this view, it has long been held that housetrailers are not 
household goods or personal effects. 32 Comp. Gen. 154 (1952) ; id. 
367 ; id. 451; id. 567 (1953). See, also, /n Re Sorensen’s Estate, 115 P. 
2d 241 (1941) and /n Re Armour’s Estate, 99 A. 2d 374 (1953). 

Thereafter, section 303(c) was amended by the Career Incentive Act 
of 1955, 69 Stat. 18, 22, 37 U.S.C. 253(c). The amendment provided 
authority under which a member who resides in and transports a 
housetrailer or mobile dwelling within the continental United States on 
a permanent change of station can receive a trailer allowance not to 
exceed 20 cents a mile. 

In 35 Comp. Gen. 581 (1956) we held that the trailer allowance 
authorized under section 303(c) of the Career Compensation Act 
of 1949, as amended by the 1955 act, was payable only to a service 
member and it may not be paid to his dependent for movement of the 
trailer by the dependent after the service member’s death. As a result of 
this decision, by the act of March 17, 1958, 72 Stat. 37, the Congress 
amended section 303(c) to authorize the payment to dependents of 
members who die on active duty of an allowance for moving a house- 
trailer in lieu of transportation of baggage and household goods. 
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Therefore, the trailer allowance provisions currently in 37 U.S.C. 409 
authorize transportation of a housetrailer by the member himself or, 
in the case of his death, by his dependents. 

Section 554(b), chapter 10 of Title 37, U.S. Code, provides that 
transportation (including packing, crating, drayage, temporary stor- 
age, and unpacking of household and personal effects) may be pro- 
vided for the dependents and household and personal effects of a 
member of a uniformed service on active duty (without regard to pay 
grade) “who is officially reported as dead, injured, or absent for 
a period of more than 29 days in a missing status.” Such transporta- 
tion may be provided to the member’s official residence, to the residence 
of his dependents, or as otherwise provided. 

Section 554 had its origin in section 12 of the Missing Persons Act, 
approved March 7, 1942, 56 Stat. 143, 146, formerly contained in 50 
U.S.C. App. 1012. Section 12 contained no authorization for the ship- 
ment of either a privately owned vehicle or a housetrailer by or for 
dependents of persons in a missing status. Thereafter, section 12 was 
amended by the act of August 29, 1951, 65 Stat. 207, and the act of 
October 19, 1965, 79 Stat. 992, to provide for transportation at Govern- 
ment expense of privately owned vehicles of missing or deceased mem- 
bers. No similar provision, however, has been enacted for the shipment 
of a housetrailer or mobile home by the dependents of persons in a 
missing status. . 

In enacting chapter 10 of Title 37, U.S. Code, the Congress specified 
the pay and allowances and travel and transportation benefits au- 
thorized in the case of a member in a missing status and only these 
benefits are payable, if otherwise proper, incident to such a status. 
44 Comp. Gen. 657 (1965). In 47 Comp. Gen. 556 (1968), a case involv- 
ing analogous circumstances, we considered the question whether pay- 
ment of dislocation allowance authorized under 37 U.S.C. 407 could be 
made to dependents upon relocation of the household by dependents 
of a member in a missing status. We said that neither section 554 nor 
section 407 contains any provision for payment of dislocation allow- 
ance incident to a member’s missing status. We concluded that, in the 
absence of a specific authorization, payment of dislocation allowance 
is not authorized in such circumstances. See, also, 44 Comp. Gen. 522 
(1965). 

Since section 554 limits entitlement to those specific travel and trans- 
portation allowances there mentioned and authority to transport 
housetrailers or mobile homes is not one of the allowances expressly 
designated, and since the words “personal effects” as used in that sec- 
tion may not be construed as including a housetrailer for the purpose 
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of transporting it when a member is in a missing status, we are of the 
view that no authority exists for the payment of trailer allowance in 
such a situation. 

The question is answered accordingly. 


[ B-163798 J 


Travel Expenses—Military Personnel—Ship Assignments—Ship 
Overhaul v. Inactivation Away From Home Port 


The transportation benefits prescribed by Public Law 91-210, approved March 
13, 1970, 37 U.S.O. 406b, for members of the uniformed services permanently at- 
tached to ships being overhauled away from home port, whose dependents 
reside at the home port, may not be extended to the personnel of ships being 
inactivated away from the home port to authorize reimbursement for round trip 
travel to visit dependents residing at the home port. Although the act does not 
define “overhaul,” and its meaning is not reflected in the legislative history of 
the act, since the Navy’s definition of “overhaul” does not include the inactiva- 
tion of a ship, the benefits of the act may not be extended to personnel of ships 
being inactivated away from home port. However, no exception will be taken to 
payments already made. 


To the Secretary of Defense, October 26, 1970: 


It has come to our attention that payments under the provisions of 
Public Law 91-210, 37 U.S.C. 406b, are being made for round trip 
transportation of personnel of ships being inactivated away from their 
home port. 

As examples of cases being encountered, we have received copies of 
five travel vouchers and supporting documents for payments to crew- 
members of the U.S.S. Yorktown (CVS-10), home port, Norfolk, 
Virginia, which is being inactivated at Boston, Massachusetts. We are 
informed that the Boston Navy Finance Office processed 108 of these 
vouchers, totaling $6,159.20, in May 1970. These are included in the 
account of the Brooklyn Regional Finance Center. 

Section 406b of Title 37, United States Code, added as a new section 
to chapter 7 of that title by section b(1) of Public Law 91-210, ap- 
proved March 13, 1970, provides as follows: 


Under regulations prescribed by the Secretary concerned, a member of the 
Uniformed Services who is on permanent duty aboard a ship which is being 
overhauled away from its home port and whose dependents are residing at the 
home port of the ship is entitled to transportation, transportation in kind, reim- 
bursement for personally procured transportation, or an allowance for trans- 
portation as provided in section 404(d)(3) of this chapter for round trip 
travel from the port of overhaul to the home port on or after the thirty-first, 
ninety-first, and one hundred and fifty-first calendar day after the date on which 
the ship enters the overhaul port or after the date on which the member be- 
comes permanently attached to the ship, whichever date is later: Provided, how- 
ever, That in no event shall the amount of reimbursement for personally pro- 
cured transportation or allowance for transportation exceed the cost of Govern- 
ment-procured commercial round trip air travel. 
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The law was originally proposed as part of the Department of De- 
fense Legislative Program for the 90th Congress, and the Department 
of the Navy represented the Department of Defense in the legislative 
proceedings on the proposal. Testimony on H.R. 8020, 91st Congress, 
taken before Subcommittee No. 2, Committee on Armed Services, 
House of Representatives, on March 25, 1969, at pages 591 to 596, 
shows the purpose of the bill (enacted as Public Law 91-210) was, as 
the law provides, to entitle a member of the uniformed services, whose 
dependents are residing at his home port, to Government-owned or 
procured round trip transportation to and from that home port when 
the member is permanently attached to a ship which is “being over- 
hauled” at a location away from the home port. The annual cost to the 
Navy was estimated to be $754,000. 

Chief of Naval Personnel Message N07220, April 16, 1970, states 
that, for the purpose of entitlement to the transportation authorized 
by section 406b, the term “overhaul” is defined as applicable to any 
ship directed to be at a port other than the home port, for the specific 
purpose of performing maintenance. The message also states that, if 
otherwise entitled, members attached to ships undergoing regular 
overhaul, interim overhaul, restricted availability, inactivation, and 
tender availability, are qualified. Excluded from eligibility are ves- 
sels performing maintenance while deployed and vessels homeported 
in the United States, which are contemplated to operate continuously 
overseas for 1 year or longer, while so deployed. The definition of 
overhaul, it is stated, “is not to be confused in any way with definition 
of overhauls for other purposes” contained in Navy Regulation Ar- 
ticle 2026. The message further states that its contents were approved 
by the Per Diem, Travel and Transportation Allowance Committee of 
the Department of Defense. The message clearly constitutes a legal 
conclusion as to the meaning of the term “overhaul” as used in the 
statute. 

Article 2026-7, United States Navy Regulations, defines “regular 
overhaul” as an availability for the accomplishment of general repairs 
and alterations at a naval shipyard or other shore based repair activity, 
normally scheduled in advance and in accordance with an established 
cycle. Article 2050 states that a ship leaving a repair activity upon 
completion of its overhaul normally shall be ready for war service. 

In construing statutes, words and phrases should be given their 
plain, ordinary and usual meaning unless a different purpose is mani- 
fest by the statute itself. See Champa v. Consolidated Finance Corp., 
110 NE 2d 289, 36 ALR 2d 185. The law contains no definition of 
the word “overhaul,” and there is no consideration of its meaning 
reflected in the legislative history. 
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In Holloway v. Wheeler, Tex. Civ. App., 261 S.W. 467, 468 (1924), 
& non-maritime case, the court defined overhaul as “to examine thor- 
oughly with a view to repairs.” Similar definitions are found in the 
International Maritime Dictionary (1948) ; The Oxford English Dic- 
tionary (1961); Black’s Law Dictionary, 4th Edition (1951); and 
Corpus Juris Secondum, at page 542, volume 67. Ballentine’s Law Dic- 
tionary, Third Edition (1969), defines overhaul as “to repair com- 
pletely ; to recondition.” On the record there appears no basis for a 
conclusion that the term was intended in any different sense in Public 
Law 91-210. 

Since the generally accepted Navy definition of overhaul at time of 
enactment of Public Law 91-210 was the definition contained in 
Article 2026 of the Navy Regulations, it appears reasonable to assume 
that the estimated annual cost to the Navy of the legislation, $754,000, 
did not include any amount based on travel of personnel of vessels 
undergoing inactivation. 

We find no sound basis for the view that the term “overhaul” as 
used in Public Law 91-210, includes ship inactivation. During inacti- 
vation, some maintenance may be performed incident to the process 
of withdrawing the ship from active service. However, the essence of 
such activity is to prepare a ship for storage, and not to repair, re- 
condition, or prepare a ship for combat or for continued active serv- 
ice. There is no intention, in such cases, of returning the ship to a 
home port for further service and we understand that, commencing 
with the inactivation procedure, the Navy begins to transfer the mem- 
bers serving on the ship to other stations and duties. 


The duration of any particular duty assignment to a ship in such 
cases would appear to depend on the manpower needs of the Navy and 
not on the length of the inactivation period. It is our opinion, there- 
fore, that overhaul cannot include inactivation under the general 
meaning of the term or its general usage in the Navy and that the 
definition contained in Chief of Naval Personnel Message NO7220, 
insofar as it relates to inactivation, goes beyond the scope of Public 
Law 91-210. 

Hence, we conclude that there is no legal basis for applying the pro- 
visions of, or extending the benefits of, 37 U.S.C. 406b to personnel of 
any ship undergoing inactivation away from its home port. While we 
will not take exception to payments of the type involved heretofore 
made to or on behalf of personnel of ships which have been or are 
being inactivated if the payments are correct in other respects, no 
further payments of this type should be made. 

An early reply, setting forth the steps taken to implement this 
decision, will be appreciated. 
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[ B-43917 J 


Congress—Employees—Restaurant Employees—Alien Employ- 
ment Prohibited 


The special deposit accounts established under 40 U.S.C. 174k(b) and 174j-4, 
with the Treasurer of the United States by the Architect of the Capitol as manager 
of the House and Senate restaurants, constitute permanent indefinite appro 
priations for use similar to a revolving fund in view of the fact the funds other- 
wise would be for deposit as miscellaneous receipts; and the funds do not lose 
their identity as appropriated funds, because funds appropriated for the con- 
tingent expenses of the House and Senate are deposited and disbursed from the 
accounts. Therefore, since the restaurant employees are paid from funds con- 
sidered appropriated funds, the restriction in Public Law 91-144, against the 
payment of compensation from appropriated funds to other than United States 
citizens, prohibits the employment of aliens by the restaurants. Overrrules 
B-43917, August 30, 1944, relative to special deposit accounts; but pursuant to 


5 U.S.C. 5533, restaurant employees are now exempt from the dual compensation 
prohibition. 


To the Acting Architect of the Capitol, October 28, 1970: 
Reference is made to letter of August 25, 1970, from your general 


counsel requesting our opinion as to whether section 502 of Public 
Law 91-144, approved December 11, 1969, 83 Stat. 323, prohibiting the 
payment of compensation from appropriated funds to an employee 
unless he is a citizen of the United States, is applicable with respect 
to the employees of the House and Senate restaurants. The question 


arises since applications for employment by the restaurants have been 


received from aliens who do not fall within the exceptions enumerated 
in the statute. 


The restaurants are managed by the Architect of the Capitol as 
an agent of the Senate or the House of Representatives under author- 


ity of section 208 of the First Supplemental Civil Functions Appro- 


priation Act, 1941, 54 Stat. 1056, 40 U.S.C. 174k, as to the House 


Restaurant, and Public Law 87-82, approved July 6, 1961, 40 U.S.C. 
174j-—1 to 7, as to the Senate Restaurants. 


Section 174k(b) of Title 40, United States Code, provides as follows: 


(b) Special deposit account; appropriations. 

There is established with the Treasurer of the United States a special deposit 
account in the name of the Architect of the Capitol for the House of Representa- 
tives Restaurant, into which shall be deposited all sums received pursuant to 
such resolution or resolutions and from the operations thereunder and from 
which shall be disbursed the sums necessary in connection with the exercise 
of the duties required under such resolution or resolutions and the operations 
thereunder. Any appropriation hereafter made from the Treasury of the United 
States for such restaurant shall be a part of the appropriation “Contingent Ex- 
penses, House of Representatives, Miscellaneous Items,” for the particular fiscal 
year involved and each such part shall be paid to the Architect of the Capitol by 
the Clerk of the House of Representatives in such sum as such appropriation or 
appropriations shall hereafter specify and shall be deposited by such Architect 
in full in such special deposit account. 
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A special deposit account for the Senate Restaurants was established 
by section 4, Public Law 87-82, approved July 6, 1961, 40 U.S.C. 
174j-4, which contains language almost identical to that in 40 U.S.C. 
174k(b). 

Since employees of the restaurants are paid from these special 
deposit accounts, aliens may not be employed in the restaurants and 
paid from the special deposit accounts if the funds therein are com- 
prised of appropriated funds. 

It seems evident that, in the absence of authority to deposit receipts 
from operations of the restaurants into the special deposit accounts, 
such receipts would be for depositing into the Treasury as miscella- 
neous receipts as required by section 3617, Revised Statutes, 31 U.S.C. 
484. Consequently, it is our view that the provisions for depositing 
such receipts in the special deposit accounts and authorizing their 
disbursement for restaurant operations constitutes, in effect, permanent 
indefinite appropriation of such funds for use similar to a revolving 
fund. See 35 Comp. Gen. 436 and 615 (1956). Furthermore, the fact 
that funds from the appropriations for contingent expenses of the 
House and the Senate are deposited into the special deposit accounts 
and disbursement then made from such accounts does not in our view 
cause them to lose their identity as appropriated funds. The special 
deposit accounts merely serve as convenient accounting devices in 
conducting the financial transactions of the restaurants. 

Accordingly, you are advised that in our opinion the funds in the 
special deposit accounts must be considered to be appropriated funds 
and thus should not be used to pay compensation to aliens employed 
in the Senate and House restaurants. 

As stated in your letter, we held in our decision of August 30, 1944, 
B-43917, that funds in the special deposit account for the House 
Restaurant and in an earlier similar account for the Senate Restau- 
rants were not appropriated funds. Thus the prohibition against the 
payment of salaries from appropriated funds to employees holding 
more than one position as set-out in section 6 of the act of May 10, 1916, 
39 Stat. 120, as‘amended (now repealed), was not applicable to em- 
ployees of the House and-Senate Restaurants. Nevertheless, for the 
reasons stated above, we now are of the view that such funds properly 
must be considered to be appropriated funds. 

While such earlier decision therefore will no longer be for applica- 
tion, it should be noted that the employees of the House and Senate 
restaurants specifically have been exempted from the revised dual 
compensation provision contained in title III of Public Law 88-448, 
approved August 19, 1964, now codified in 5 U.S.C. 5533. 
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[ B-170836, B-170940 J 


Bids—Late—Return to Sender—Bid Consideration 


The return unopened to the bidder of its late bid that had been forwarded by 
certified mail, where prior to bid opening a modifying telegram had been received, 
without compliance by the certifying officer with the late bid regulations that re- 
quire the bidder to be notified and given an opportunity to furnish the original 
certified mail receipt and that require mail delivery information to be obtained 
from the post office in order to determine the acceptability of the late bid in ac- 
cordance with the criteria in paragraph 2-3033(a) of the Armed Services Pro- 
curement Regulation, was unjustified. Notwithstanding the possibility of tam- 
pering with a bid once it leaves the Government’s custody, late bids unjustifiably 
returned are not prima facie unacceptable; and on the basis of proof that the 
late bid should have been timely delivered, and that the sealed bid envelope had 
not been opened, the late bid may be considered for award. Prior conflicting 
decisions are modified. 

Bids—Late—Prior Telegram Referring to Bid 


Receipt before the opening of bids of a telegraphic notice advising that the bid 
is en route, or of a telegram modifying the bid, does not constitute a basis for 
accepting the bid received after the opening of bids. Whether the bid should be 
considered as an acceptable late bid depends upon whether the bid meets the 
requirements of the late bid regulations set forth in paragraph 2-308 of the 
Armed Services Procurement Regulation. 


Bids—Late—Mail Delivery Evidence—Certified Mail 


The mere fact that the delivery of test mailings subsequent to a bid opening 
involved more time than reported by the postmaster of the delivering post office 
to be normal delivery time does not render incorrect the statement of the destina- 
tion post office concerning normal delivery time on the bid opening date. 


To the Secretary of the Navy, November 2, 1970: 


Reference is made to letter 0211C/RP:kam of October 13, 1970, 
from the Naval Facilities Engineering Command, regarding the pro- 
tests made in connection with the award of a contract under invitation 
for bids N62470-71-C-0005, covering the performance of janitorial 
services for the period of November 1, 1970, through October 31, 1971, 
at the Navy Public Works Center, Norfolk, Virginia. 

Bids were scheduled for opening at 2 p.m., September 17, 1970. Just 
prior to opening, a telegram was received from Royal Services, Inc., 
increasing the discount in the bid to 814 percent. No bid was received 
from Royal Services by the bid opening time. Of the bids received 
at the scheduled time, the one from Springfield White Castle Co. in the 
amount of $431,555.60 was the lowest. 

The next day, September 18, 1970, at 10:55 a.m., the Royal Services 
bid was received. It was mailed back to the bidder the same day with 
a notice that it was returned unopened because it was received too 
late for the scheduled bid opening. That afternoon an award was made 
: | to Springfield White Castle Co. 

Royal Services learned of the return of its bid over the telephone the 
same day and complained to the contracting office. Also the same day, 
a letter was sent to the contracting office formally protesting the ad- 
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ministrative action. On September 22, 1970, Royal Services received a 
telephone call from the contracting office instructing it to return the 
bid. According to an affidavit recently made by a secretary employed 
by Royal Services, the ora] telephone instructions were received by 
her about an hour to an hour and a half after the bid was received on 
September 22 and she immediately mailed the bid back to the con- 
tracting office. The secretary states further in the affidavit that Mr. 
Rosenbloom, the company president, and Mr. Mayfield, the general 
manager, were absent from the office during the day on September 22 
and that during the time the bid was in the office after having been 
returned by the procuring activity, it was entirely within her control 
and was not tampered with in any way and was remailed to the pro- 
curing activity in the same condition in which it was received. The 
envelope returning the bid is postmarked September 22, 1970, and 
marked airmail. Other markings on the return envelope show it was 
received at 1:05 p.m. on September 25, 1970. 

The bid envelope is a preaddressed Government-furnished enve- 
lope. It has been stamped “AIR MAIL SPECIAL DELIVERY” in 
two places on the front. There is affixed to the envelope a metered 
postmark showing that it was mailed from Jacksonville, Florida, on 
September 16, 1970. There is also affixed to the envelope a certified 
mail sticker. On the reverse of the envelope is a postmark covering 
part of the flap and the back indicating it was received in the Special 
Delivery section of the Norfolk, Virginia, Post Office, at about 7 :30 
p-m. on September 17, 1970. 

After Royal Services learned by telephone that its bid was being 
returned, it sent the contracting office the original officially post- 
marked certified mail receipt showing that the bid was mailed to the 
contracting office in Norfolk, Virginia, from Jacksonville, Florida, at 
2:40 p.m. on September 16, 1970, and letters from the Jacksonville 
Post Office to the effect that the bid should have reached Norfolk by 
12:50 a.m. on September 17, 1970, and should have been in the first 
delivery that day. 

Although the award was made to Springfield White Castle on 
September 18, 1970, performance under the contract was not to com- 
mence until November 1, 1970. About the middle of October, the con- 
tracting office issued a stop order against the award to permit our 
Office to consider the matter. 

Receipt before the opening of bids of a telegraphic notice advising 
that the bid is en route or of a telegram modifying the bid does not 
constitute a basis for accepting the bid received after the opening of 
bids. B-149288, July 31, 1962; and B-153780, June 4. 1964. Whether 
the bid should be considered as an acceptable late bid depends upon 
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whether the bid meets the requirements of the late bid regulations set 
forth in paragraph 2-303 of the Armed Services Procurement Reg- 
ulation (ASPR). In the immediate case, the contracting officer did not 
comply with ASPR 2-303.6, which requires that a bidder be notified 
of the late receipt of his certified mailed bid, and also that he be pro- 
vided with an opportunity to furnish the original certified mail 
receipt to determine the time of mailing. Neither did the contracting 
officer comply with ASPR 2-303.3(d) providing that the normal time 
for mail delivery shall be obtained by the procuring activity from the 
post office serving the activity. The purpose of these regulations is to 
obtain information for the purpose of determining whether the late 
bid is acceptable under the criteria in ASPR 2-303.3(a) providing 
for consideration of late bids sent by certified mail, if it is determined 
that the lateness was due solely to a delay in the mails. 

In a number of decisions, our Office has expressed reservations that 
a late bid should be considered for award after it has been returned to 
a bidder even when the return was improper. See B-122060, Decem- 
ber 21, 1954; 41 Comp. Gen. 404 (1961) ; B-156052, March 22, 1965; 
B-158257, February 10, 1966; B-162035, August 25, 1967; B-169468, 
May 27, 1970; B-169263, June 1, 1970. However, in 41 Comp. Gen. 807 
(1962), where a hand-carried bid had been wrongly returned to the 
bidder, our Office discounted the fact that the bidder had thereby 
gained an opportunity to decide after the disclosure of other bids 
whether to resubmit his bid. This was because the action of the Gov- 
ernment, not that of the bidder, was responsible for any option the 
bidder may have gained. This option is no different than the choice 
of action any late bidder may exercise to his benefit. Under the late 
bid regulations (see ASPR 2-303.6), the bidder may, or may not, fur- 
nish the original certified mail receipt after all bids have been opened 
and disclosed. Whether he furnishes the receipt that is necessary to 
establish that the bid was mailed timely is completely within his con- 
trol. This choice that the bidder has in the case of a late certified 
mailed bid is provided for in the regulations because in many cases 
the late arrival of the bid is not due to the bidder’s fault, but to the 
fault of the post office. We see no reason for applying a different prin- 
ciple where a late bidder, because of the improper return of the bid 
by the contracting office, has been deprived of the opportunity pro- 
vided for in ASPR to furnish evidence of timely mailing. This is 
especially true where, as here, there is still an opportunity to verify 
the timeliness of the certified mailing of the bid. We note in this regard 
that a stop order was issued against the contract awarded to Spring- 
field White Castle. 
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Under the procurement regulations, information concerning the 
normal time for mail delivery is to be obtained from the delivering 
post office. The Norfolk Post Office has furnished information to our 
Office that the bid of Royal Services should have been delivered 
timely. Our Office has confirmed this informally with the Delivery 
Services Officer, Washington Regional Office, Delivery Services 
Branch of the Post Office and Delivery Services Division. While it 
may be that delivery of test mailings subsequent to the bid opening in- 
volved more time than that reported by the postmaster of the deliver- 
ing post office to be normal delivery time, such fact does not render 
incorrect the statement of the destination post office. In B-156101 dated 
May 4, 1965, we held: 


Concerning the reliability of the statement of the Louisville postmaster as 
opposed to your experience involving mail between the points in question, the 
regulation requires that the evidence of delivery time be obtained from the postal 
officials at the post office serving the purchasing activity. Whether normal mail 
handling schedules, as stated by a responsible post office official, are consistently 
maintained in actual operations is not in our view a proper subject of inquiry 
under the regulations here in question. It must be presumed that a prospective 
bidder inquiring of the postal authorities as to when a bid should be mailed in 
order to be delivered on time would be advised on the basis of the normal sched- 
ules, and we believe that the bidder would be entitled to rely upon that advice. On 
the same basis we believe that the regulation correctly requires that full credence 
be given by the contracting agency to the statement of the postal authorities as 
to normal time for mail delivery. Furthermore, the mere fact that mail trans- 
mitted between the points in question subsequent to the bid opening date did not 
reach the bid opening office within a specified times does not render incorrect the 
statement of the Louisville postmaster concerning normal delivery time on the 
bid opening date. 


We are, of course, concerned that once a bid has left the custody of 
the Government, there exists an opportunity for tampering with the 
bid. Therefore, our Office submitted the bid envelope to the Post Office 
Department Crime Laboratory for an examination to determine 
whether the envelope had been opened and resealed. The examination 
report from the Crime Laboratory Assistant Director states : 


Examination of the submitted envelope with the aid of a microscope and 
under ultra-violet light disclosed no evidence of added mucilage and malalign- 
ment of the upper and lower sections of the Special Delivery postmarking stamps. 
Also, no fiber disturbances were observed except in the confined area of the cel- 
lophane tape which was used to mend an obvious tear. 

Significance of the tear is discounted as evidence of tampering because of its 
localized extent and consequent impediment for removal of the contents. The 
explanation offered for the tear is that this portion of the flap had become stuck 
before the envelope was used for mailing and that the tear occurred when the flap 
was raised to insert the contents for mailing. This tends to be supported by the 
fact that there is a double crease at the top of the envelope, the original of 
which corresponds with the placement of the lower edge of the torn piece. 

Summarizing, examination of the submitted envelope disclosed that evidence 
of tampering to gain entry into the envelope for removal of the contents after 
original sealing is lacking. 


In view of the Crime Laboratory report, our Office is satisfied the 
envelope contains the same bid as originally submitted by Royal 
Services. 
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Inasmuch as the Post Office is capable of furnishing reasonable 
assurances that a sealed envelope has not been tampered with, and in 
light of what we have said above, we will not consider that late bids 
unjustifiably returned to bidders are prima facie unacceptable. 

Accordingly, in the circumstances, the bid of Royal Services may 
be considered for award. 


[ B~145804 J 


Compensation—Overpayments— W aiver—Aliens 


The authority in 5 U.S.C. 5584 to waive erroneous payments of compensation 
made to employees of the executive agencies is applicable to non-United States 
citizens empioyed by the United States in foreign areas, as the term “employee” 
as used in section 5584 means an employee as defined in 5 U.S.C. 2105; that is, 
an individual appointed in the “civil service,” which constitutes all appointed 
positions in the executive, judicial, and legislative branches of the Government, 
except positions in the uniformed services (5 U.S.C. 2101(1) ). Therefore, a Philip- 
pine citizen, properly appointed to a position in the executive branch to perform 
a Federal function supervised by a Federal employee, is an employee under 5 
U.S.C. 5584 and entitled to the waiver of erroneous compensation payments with- 
out regard to the fact the employment is under a labor agreement with the Philip- 
pine Government. 


To the Secretary of the Navy, November 3, 1970: 


We refer to letter of your office dated August 24, 1970, with en- 
closures, requesting our decision whether the waiver provisions of 5 
U.S.C. 5584 are applicable to non-United States citizens employed by 
the United States in foreign areas. Specifically, your inquiry concerns 
Philippine citizens employed by the United States in foreign areas 
under detailed labor agreements negotiated with the Philippine 
Government. 

Generally, the provisions of 5 U.S.C. 5584 authorize, under certain 
conditions, the waiver of erroneous payments of pay made to employees 
of executive agencies. The term “employee” as used in section 5584 
means an individual defined as an “employee” in 5 U.S.C. 2105 which 
provides in part as follows: 


(a) For the purpose of this title, “employee,” except as otherwise provided 
by this section or when specifically modified, means an officer and an individual 
who is— 

(1) appointed in the civil service by one of the following acting in an 
official capacity— 
(A) the President ; 
(B) a Member or Members of Congress, or the Congress ; 
(C) a member of a uniformed service ; 
(D) an individual who is an employee under this section ; or 
(E) the head of a Government controlled corporation ; 
(2) engaged in the performance of a Federal function under authority of 
law or an Executive act ; and 
(3) subject to the supervision of an individual named by paragraph (1) of 
be —s while engaged in the performance of the duties of his 
tion. 
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The term “civil service,” appearing in (a)(1), above, means all 
appointive positions in the executive, judicial, and legislative branches 
of the Government, except positions in the uniformed services. 5 U.S.C. 
2101(1). 

The fact that a person is not a citizen of the United States has no 
bearing on his status as an “employee” under the above definition. 
Thus, if an individual is properly appointed to a position in the execu- 
tive branch, is engaged in the performance of a Federal function, and 
is supervised by a Federal employee, he is an “employee” within the 
meaning of 5 U.S.C. 5584. Moreover, we do not regard the labor 
agreements previously referred to as affecting such a determination. 
Your question is answered accordingly. 


{ B-165816 J 


Leaves of Absence—Military Personnel—Excess Leave Accrual— 
“Continuous Period” Interruptions—Hostile Fire Pay Area Duty 


The right of a member of the uniformed services to accumulate 90 days’ leave 
under 10 U.S.C. 701(f) while serving on board a ship which operates in a desig- 
nated fire area for a continuous period of at least 120 days, during which time 
he is entitled to the special pay authorized in 37 U.S.C. 310(a), is not affected by 
the fact that the ship to which assigned operates in and out of a designated 
hostile fire area. Since crewmembers qualify for hostile fire pay for each month 
of the 4-month period of duty in a hostile fire area, the “continuous period” 
requirement in section 701(f) for accruing excess leave is satisfied, provided 
the absence during any part of the 120 days from the designated area is for 
periods of less than a calendar month. 


To the Secretary of the Navy, November 3, 1970: 


Further reference is made to letter dated September 3, 1970, from 
the Assistant Secretary of the Navy (Financial Management) re- 
questing a decision whether, under the circumstances stated, a member 
of a uniformed service who is entitled to special pay under 37 U.S.C. 
310(a) for a continuous period of 120 days can accumulate 90 days’ 
leave under 10 U.S.C. 701(f), “while he is serving on board a ship 
which is operating in a designated hostile fire area and is absent from 
such area only for periods of less than a calendar month during any 
one month or more for which he was entitled to hostile fire pay.” The 
request was assigned Submission Number SS-N-1093 by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

The Assistant Secretary states that the ship on which duty is per- 
formed was not assigned to a hostile fire area under orders contemplat- 
ing an assignment in the area of at least 120 days but does in fact 
operate in and out of the area for 120 days. A representative situation 
of certain Navy ships deployed for duty in a hostile fire pay area is de- 
scribed in the Assistant Secretary’s letter as a ship which, while de- 
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ployed overseas, operated in and out of the designated hostile fire area 
for 5 consecutive months. Members aboard that ship during that 
period received hostile fire pay for all 5 months. It is stated that at no 
time during such period was the ship out of the designated hostile fire 
area for more than 3 weeks. 

The authority for members of the Armed Forces to accumulate up 
to 90 days of leave—30 days in excess of the 60 days authorized in 10 
U.S.C. 701(b)—is contained in subsection (f) of section 701, Title 10, 
U.S. Code, as added by the act of January 2, 1968, Public Law 90-245, 
81 Stat. 782, which provides as follows: 

(f) Under uniform regulations to be prescribed by the Secretary concerned, 

and approved by the Secretary of Defense, a member who serves on active duty 
for a continuous period of at least 120 days in an area in which he is entitled 
to special pay under section 310(a) of title 37 may accumulate 90 days’ leave. 
Leave in excess of 60 days accumulated under this subsection is lost unless 
it is used by the member before the end of the fiscal year after the fiscal year in 
which the service terminated. 
Regulations implementing the above law provided in paragraph IV A, 
Department of Defense Instruction No. 1327.4, March 20, 1968, that 
personnel who serve on active duty for a continuous period of at 
least 120 days after January 1, 1968, in an area in which they are 
entitled to special pay under the provisions of 37 U.S.C. 310(a) may 
accumulate 90 days’ leave at the rate of 214 days per month for each 
month of such service. Article 3020120, Bureau of Naval Personnel 
Manual, is to the same effect and includes an appropriate provision 
relating to loss of such excess leave if not used within the stated time 
limitation. 

In our decision of February 19, 1969, 48 Comp. Gen. 546, cited 
in the Assistant Secretary's letter, we considered several questions 
raised in an addendum to Department of Defense Military Pay and 
Allowance Committee Action No. 426, with respect to the implemen- 
tation of Public Law 90-245 by the above-mentioned Department of 
Defense Instruction of March 20, 1968. Question A of the addendum 
asked what constitutes “a continuous period of at least 120 days in 
an area in which * * * [a member] is entitled to special pay under 
section 310(a) of title 37,” in considering situations involving brief 
interrupted service as the result of medical evacuation, service-imposed 
temporary duty outside the designated area, emergency leave, etc. 

After considering the hostile fire pay entitlements provisions in 
37 U.S.C. 310(a) and implementing regulations contained in Table 
1-10-1, Rule 1, Department of Defense Military Pay and Allowances 
Entitlements Manual, we said that since hostile fire pay for members 
on permanent duty in a designated hostile fire area accrues on @ 
monthly basis, we agreed with the Committee’s view that the “con- 
tinuous period” for accruing excess leave continued through absences 
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from the designated area for periods of less than a calendar month. 

A right to accumulate 90 days’ leave under 10 U.S.C. 701(f) ac- 
crues to a member who “serves” on active duty for a “continuous 
period” of at least 120 days in an area in which he is entitled to special 
pay under 37 U.S.C. 310(a). Concerning entitlement of Navy per- 
sonnel aboard ship to accrue excess leave while operating in a hostile 
fire area, the following remarks were made during the course of 
hearings on H.R. 1341 (which became Public Law 90-245); “Mr. 
Morgan. Now, does this apply to Navy personne] aboard ship that 
are there for less than a year? I think the cutoff is 120 days? Com- 
mander Jex. 120 days; yes sir.” See page 5466 of hearings [ No. 28] 
dated October 4, 1967, Subcommittee No. 3, House Armed Services 
Committee. We find nothing in the law or the regulations which 
would require, as a prerequisite for accruing excess leave, that the 
ship’s orders contemplate an assignment in the hostile fire area of 
at least 120 days. 

In line with our answer to question A in 48 Comp. Gen. 546, 550, 
it is our view that so long as the ship operates in and out of the des- 
ignated hostile fire area for at least 120 days and the crewmembers 
of that ship qualify under the law and regulations for hostile fire 
pay for each month of that 4-month period, the “continuous period” 
requirement in 10 U.S.C. 701(f) for accruing excess leave would be 
satisfied, provided the absence during any part of the 120 days from 
the designated area is for periods of less than a calendar month. For 
the reasons indicated, crewmembers of the ship in the situation 
presented in the Assistant Secretary’s letter would be entitled to ac- 
cumulate up to 90 days’ leave. The question presented is answered in 
the affirmative. 


[{ B-170675 J 


Compensation—Wage Board Employees—Conversion to Classified 
Positions—Rate Establishment 


When an employee’s wage board position is changed by agency action to the 
General Schedule while he is working a night shift, the basic rate of pay pre 
served to the employee under section 539.208 of the Civil Service Regulations 
includes the night differential, as it is a “rate of pay fixed by * * * administra 
tive action” within the contemplation of section 539.202(c), defining “rate of 
basic pay.” The inclusion of the night differential in establishing the employee's 
General Schedule rate of pay does not preclude the receipt of the prescribed 10 
percent night differential so long as he remains on the night shift, but the differ- 
ential is not to be included in the employee's retirement and life insurance base 


To the Chairman, United States Civil Service Commission, November 


4, 1970: 
This is in reference to your letter dated August 21, 1970, requesting 
our decision on whether we concur in your view that night differential 
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may be included in the “rate of basic pay” for the purposes of section 
539.203 of the Civil Service Regulations. 

It is stated in your letter that an agency has requested an interpre- 
tation of sections 539.202(c) and 539.203 of your regulations as ap- 
plied to an employee who is working a night shift when his position 
is changed by agency action from the wage system to the General 
Schedule. 

Section 539.203 provides for preserving the employee's rate of basic 
pay under such circumstances, or for increasing it to the next step of 
the General Schedule grade if it falls between two steps. Section 
539.202(c) defines “rate of basic pay” as “the rate of pay fixed by law 
or administrative action for the position held by an employee before 
any deductions and exclusive of additional pay of any kind.” 

You say that you find no record to show that the subject of night 
rates was specifically considered in the issuance of these regulations; 
but as the differential for a regular tour of duty at night has con- 
sistently been held to be a part of basic pay (23 Comp. Gen. 962 (1944) ; 
24 id. 39; 155; 189 (1944) ; 550 (1945) ; 26 id. 212 (1946), you believe 
that the correct interpretation of section 539.202(c) would include 
night differential in “the rate of pay fixed by * * * administrative 
action.” You point out that the regulation could be amended to deal 
with this element specifically, but the present regulation will have to 
be applied to conversions which have already occurred. 

It is stated further that in the instances about which you have been 
asked, the night differential in the wage positions was 10 cents per 
hour. The inclusion or exclusion of night differential in the conver- 
sion would make a difference of one step in the General Schedule grade 
to which the positions were converted. You recognize that whatever 
step of the General Schedule the employee is placed in, he will receive 
a 10 percent night differential so long as he remains on the night shift 
but point out that differential is not included in the retirement and 
life insurance base. 

In view of the foregoing, you propose to advise the agency that for 
the purpose of preserving an employee's rate of basic pay under sec- 
tion 539.203, the “rate of basic pay” in a wage position includes the 
night differential paid him in that position. In addition, you propose 
to advise the agency that inclusion of the night differential in the rate 
of basic pay for the purpose of determining the employee's rate in the 
General Schedule will not preclude his receipt of the prescribed 10 
percent night differential in the General Schedule position. 

We have no objection to your advising the agency along the lines 
proposed. 
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[ B-131836 J 


Family Allowances—Separation—Type 2—Ship Duty—Ashore 
Effect 


Navy members who travel during 48 hours of liberty, 72 hours if a holiday is 
involved, from the place of ship overhaul to the home port of the ship to visit 
dependents and return at Government expense pursuant to Public Law 91-210, 
do not forfeit entitlement to the $30 per month Family Separation Allowance, 
type II, authorized in 37 U.S.C. 427(b) for members separated from their de- 
pendents while on board ship for a continuous period of more than 30 days. The 
legislative history of Public Law 91-210, enacted as beneficial legislation to 
permit members to travel at Government expense from a place of vessel overhaul 


to home port to visit dependents, evidences no intent to deprive a member of 
other benefits by reason of a short visit with dependents on the usual type of 


Navy liberi 
To the Secretary of the Navy, November 5, 1970: 

We again refer to letter of September 24, 1970, from the Assistant 
Secretary of the Navy (Financial Management) requesting a deci- 
sion as to the entitlement of shipboard members to Family Separa- 
tion Allowance, type II, when they travel from the place where the 
ship is undergoing overhaul to the home port of the ship to visit de- 
pendents and return at Government expense pursuant to Public Law 
91-210, 37 U.S.C. 406b, and the travel is performed in a single period 
of liberty. The request was assigned submission No. SS-N-1096 by 
the Department of Defense Military Pay and Allowance Committee. 

The Assistant Secretary says that Public Law 91-210, approved 
March 13, 1970, provides new transportation entitlements at Govern- 
ment expense for shipboard members of the uniformed services from 
the place a ship is undergoing overhaul to the home port of the ship 
and return, provided the member’s dependents are residing at the home 
port of the ship. He says that these entitlements were implemented 
by the Joint Travel Regulations, Volume 1, by the addition of part O 
to chapter 6, and that implementation by the Navy was accomplished 
by the issuance of Naval Message 311947Z of March 31, 1970 (ALNAV 
05) which was superseded by SECNAV Instruction 7220.67 dated 
July 21, 1970. He states that both the ALNAV and the SECNAV 
Instruction provide, in pertinent part, that the transportation entitle- 
ments will be utilized in conjunction with normal leave or liberty. 

The Assistant Secretary says that in view of decisions 43 Comp. 
Gen, 332 (1963) and 43 Comp. Gen. 748 (1964) it is clear that a mem- 
ber’s entitlement to Family Separation Allowance, type II, does not 
terminate when he visits his dependents at the home port in connec- 
tion with authorized leave. He points out, however, that the 1964 de- 
cision also provides that when a member is visiting his dependents in 
connection with “compensatory absence”—which is described as “a 
lumping together of several liberties”’—the member's entitlement to 
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Family Separation Allowance, type II, terminates during the period 


of the visit and he does not again qualify for the allowance until he 


returns to the vessel and thereafter serves the required period of 30 
days. 


In view of the holding in the 1964 decision the Assistant Secretary 
says that doubt exists as to the entitlement to Family Separation 


Allowance, type II, when a single period of liberty is involved in con- 
nection with travel of a member from place of overhaul to home port 
and return for the purpose of visiting dependents residing at the home 
port. 

As an example, mention is made of a ship with home port at New- 
port, Rhode Island, which is undergoing inactivation at Boston, Mas- 
sachusetts. Members whose dependents reside in Newport are granted 
weekend liberty. They travel in a privately owned vehicle from Boston 
to Newport on Friday after working hours and return to Boston on 
Sunday evening. The Assistant Secretary says that under Public Law 
91-210 and paragraph M6701 of the Joint Travel Regulations, the 
operator of the automobile is entitled to reimbursement for travel from 
Boston to Newport and return at 5 cents per mile for trips performed 
during the intervals specified in the statute. The question is presented, 
however, whether entitlement to Family Separation Allowance, type 
II, of the driver and passengers terminates on Friday and does not 
accrue again until after the 30-day qualifying period beginning on 
Sunday has expired. In view of the substantial number of personnel 
attached to ships scheduled for inactivation in the near future, the 
Assistant Secretary requested our early consideration of the problem. 

So far as is pertinent here, 37 U.S.C. 427(b) provides for a Family 
Separation Allowance of $30 per month, designated by the services as 
type II, for periods when there is an enforced separation of the member 
and his dependents including when “he is on duty on board a ship away 
from the home port of the ship for a continuous period of more than 
30 days.” 

In 43 Comp. Gen. 748 (1964) there was considered the entitlement 
to this allowance for members of the Coast Guard permanently as- 
signed to isolated units or stations who are required to serve at their 
stations for continuous short periods not exceeding 21 days each fol- 
lowed by an interval of compensatory absence not exceeding 7 days. 
We pointed out that the granting of such compensatory absence is 
authorized by 14 U.S.C. 511, and that implementing regulations con- 
tained in Coast Guard Personnel Manual provide that such compensa- 
tory absence is a form of liberty granted to personnel on light ships, at 
light houses, and other aids to navigation. 

Those regulations further provide that compensatory time is not a 
right to any individual but is authorized for the purpose of maintain- 
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ing the efficiency of the service by providing a method of compensating 
any individual for normal liberties lost through serving at isolated 
units. Since under those provisions it was evident that, generally, for 
at least 1 full week of each month of their assignment, these members 
“an rejoin their dependents who were authorized to move at Govern- 
ment expense to the area in which the isolated duty station is located, 
we held that there is not an enforced separation for an extended period 
of time as contemplated by 37 U.S.C. 427(b). That decision also men- 
tions that such compensatory time and leave may be authorized 
consecutively. 

Public Law 91-210, approved March 13, 1970, amended chapter 7 of 
Title 37, U.S. Code, by adding a new section 406b. That section provides 
that under regulations prescribed by the Secretary concerned a member 
of the uniformed services who is on permanent duty aboard a ship 
which is being overhauled away from its home port and whose de- 
pendents are residing at the home port of the ship is entitled to trans- 
portation, transportation in kind, reimbursement for personally 
procured transportation, or an allowance for transportation as pro- 
vided in section 404(d) (3) of that chapter for round trip travel from 
the port of overhaul to the home port on or after the thirty-first, ninety- 
first, and one hundred and fifty-first calendar day after the date on 
which the ship enters the overhaul port or after the date on which the 
member becomes permanently attached to the ship, whichever date 
is later. 

The legislative history of the measure shows that a member would 
not be entitled to the transportation where he had been attached to the 
ship “for less than 30 consecutive days.” Page 5, Senate Report No. 
91-665 to accompany H.R. 8020. That report also shows it has been 
the practice for the members to travel from the vessel to the home port 
at. personal expense on “available weekends.” Presumably, this refers 
to liberty travel. 

With respect to liberty, paragraph 3030100-1, Bureau of Naval Per- 
sonnel Manual, provides that liberty, as defined in Navy Regulations, 
is authorized absence of a member from a place of duty not chargeable 
as leave. It further provides that liberty may not be taken in con- 
junction with leave and that it may be granted by commanding officers 
at any time for a period of 48 hours or less and that this period may be 
extended to 72 hours if it includes a holiday proclaimed by the Presi- 
dent or authorized by the Secretary of the Navy. It further provides 
that in certain circumstances liberty may be granted for as much as 96 
hours. 

Our holding in 43 Comp. Gen. 748 that a period of compensatory 
absence under 14 U.S.C. 511 and Coast Guard regulations, permit- 
ting a member to be with his dependents a full week each month, 
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would terminate his entitlement to Family Separation Allowance, 
type II, was based on the long period each month that he would be 
with his dependents. Apparently, the Navy has no similar provision. 

Public Law 91-210 was enacted as beneficial legislation to permit 
members to travel at Government expense from the place of overhaul 
of the vessel to the home port to visit their dependents. There is noth- 
ing in the legislative history of the law to indicate any intention to de- 
prive a member of other benefits by reason of such a short visit with 
his dependents on the usual type of Navy liberty. 

Accordingly, if entitlement otherwise exists, we would not be re- 
quired to object to the continuation of Family Separation Allowance, 
type II, where members are granted liberty for not to exceed 48 hours 
(72 hours if a holiday is included) for the purpose of visiting their 
dependents. There would be no transportation entitlement, however, 
where, as in the example presented, the vessel is undergoing inactiva- 
tion rather than overhaul. See decision of October 26, 1970, 50 Comp. 
Gen. 320, to the Secretary of Defense. 


[ B-169874 J 


Bids—Two-Step Procurement—Second Step—Deviating From 
First Step . 


The determination to open the late bid received on one of two technical proposals 
submitted under the first step of a two-step procurement and found acceptable, 
even though the equipment offered did not meet all the details of the specifica- 
tions, was proper since the delay in delivery of the bid received more than 24 
hours before bid opening was due to Government mishandling. Although the bid 
was accompanied by a covering letter and unsolicited descriptive literature at 
variance with the specifications, it is nevertheless a responsive bid; for it is in- 
conceivable that the low bidder, who had qualified under the first step, would 
disqualify itself in the second step and, therefore, the deviating material is 
viewed as an attempt to identify which of the two accepted first-step proposals 
was being priced in the second step. 


To Gilbert A. Cuneo, November 5, 1970: 


Reference is made to your letter of October 21, 1970, and previous 
correspondence, protesting against an award to the Kearney & 
Trecker Corporation under invitation for bids F09603-70-B-4970 is- 
sued by Warner Robins Air Materiel Area (WRAMA), Georgia. 

The subject invitation is the second step of a two-step procurement 
for two machining centers with an option for a third. In the first step, 
Kearney & Trecker submitted one technical proposal based upon the 
Milwaukee-Matic Series Eb and another upon the Modu-Line 3630. 
Kearney & Trecker submitted descriptive literature, brochures, photo- 
graphs, and specifications with the proposals. The proposals were 
evaluated and after some amendment changes had been accepted by 
Kearney & Trecker, both of its proposals were approved by WRAMA, 
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and Kearney & Trecker was provided with an invitation to bid on 
the second step. Proposals submitted by Pratt & Whitney, Inc. and the 
Ex-Cello-O Corporation were also approved for bidding in the second 
step. 

All three companies bid on the second step. Although the Kearney & 
Trecker technical proposals for alternate equipments were both ac- 
ceptable, it bid on the basis of furnishing only one type of equipment 
in the second step. As noted above, the second step solicited bids for 
two machines and an optional third machine. Kearney & Trecker’s 
bid was low in the amount of $150,011.70 for the first machine, $149,- 
908.70 for the second machine, and $149,796 for the optional machine. 
Pratt & Whitney prices for the items were $160,329.60, $160,172.60, 
and $159,322.80, respectively. Ex-Cello-O bid $251,525 on all three 
items. 

Pratt & Whitney protested against acceptance of the Kearney & 
Trecker bid on three alternative grounds: 

(1) that Kearney & Trecker’s first-step technical proposal for 
the equipment bid upon did not meet the specification 
requirements ; : 

(2) that enclosures accompanying the bid qualified it; 

(3) that it is a late bid. 

It is contended that the first-step technical proposal for the equip- 
ment bid upon did not meet the Government specifications in a num- 
ber of respects. In connection with the variable speed requirement, it 
is pointed out that. paragraph 3.4.6 of the specifications provides: 

Spindle. The spindle shall be provided with means of varying its speed through- 
out the range of speeds specified for the machine classification shown in Table I. 
Speed changes may be accomplished by use of a stepchange transmission in con- 
junction with an AC motor, by use of variable speed DC motors with limited gear 
changes, by use of direct-connected variable speed DC motor drive by an AC 
motor with variable speed belt drive or by use of variable speed hydraulic 
motor. * *'* 

In that regard, it is noted that Kearney & Trecker proposed using a 
two-speed hydraulic motor with a 16-step gearbox which will result in 
an output of 32 speeds. It is stated that the two-speed hydraulic motor 
in the Kearney & Trecker machine does not meet the requirement of 
the specifications for a “variable” speed hydraulic motor capable of 
varying the spindle speeds throughout the range of 100 to 2,000 RPM 
as stated in table I of the specifications. It is stated further that the 
number of speed variations is less than that intended by the specifica- 
tions and will not meet the needs of the procuring activity. 

However, the specifications did not state the number of speed varia- 
tions and the 32-speed capability of the Kearney & Trecker machine 
during technical evaluation of proposals in the first step was deter- 
mined to be satisfactory; and technical personnel have advised our 
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Office informally that the 32-speed capability will be sufficient. Further, 
the specification stated the speed changes “may” (not shall) be accom- 
plished by the alternative methods listed. Therefore, we believe that the 
Kearney & Trecker machine met this specification requirement. 

Moreover, even if it can be said that the Kearney & Trecker proposal 
did not meet all the details of the quoted portion of paragraph 3.4.6 
of the specifications, such fact would not significantly affect the respon- 
siveness of the proposal if the procuring agency is satisfied, as it ap- 
parently is, that the essential requirements of the specification will be 
met. See paragraph 2-503.1(e) of the Armed Services Procurement 
Regulation which provides that first-step proposals which fail to con- 
form to the “essential” requirements or specifications are nonrespon- 
sive and are to be categorized as unacceptable. 

Another respect in which it is contended the Kearney & Trecker pro- 
posal did not conform to the specifications is the full floating zero re- 
quirement. In that regard, it is pointed out that the ordering data 
stated that a full floating zero is required. The Air Force responded 
that Kearney & Trecker indicated compliance with the requirement 
in paragraph 3.3.8 of the specification it submitted with the technical 
proposal. The Air Force relied upon the fact that paragraph 3.3.8 
stated : 


Full Zero Shift. Means shall be provided so that the zero reference point may 
be adjusted over the entire range of the controlled axis. Once established, this 
reference point shall remain in the control memory until a desired change is insti- 
tuted. By manually returning the slides to within .040’’ of the home positions and 
depressing the zero axis position buttons, the machine shall automatically re- 
synchronize to the standard grid. 

You contend that the Air Force has confused full floating zero with 
full zero shift. In that regard, you point out that Roberts and Prentice 
observed in appendix “C” of Programming for Numerical Control 
Machines that it is common to confuse these features. However, we ob- 
serve that in drawing a distinction between full floating zero and full 
zero shift, appendix “C,” attached to your letter of September 10, 
1970, states that a floating zero machine “has no fixed reference point 
(or zero point) on the machine table” and that in a floating zero control 
“the zero is ‘established.’ ” We note the similarity of that language to 
that in paragraph 3.3.8 which states that “the zero reference point may 
be adjusted over the entire range of the controlled axis” and speaks 
of the zero reference point being “established.” We therefore believe 
that the Air Force position that Kearney & Trecker proposed a full 
floating zero feature, representing a technical determination which we 
are unable to dispute, is controlling. You have also pointed out that 
paragraph 3.3.8 speaks of the “controlled axis” and you state that this 
refers to the XZ axis and that the Kearney & Trecker machine is not 
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capable of adjusting the reference point for the “Y” axis. However, we 
observe that paragraph 3.3.2 states that “The control system shall con- 
trol single movement or multiple movements of three axes (X, Y & 
Z).” It thus appears that the “Y” axis is one of the controlled axes. 

Another respect in which it is contended the Kearney & Trecker 
proposal did not conform to the specifications is with reference to the 
spindle speed and feed rate coding requirement. In that regard, it is 
pointed out that the ordering data furnished under paragraph 6.2 of 
the specifications provides : 

Speed and feed rate coding shall conform to Electronics Industries Association 
(EIA) Standard RS-274 or National Aerospace Standard (NAS) 955. 

It is stated that the industry standards provide that the speed be ex- 
pressed at least as a three-digit number, whereas the Kearney & 
Trecker equipment will only operate on a two-digit code. Although the 
industry standard uses permissive language in setting forth the digit 
requirement, it is contended that the above-quoted statement in the 
ordering data that the speed and feed rate coding “shall conform” to 
the industry standards makes the permissive language of the industry 
standards mandatory. However, the Air Force has reported that two- 
digit coding would be adequate for its needs and Air Force technical 
personnel who prepared the ordering data have advised us informally 
that despite the use of the words “shall conform” in the ordering data, 
it was actually intended at the time of preparation of the ordering data 
that the permissive aspect of the industry standards with respect to the 
speed and feed coding should prevail. However, even if the language 
of the ordering data should be construed to require a three-digit code, 
paragraph 5 of the letter request for technical proposals provided that 
offerors could propose deviations to the requirements of the specifica- 
tion; paragraph 6 encouraged proposals presenting “different basic 
approaches ;” and paragraph 7 stated that among other factors the 
criteria for evaluating technical proposals would include “operational 
suitability.” Therefore, it was apparent that proposals would not 
necessarily be evaluated on the basis of strict compliance with all the 
details of the specification and the acceptance of two-digit operation 
does not appear improper in the circumstances. See 46 Comp. Gen. 34 
(1966) and B-168138, February 17, 1970. 

It has also been contended that the machine proposed by Kearney & 
Trecker does not have axis inversion capability as required by the 
specifications. Kearney & Trecker did request in the technical proposal 
that the requirement be deleted, but subsequently withdrew the re- 
quest in writing during the first step. 

Another contention is that the Kearney & Trecker machine does not 
have an integrated circuit design as required by the specifications. 
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However, the Kearney & Trecker proposal contained a statement that 
the latest generation of controls employing integrated circuitry is 
offered. 

Finally, it is stated that the Kearney & Trecker brochure and photo- 
graph describe a three-axis center, whereas the specifications require 
four axes. However, Kearney & Trecker has offered four axes. The 
Government ordering data states, “In lieu of that specified in Table I 
the rotary table shall be automatic tape controlled (4th axis) with 
capabilities of positioning to any one of 360,000 divisions or positions 
in 0.001 degree.” The literature submitted by Kearney & Trecker as a 
part of the proposal stated, “Full 4-axis simultaneous contouring capa- 
bility is offered in conjunction with the 360,000 position index table 
and the Position/Contouring options.” 

In view of the foregoing, the technical determination made that 
Kearney & Trecker’s first-step proposal was acceptable does not appear 
to have been inconsistent with the requirements stated in the first step 
of the procurement. 

This brings us to the question whether the second-step bid was an 
acceptable late bid and, if so, whether it was a qualified bid that should 
be rejected. The scheduled bid opening time*was 10 a.m., Monday, 
May 18, 1970. At that time, the bid from Pratt & Whitney was the 
only bid received by the contracting officer. The bid from Kearney & 
Trecker was not received by the contracting officer until 10:45 a.m. 
that day. However, it had been received in the mailroom of the activity 
on the previous day, Sunday, May 17, 1970, at 9 a.m. The delay in 
delivering the bid to the contracting officer was attributed to the 
absence of mail distribution at the base over the weekend and to the 
time involved on Monday morning in distributing mail which had 
accumulated over the weekend. Since the bid had been received in the 
mailroom more than 24 hours before the scheduled bid opening time, 
the delay in receipt by the contracting officer was determined to be due 
to mishandling by the Government after receipt at the installation. 
Here the bid was received at the installation the morning of the day 
before the bid opening. In 42 Comp. Gen. 508 (1963), we considered a 
case where the bid was received at the installation at 5:20 a.m. the 
same morning as the bid opening scheduled for 10 :30 a.m., but was not 
delivered to the bid room until after bid opening. We held in that case 
that the late receipt of the bid at the bid room was due solely to mis- 
handling by the Government. In that connection, at page 512, it was 
stated : 


* * * In fact, if bids invited to be sent by mail are to be required to be at a 
particular room or office by the time set for opening, although deliveries of mail 
hy postal employees must be made at a different point, we feel that the Govern- 
ment owes to all prospective bidders a duty to establish procedures calculated to 
insure that the physical transmission of bids from the one place to the other will 
not be unreasonably delayed. * * * 


449-795 O - 72 - 24 
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In view thereof, the determination to open the late bid from 
Kearney & Trecker does not appear to have been improper. 

The bid from Kearney & Trecker was accompanied by a letter 
which, insofar as pertinent, stated : 

Enclosed is our response to the subject bid request. We are pleased to quote 
our standard MILWAUKEE-MATIC Series Eb Machining Center. 

We have included our standard proposal covering the pricing for the machine 
and all options, along with a brochure which contains a photograph of the Series 
Eb. We have also enclosed two [2] copies of all manuals normally supplied with 
the machine. 

It is contended that Kearney & Trecker qualified its bid by the state- 
ment in the letter that it is quoting the “standard” Milwaukee-Matic 
Series Eb Machining Center and by the literature and manuals sup- 
plied with the bid. In that regard, it is contended that the literature 
submitted with the bid does not conform in all respects to the Govern- 
ment requirements and demonstrates an intention to furnish some- 
thing other than the Government’s requirements. Further, it is 
contended that information contained in the manuals which were re- 
quired to be submitted with the bid demonstrated that the machine 
will not meet the Government requirements. In that regard, it is 
pointed out that the manuals were required to be submitted as com- 
mercial data which the invitation stated was required “for evalua- 
tion.” You have cited a number of decisions of our Office for the 
proposition that a bid is required to be rejected as nonresponsive 
when literature, unsolicited or not, submitted with the bid shows an 
intent to qualify the bid or creates an ambiguity as to what the bidder 
intends to furnish. Those decisions deal with the usual formally ad- 
vertised procurement—not a two-step procurement. 

As indicated above, the first-step proposal of Kearney & Trecker, as 
modified, was approved as acceptable. Therefore, we believe that the 
statements made by Kearney & Trecker in its cover letter transmitting 
its bid under the second step must be read against that background. 
As pointed out in 45 Comp. Gen. 221, 224 (1965), it is inconceivable 
that a qualified bidder would go to the effort and expense of pre- 
paring an acceptable technical proposal in the first step only to dis- 
qualify itself in the second step by deviating from its accepted techni- 
cal proposal. In the circumstances, we do not believe that the cover 
letter or the unsolicited literature submitted with the bid should be 
construed as an attempt to impose any kind of restriction upon the 
first-step proposal that was approved, but rather should be construed 
as an attempt to identify which of the two accepted first-step pro- 
posals it was pricing in the second step. Although the manuals were 
required to be submitted with the bid for evaluation, AFPI 71-531- 
(19), which was supplied’ by amendment to the invitation, indicates 

that the manuals were for the purpose of “determining the technical 
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adequacy and accuracy of such data.” Thus, it may be said that the 
manuals were not intended for use in determining whether the ma- 
chine meets the specifications. Therefore, any deviation in the data 
contained in the manuals does not, in our view, constitute a qualifica- 
tion fatal to the bid. In that connection, we note that AFPI 71-531- 
(19) A, which also was a part of the invitation, provides that the 
manuals may be supplemented to incorporate minor changes to be 
acceptable for Air Force use. 
In view of the foregoing, the protest is denied. 


[ B-168024 J 


States—Municipalities—Services to Federal Government—Service 
Charge v. Tax 


The service charge levied on each ton of refuse deposited at a county inciner- 
ator by Federal agencies or their contractors, which is not imposed on residents 
or non-Federal tax-exempt users including State agencies where the cost of oper- 
ation and maintenance of the incinerator is borne by general tax revenues and 
the county’s authority to levy the tax is doubtful, is in the nature of a tax to 
which the United States (U.S.) is immune; and the placement of the. U.S. 
in a separate category from other property tax-exempt entities for the purpose 
of imposing the charge is an unreasonable:and discriminatory classification on 
the part of the county and, therefore, the payment of the charge is unauthor- 
ized. However, payment of the charge may continue to be made under contracts 
including the charge and providing for refund upon resolution of the matter. 


States—Municipalities—Services to Federal Government—Pay- 
ment Based on Quantum of Services 


A reasonable charge by a political subdivision based on the quantum of direct 
service furnished, and which is applied equally to all property tax-exempt en- 
tities, need not be considered a tax against the United States, even though the 
services are furnished to the taxpayers without a direct charge, provided the 
political subdivision is not required by law to furnish the service involved with- 
out a direct charge to all located within its boundaries, such as fire and police 
protection. 


To the Secretary of the Army, November 9, 1970: 

Reference is made to the letter dated August 4, 1970 (reference 
JAGT 1970/7082), from the Acting Assistant Secretary of the Army 
(Installations and Logistics), requesting our decision as to the pro- 
priety of payment of a charge levied by Arlington County, Virginia, 
on each ton of refuse deposited at the county’s incinerator by Fed- 
eral agencies or their contractors. 

As described in the letter, the facts giving rise to the problem are: 

Refuse generated by Department of the Army installations located in Arling- 
ton County, Virginia (e.g.. Fort Meyer) is picked up at the installations by con- 
tractors under Department of the Army contracts. The contractors, in turn, 
deposit the refuse at an incinerator operated by the County for disposal. The 
County levies a charge of $7.36 per ton for refuse deposited at the incinerator 
by Federal agencies or their contractors. The County does not levy any charge 


at the incinerator against any party except Federal agencies and their con- 
tractors. It is understood that all individuals, other than Federal agencies and 
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their contractors, receive incinerator services without special charge; and that 
the cost of the incinerator services is absorbed by the general tax revenues of the 
County. The United States exercises exclusive legislative jurisdiction over the 
Army installations (e.g., Fort Meyer) involved. The Department of the Army 
contractors, of course, must recognize this County charge as one of their costs 
for bidding purposes under the contracts; and accordingly the economic burden 
of the charge is passed on to the United States. 


The issue here is whether the Federal Government is liable for pay- 
ment of the incinerator service charges assessed by the county. 

Citing decisions of this Office, the Acting Assistant Secretary takes 
the position that where a charge for services is levied against a Fed- 
eral agency, and the service involved is furnished free to other resi- 
dents, the cost of which is absorbed from the general tax revenues of 
the county or municipality, the charge is considered to be in the nature 
of a tax imposed against the Government, which charge would be im- 
proper for the Federal agency to pay. 

The Arlington County incinerator is owned and operated for the 
convenience and health of county residents. The cost of operating and 
maintaining the incinerator is borne by general tax revenues. However, 
the county imposes a charge for refuse deposited by Federal agencies 
or their contractors, but not against other users of the incinérator. 
Thus, non-Federal tax-exempt institutions, including agencies of the 
Commonwealth of Virginia, are not required to pay the incinerator 
service charge. It is apparently the county’s position that the amount 
billed is not a tax but rather a service charge based upon the guantum 
of service rendered to the Federal Government. 

We have held, in effect, that where a direct charge for services is 
levied against a Federal agency and the service involved is furnished 
to other residents of the political subdivision without a direct charge 
(i.e., the cost of the service is absorbed from the general tax revenues 
of the political subdivision involved), the direct charge is in the 
nature of a tax against the Federal agency and the United States is 
immune therefrom. See 49 Comp. Gen. 284 (1969). Cf. B-131932, 
March 13, 1958; B-129013, September 20, 1956; 35 Comp. Gen. 311 
(1955) ; and 24 7d. 599 (1945). 

It has also been held that a charge made by a State or a political 
subdivision of a State or a service rendered or convenience provided 
is not a tax. Fair and reasonable compensation for a service rendered 
or a facility used is not a tax. See Packet Co. v. Keokuk, 95 U.S. 80 
(1877) ; Transportation Co. v. Parkersburg, 107 U.S. 691 (1882) ; Huse 
v. Glover, 119 U.S. 543 (1886) ; Sands v. Manistee River Improvement 
Co., 123 U.S. 288 (1887) ; 24 Comp. Dec. 45 (1917) ; 1 Comp. Gen. 560 
(1922) ; 9 éd. 41 (1929) ; 18 id, 562 (1938) ; 29 id. 120 (1949) ; 31 id. 405 
(1952) ; 34 #4. 398 (1955) ; and 42 id. 246 (1962). Cf. 42 id. 653 (1963). 


We have carefully reviewed all our prior decisions in this area and 
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are now of the view that a reasonable charge by a political subdivision 
based on the guantum of direct services actually furnished and applied 
equally to all property tax-exempt entities need not be considered a tax 
against the United States, even though the services in question are 
provided to the taxpayers of the political subdivision without a direct 
charge, provided the political subdivision is not required by law to 
furnish the service involved—without a direct charge—to all located 
within its boundaries—such as fire and police protection. 

In the instant case, there is no question but that the Federal Govern- 
ment is receiving a service, the charge for which is based on the guan- 
tum of the services furnished, and there is nothing in the present record 
to indicate that the charge is unreasonable. However, it does not appear 
that the charge in question is levied against other property tax-exempt 
users of the incinerator. Thus, the incinerator charge as presently im- 
posed discriminates against the Federal Government in favor of other 
property tax-exempt entities. 

It is well settled that municipal ordinances must be uniform, fair, 
and impartial in their operation and must not be discriminatory, arbi- 
trary, or capricous; and that any classification must be based on natural 
distinctions and must bear a reasonable relationship to the object of the 
legislation. See 37 Am. Jur. “Municipal Corporations,” S. 158; Stand- 
ard Oil Co. v. City of Charlottesville, 42 F. 2d 88 (1930); City of 
Fredericksburg v. Sanitary Grocery Co., Inc., 190 S.E. 318 (1937) ; 
110 ALR 1195; and Virginia Electric and Power Co. v. Common- 


wealth, 194 S.E. 775 (1938). In our view the placement of the United 
States in a separate category from other property tax-exempt entities 
for the purpose of imposing incinerator service charges is an unreason- 
able and discriminatory classification on the part of Arlington County. 
Cf. Phillips Chemical Co. v. Dumas School District, 361 U.S. 376, 383- 
387 (1960). In that case it was held that where lessees of real property 
from the State or its political subdivisions are exempt from the pay- 
ment of a tax on their leaseholds, it is discriminatory to require lessees 
of the Federal Government to pay such tax. 

Also, it is not clear that Arlington County has authority to impose 
an incinerator service charge. It is stated in the Acting Assistant 
Secretary’s letter that : 

It appears that no ordinance of the County officially authorizes or permits the 


charge here involved. However, it is understood that an item for revenues from 
the incinerator charges in a certain amount appears in the County budget. 


A review of the Code of the County of Arlington—particularly chapter 
10, entitled “Garbage, Refuse, and Weeds”—by this Office has similarly 
failed to turn up an ordinance authorizing the charge. Without an 
ordinance authorizing a service charge, we fail to see how the county 
may impose one. 








346 DECISIONS OF THE COMPTROLLER GENERAL [50 


Moreover, it is not clear from an examination of the Code of Virginia 
whether the governing body of Arlington County has the authority to 
enact an ordinance imposing a charge for the use of its incinerator, 


or at least imposing a charge on the United States alone for such 
services. 

In light of the foregoing, we must conclude that payment of the 
charge in question by your Department to Arlington County is unau- 
thorized. However, it appears that Federal agencies and their contrac- 
tors have been paying incinerator charges to the county since 1951. 
Also, the Acting Assistant Secretary advises that new contracts for 
picking up refuse at Army installations in the county contain— 


* * * a special contract provision requiring the inclusion of the charge in the 
contract price; entitling the Government at its election, to direct contractor to 
litigate the validity of the charge (with reimbursement to contractor for reason- 
able legal fees) ; and providing for the refund by contractor to the Government of 
any refunds received by contractor from the County. 


Accordingly, we would have no objection to your Department con- 
tinuing to make payments under such contract provision to the contrac- 
tors involved, pending early resolution of the matter by appropriate 
action by your Department under the contract provision or otherwise. 


[ B-170268 J 


Bids—Two-Step Procurement—Use Basis—Injunction to Prevent 


An offeror who was granted a court injunction to prevent the opening of bids 
and the award of a contract under a two-step procurement, and who protested 
the use of the two-step method to obtain a ship's hull side blast-cleaning unit. 
stating the Navy was required pursuant to paragraphs 3-108 and 3-214 of the 
Armed Services Procurement Regulation to negotiate a sole source contract 
with it as the developer of the unit, has no basis for objection. The Secretary 
only has authority to determine that a sole source procurement to avoid duplica- 
tion of investment and effort is justified, and the evidence did not warrant 
invoking his authority; and as the conditions prescribed in paragraph 2—502(a) 
of the regulation for the use of the two-step method of procurement existed, the 
determination to use this method was within the cognizance of the procurement 
officers. 


Contracts — Specifications — Amendments—Furnishing Require- 
ment 


The requirement in paragraph 2-208(a) of the Armed Services Procurement 
Regulation (ASPR) that amendments to invitations for bids must be sent to 
everyone to whom invitations had been furnished has reference to amendments 
issued under the competitive system prior to the opening of bids; and. there- 
fore, an amendment issued after the closing date for the receipt of technical 
proposals to the only two concerns out of 37 potential suppliers solicited under 
the first step of a two-step procurement who had responded to the Request for 
Technical Proposals (RFTP) was proper and in accord with ASPR 3-806.1(e), 
relative to changes occurring in requirements during negotiations. In fact. if the 
firms who had not responded to the RFTP had been furnished copies of the 
amendment and responded, the provisions of the “Late Proposals and Modifica- 
tions” clause would be for application. 











Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 347 


Bids — Two-Step Procurement — Use Basis — Administrative 
Authority 

While the second step of the two-step method of procurement is conducted under 
the principles of formal advertising pursuant to paragraph 2—503.2 of the Armed 
Services Procurement Regulation, the first step of the procedure, in furtherance 
of the goal of maximized competition. contemplates the qualification of as many 
technical proposals as possible under negotiation procedures; and as this two 
step procedure is intended to extend the benefits of competitive advertising 
to procurements which previously were either negotiated competitively or nego- 
tiated on a sole source basis. the determination how to best satisfy the Govern- 
ment’s requirements is within the ambit of sound administrative discretion, and 


the use of the two-step procedure will not be questioned when supported by the 
record. 


To Arnold & Porter, November 9, 1970: 


Reference is made to your letters of August 18 and September 4, 
1970, protesting on behalf of The Wheelabrator Corporation (Wheela- 
brator) against the two-step formal advertising method of procure- 
ment used under solicitation No. N00600-70—-B-0478, issued by the 
United States Navy Purchasing Office, Washington, D.C. We also 
have Wheelabrator’s letter of July 22, 1970, concerning this procure- 
ment. The August 24, 1970, report of the Navy contracting officer was 
furnished to you for your consideration and by letter of September 4 
you submitted for our consideration your comments on the Navy 
position as expressed in the report. However, for the purposes of our 
discussion, we believe it is necessary to restate essential parts of that 
report. 

On January 9, 1970, the Navy Purchasing Office received a requisi- 
tion which requested the procurement of a ship’s hull side blast-clean- 
ing unit for the Norfolk Naval Shipyard. The contracting officer de- 
termined in light of information and requirements contained in the 
requisition and collateral information developed during discussions 
with the shipyard that, while the specifications were not adequate for 
procurement by conventional formal] advertising, there existed all of 
the conditions prescribed by paragraph 2-502(a) of the Armed Serv- 
ices Procurement Regulation (ASPR) for the use of the two-step 
formal advertising method. 

Subsequently, on April 22, 1970, the first step of the procurement, 
a request for technical proposals (RF TP) N00600-70-B-0478, in the 
format. prescribed by ASPR 2-503.1, was furnished to 37 potential 
suppliers including two firms known to have already constructed 
cleaning units similar to the unit required. In addition, the procure- 
ment was synopsized in the Department of Commerce Business Daily. 
The RFTP required that technical proposals be received at the Navy 
Purchasing Office by 4:30 p.m., June 2, 1970. 

In response to RFTP-0478, four technical proposals were received 
from two prospective contractors, one from the Pangborn Division of 
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The Carborundum Company (Pangborn) and three from Wheela- 
brator. The proposals were forwarded for technical evaluation on 
June 3, 1970, and the technical review of the proposals received re- 
vealed that each offeror (Wheelabrator and Pangborn) had submitted 
a technical proposal which was reasonably susceptible to being made 
acceptable without affecting a basic change to the proposal as 
submitted. 

As reported, certain changes were made in the specifications during 
the conduct of negotiations of the technical proposals and amend- 
ment No. 0001 was issued on June 24, 1970, to Wheelabrator and Pang- 
born and the date for receipt of revisions to the technical proposals 
already submitted was extended to July 2, 1970. Subsequently, after 
technical review of the proposals as amended and clarified through 
discussions with each offeror, it was determined that Wheelabrator 
and Pangborn had submitted acceptable technical proposals. There- 
after, on August 3, 1970, the second step of the procurement, invitation 
for bids (IFB) No. N00600-70—-B-0478, was issued pursuant to ASPR 
2-503.2 to Wheelabrator and Pangborn. However, Wheelabrator by 
telegram of August 6, 1970, notified the contracting officer that it did 
not plan to respond to the IFB and returned its copy of the solici- 
tation to the contracting officer. 

Wheelabrator then filed suit on August 17, 1970, in the United 
States District Court for the District of Columbia (Zhe Wheela- 
brator Corporation v. John H. Chafee, Secretary of the Navy, and 
Margaret S. Anderson, Contracting Officer, U.S. Navy Purchasing 
Office, Civil Action No. 2437-70), for an injunction and other relief 
against the opening of bids and the award of a contract under this 
solicitation. The plaintiff’s complaint filed in the case shows that one of 
the purposes in seeking an injunction was to prevent an award of the 
contract thereby preserving plaintiff’s right of protest to the Comp- 
troller General. A temporary restraining order was granted on August 
17; and on August 31, 1970, the court issued a preliminary injunction 
which prohibits the opening of bids or making an award under the 
second step of the solicitation. The court further set the date of 
November 16, 1970, for a hearing on the merits of Wheelabrator’s 
complaint. 

The arguments advanced by Wheelabrator in its protest before our 
Office are essentially the same as those presented to the court which it 
adopted in reaching the following “Conclusions of Law” : 


2. The record shows that there is substantial question as to the legality 
of defendants’ action in procuring the portable ship hull cleaner pursuant to 
the method of “two-step formal advertising” and that there is a substantial 
likelihood that upon final hearing plaintiff will establish that defendants’ 
action is erroneous and unlawful. 








Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 349 


In substance, Wheelabrator is challenging the determination made 
by the contracting officers in selecting the “two-step” mode of procure- 
ment and is urging that the circumstances involved and that applicable 
procurement law and regulations require, in lieu thereof, a “negotiated 
sole-source buy” from it. In this regard, it is argued that Wheelabrator 
is the only technically available source for a portable ship hull cleaner 
which it describes as a novel and unique product ; that it made a heavy 
investment (of more than $200,000) over a developmental period of 
over 12 years; and that it acquired elaborate tooling and developed the 
experience and skills to produce the machine. In view of this back- 
ground, it is maintained that the Navy, with whom the corporation 
worked in developing a successful product, should have negotiated a 
production contract with Wheelabrator pursuant to ASPR 3-108 and 
3-214. These sections authorize the negotiation of initial production 
contracts for specialized equipment which require substantial initial 
investment or extended period of preparation for manufacture. 

Further, it is pointed out that award of a contract when the protest 
of Wheelabrator is being considered by our Office would abridge its 
right to a determination of its protest against any aw ard under the 

second step of the procurement. 

The procurement authority and responsibilities of the military agen- 
cies are codified in chapter 137 of Title 10 of the United States Code. 
Implementation of these statutory prov isions, insofar as concerns the 
questions raised here, is contained in ASPR 1-201.13, 1-304.2 and 
1-402, which provide in pertinent part as follows: 


1-201.13 Procurement includes purchasing, renting, leasing, or otherwise 
obtaining supplies or services. It also includes all functions that pertain to the 
obtaining of supplies and services, including description but not determination 
of requirements, selection and solicitation of sources, preparation and award 
of contract, and all phases of contract administration. 


* + - * * * * 
1-304.2 
* + * + + * ~ 


(1) Where practical, procurement shall be competitive using performance or 
other specifications, including purchase descriptions, which do not contain data 
developed at private expense to which the Government does not have unlimited 
rights. Procurement on this basis will normally not provide items of identical 
design. However, it frequently is not necessary that items of identical design 
be purchased. There are two methods of competitive procurement which may pro- 
vide items of the same or of similar design and suitable performance. One of 
these is purchase by two-step formal advertising. * * * 

. * + * * * * 

1-402 Authority of Contracting Officers. Contracting officers at purchasing 
offices (see 1-201.24) are authorized to enter into contracts for supplies or serv- 
ices on behalf of the Government, and in the name of the United States of 
America, by formal advertising, by negotiation, or by coordinated or interde- 
partmental procurement * * * 


The courts have recognized that the authority of the Government to 
purchase is broad and comprehensive, extending not only to the sub- 
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ject matter of the purchase but also to the mode of purchase. In G@. L. 
Christian and Associates vy. United States, 160 Ct. Cl. 1, 58, 320 F. 
2d 345 (1963), the Court of Claims stated at page 348 : 

* * * general legislation empowering, in broad terms, a government agency 
to procure and to make contracts normally covers all phases of that process—from 
the solicitation of bids or proposals, to the making of the contract, through its 
administration and performance, to its completion or termination. “The power 
to purchase on appropriate terms and conditions is, of course, inferred from 
every power to purchase.” Priebe & Sons y. United States, 332 U.S. 407, 413, 68 
S.Ct. 123, 127, 92 L.Ed. 32 (1947). Unless the Congress has prohibited the agency 
from entering some phase of the contractual process (or using some otherwise 
lawful method of contracting), a grant of wide and general authority to con- 
tract and procure will extend to all reasonable phases and methods. See Kern- 
Limerick, Inc. v. Scurlock, 347 U.S. 110, 114 ff., 74 S.Ct. 403, 98 L.Ed. 546 (1954) ; 
Public Utilities Comm. of California v. United States, 355 U.S. 534, 540-543, 78 
S.Ct. 446, 2 L.Ed.2d 470 (1958); Paul v. United States, 371 U.S. 245, 251-255, 
261-263, 83 S.Ct. 426, 9 L.Ed.2d 292 (1963) ; United States v. Penn Foundry & 
Mfg. Co., Inc., 337 U.S. 198, 214-216, 69 S.Ct. 1009, 93 L.Ed. 1308 (1949) (opinion 
of Mr. Justice Douglas).* * * 

We do not agree with the position advanced that because of Wheela- 
brator’s investment of time and money in the development of a port- 
able ship’s hull side blast-cleaning unit, the Navy was required, as 
matter of law, to negotiate a production contract with it to the exclu- 
sion of other manufacturers of ship’s hull cleaning machines. Under 
the procurement. statute, competitive bidding is the cornerstone of 
Federal procurement policy. United States v. Warne, 190 F. Supp. 645 
(1960). Negotiation is a permissive exception to competitive adver- 
tising only when the preferred method is not feasible or practicable. As 
required by ASPR 1-404, no negotiated contract shall be entered into 
until the determinations and findings under section ITI, parts 3 and 4 
with respect to the circumstances justifying negotiations and with 
respect to any use of a special method of contracting have been made. 

Turning specifically to ASPR 3-214, an implementation of 10 U.S.C. 
2304(a) (14), it should be noted that this authority may be invoked 
only if the Secretary of the Navy determines that the technical or 
special property would “require a substantial initial investment or an 
extended period of preparation for manufacture and for which he. 
determines that formal advertising would be likely to result in addi- 
tional cost to the Government by reason of duplication of investment 
or would result in duplication of necessary preparation which would 
unduly delay the procurement of the property.” It is evident that 
unless such a determination is made by the Secretary, no authority 
exists to negotiate a contract under this exception. Under 10 U.S.C. 
2310(b) such determination “shall be based on a written finding by 
the person making the determination * * *, which finding shall set 
out facts and circumstances that (1) are clearly illustrative of the 
conditions described in clauses (11)—(16) of section 2304(a).” Such 
a determination is not delegable and when made by the Secretary it is 
final pursuant to 10 U.S.C. 2310(a). 
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Hence, the contracting officer here involved could not, on his own 
volition, invoke this authority which is vested in the Secretary subject 
only to the limitations on its use set out in ASPR 3-214.3. Since we 
may assume from the record that the conditions prescribed by ASPR 
3-214 did not exist with respect to the purchase of a portable ship's 
hull cleaner, we are aware of no basis upon which it could be validly 
concluded that the procurement is presently amenable to the cited 
negotiation authority. 

Turning now to the applicability of the two-step formal advertis- 
ing method to the instant procurement, it is contended that not all of 
the necessary conditions listed in ASPR 2-502(a) for use of the two- 
step method were present in connection with this procurement. That 
section reads as follows: 


(a) Two-step formal advertising shall be used in preference to negotiation 
when all of the following conditions are present, unless other factors require the 
use of negotiation, e.g., 3-213; 

(i) available specifications or purchase descriptions are not sufficient 
definite or complete or may be too restrictive, and the listing of the 
salient characteristics in a “brand name or equal” description would 
likewise be too restrictive, to permit full and free competition without 
technical evaluation, and any necessary discussion, of the technical 
aspects of the requirement to insure mutual understanding between 
each source and the Government ; 

(ii) definite criteria exist for evaluating technical proposals, such as de- 
sign, manufacturing, testing, and performance requirements, and spe- 
cial requirements for operational suitability and ease of maintenance ; 

(iii) more than one technically qualified source is expected to be available ; 

(iv) sufficient time will be available for use of the two-step method; and 

(v) a firm fixed-price contract or a fixed-price contract with escalation 
will be used. 


Specifically, wheelabrator asserts that conditions (ii) and (ill) were 
not present in this procurement. 

An examination of the request for technical proposals (step one) 
reveals that definite criteria for evaluating technical proposals were set 
forth as follows: 


CRITERIA FOR TECHNICAL EVALUATION 


1. Each technical proposal will be reviewed and evaluated to determine con- 
formance with the purchase description, with particular consideration given to 
performance (cleaning rate, including unit maneuverability), method by which 
contact is maintained between the blast mechanism enclosure and the ship's hull, 
all operational safety features and air pollution control. 

2. Based on the review of the technical proposals, selections for acceptability 
will be made of bidders who can provide a system (abrasive side-blast-cleaning 
unit) in complete conformance with the Purchase Description. 


Attached to and made a part of the first step is a purchase description 
which detailed the Navy’s requirements as to design, performance, 
components, additional features, and quality conformance. Also in- 
cluded with the purchase description is a sketch of component parts 
and their relationship with the drydock and with the ship’s hull. We 
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must therefore conclude that condition (ii) does in fact exist as to this 
two-step procurement. 

Condition (iii) of ASPR 2-502(a) relates to the expectation of 
reasonable competition from more than one technically qualified 
source. Of course, this expectation was realized when the Navy re- 
ceived proposals from two qualified sources. Whether the other source 
is in fact a responsible prospective contractor is for the Navy to deter- 
mine under the criteria set out in ASPR 1-903. In any event, the com- 
petition required by ASPR 2-502(a) was obtained ; however, we note 
that such competition was not continued in the second step because 
Wheelabrator refused to submit a bid under its accepted technical pro- 
posal. Under such circumstance, the diminution of competition may be 
said to be attributable solely to Wheelabrator. Thus, we have an 
anomaly in that the matter complained of was generated by the action 
of the complainant itself. 

You also assert that amendment No. 1 to the RFTP should have 
been issued to each of the 37 firms originally solicited and that this 
failure was in contravention of ASPR 2-208(a) requiring that amend- 
ments to invitation for bids be sent to everyone to whom invitations 
have been furnished. This provision clearly has reference to amend- 
ments issued under the competitive bidding system prior to the open- 
ing of bids. Cf. ASPR 3-505. Amendment No. 1 was issued after the 
closing date for the receipt of technical proposals to the only two 
concerns which had submitted technical proposals. This first step, 
as contemplated by ASPR 2-502, is a negotiation process whereby, 
through discussions, changes, etc., a technical proposal is found to be 
acceptable. There is for application, therefore, ASPR 3-805.1(e) 
which provides that when, during negotiations, a substantial change 
occurs in the Government’s requirements or a decision is reached to 
relax, increase, or otherwise modify the scope of the work or state- 
ment of requirements, such change shall be made in writing as an 
amendment to the request for proposal and a copy shall be furnished 
to each prospective contractor. Since only two firms, Pangborn and 
Wheelabrator, had submitted technical proposals prior to the closing 
date of step one, the Navy properly determined to issue the amend- 
ment to the two responding offerors. In any event, had the other 35 
firms originally solicited been furnished copies of the amendment and 
proposals were forthcoming from some of these firms, there would 
be for application the provisions of the “Late Proposals and Modifi- 
cations” clause with its attendant considerations. See ASPR 3-506. 
We therefore must reject this point of protest. 

We obtained the Navy comments on your letter of September 4, 
1970, which we believe adequately support its actions under this pro- 
curement. They are as follows: 
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1. a. Wheelabrator states that NAVSHIPS forced the Contracting Officer 
to use two-step formal advertising. 

b. The Contracting Officer, not the requiring activity, decides which method 
of procurement to use. Here, the Contracting Officer determined that while the 
specifications were not adequate for procurement by conventional formal adver- 
tising, all the conditions for use of two-step formal advertising set forth in 
ASPR 2-502(a) were present. Accordingly, the Contracting Officer chose to use 
that method of procurement in her sole discretion. 

2. a. Wheelabrator states that the solicitation of thirty-seven potential sup 
pliers was “wholly unrealistic and does not in any way establish or indicate 
the actual number of firms who could reasonably have been expected to have 
technical qualifications necessary to construct the portable ship hull cleaner.” 

b. The Navy did not expect that all the concerns solicited would submit tech- 
nical proposals. However, the Navy did hope to encourage competition by in- 
viting all known potential suppliers to submit proposals as determined by the 
sources listed on the requisition and the bidders list maintained at the Navy 
Purchasing Office for bidders of similar or related equipments. 

3. a. Wheelabrator states that ‘to the best of our knowledge, Vacu-Blast has 
never built an airless blasting machine.” 

b. The Navy’s position is simply that Vacu-Blast was a potential contractor 
for the type of equipment requested under the Navy solicitation. 

4. a. Wheelabrator states that “to the best of our knowledge, ... (Vacu- 
Blast) could not achieve the cleaning rates specified in... the request for 
technical proposals.” 

b. This is speculative and raises a question that could only be resolved by eval- 
uation of a technical proposal received in response to the Navy solicitation. 

5. a. Wheelabrator states that Vacu-Blast’s failure to submit a technical pro 
posal indicates that it has never built a cleaning unit similar to that required. 

b. This is entirely speculative. Vacu-Blast, might have had many reasons for 
not submitting a proposal in response to the Navy solicitation. 

6. a. Navy’s statement “that ‘the abrasive blast unit being procured is a 
combination of two industrially proven techniques, namely steel plate abrasive 
cleaning and recovery and reclaiming of used abrasive media’'”’ is a “gross 
oversimplification” of a “highly sophisticated technical effort .. .” 

b. The Navy’s position is that blast cleaning as well as the recovery and 
reclaiming of shot are processes which have been used for many years. The 
equipment called for would require marrying of the two sophisticated processes 
in one unit. 

7. a. Navy’s statement that two cleaning units including one made by Vacu- 
Blast are now in operation is misleading. The Navy knows or should know that the 
Vacu-Blast unit is incapable of meeting the cleaning rates specified by the 
Navy. 

b. The Navy is cognizant of the Vacu-Blast Corporation having worked 
toward the development of equipment for the type of operation being sought under 
the RFTP prior to 1960. The Navy does know that two units have been con- 
structed for ships’ hull blast cleaning are now in operation (both lack the 
refinement required by the subject requirements). These units have been con- 
structed by (1) Wheelabrator in the United States, and (2) Vacu-Blast in 
England. 

8. a. Navy's contention that the only innovation involved in constructing the 
required blasting unit is the marrying of the blasting heads to the maneuvering 
device “oversimplifies the technical difficulties and degree of effort required 
successfully to construct the machine specified .. .” 

b. No over-simplification was intended. The Request for Technical Proposals 
was calculated to bring out the resolution of any technical complexities involved 
in this requirement. 

9. a, “Navy's inability to provide the General Accounting Office . . . with 
a detailed factual showing supporting its conclusory contentions relating to 
the technical effort required to construct this machine underscores the ab- 
sence of definite criteria with which the Navy can evaluate different technical 
proposals .. .” 

b. The Navy's RFTP described the equipment being sought in accordance 
with a Purchase Description set forth in the RFTP and also states that each 
technical proposal would be reviewed and evaluated for conformance with that 
Purchase Description. 
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10. a. “Vacu-Blast specializes in air blast cleaning, which . . . would be 
incapable of meeting the cleaning rates specified .. .” 

b. This is a matter which was to be resolved by evaluation of the technical 
proposals received in response to the Navy’s request under the subject solicitation. 

11. a. Navy personnel did not repeatedly caution Wheelabrator to “also look 
toward a commercial market for potential sales.” 

b. Wheelabrator is not the only company in this field nor is the Navy the 
only potential user. It is the Navy’s position that when Wheelabrator approached 
the Navy with a proposed device, the Navy informed Wheelabrator that they 
should consider their commercial market as the Navy would look for competition 
on any procurement they might make for such a device. 

12. a. Cleaning device requested by Navy “could not be used by commercial 
shipyards because of weight and space limitations.” 

b. The Navy’s position is that the device in principle could be used by 
commercial shipyards. 

13. a. Navy’s statement that the Wheelabrator Corporation submitted unso- 
licited proposals is erroneous. Proposals submitted were solicited by the Navy. 

b. The Navy’s position is that for a long period of time the Navy has had a 
need for such a device as was described in the RFTP. To the extent that various 
companies made proposals to meet the Navy’s requirement, the Navy encouraged 
the submission of such proposals but no proposals were solicited until the subject 
RFTP. 

14. a. Navy’s statement that Wheelabrator’s submission, on 9 May 1969, of 
suggested specifications for an “airless blast ship hull cleaning machine” was 
unsolicited is erroneous. This submission was requested by the Navy. 

b. Wheelabrator knew that the Navy was attempting to draft specifications for 
a hull blast cleaning device for a period of time and in 1969 Wheelabrator was 
given the oportunity to comment on the Navy’s draft specifications. Wheelabrator 
responded by submitting a draft specification of their own as comment, 

15. a. Navy’s interest in the development of the portable ship hull cleaner was 
more than “passive and minimal.” 

b. The Navy has long had an interest in obtaining such a device when it was 
determined to be technically and economically feasible. 

16. a. “Navy's suggestion that Wheelabrator cooperated with the Alabama 
Dry Dock and Shipbuilding Company in the development of the . . . cleaner is 
incorrect. Wheelabrator was already substantially along in the development and 
construction of the machine, when Alabama Dry Dock afforded Wheelabrator a 
place to test the machine.” 

b. The Navy stands by its position that Wheelabrator cooperated with Alabama 
Dry Dock and Shipbuilding Company in the development of the cleaner, i.e. 
Alabama Dry Dock afforded Wheelabrator a place to test their machine. 


The two-step formal advertising method utilized here is intended 
to extend the benefits of competitive advertising to procurements 
which previously were either negotiated competitively or negotiated 
on a sole source basis. While the second step of this procedure is con- 
ducted under the principles of formal advertising (ASPR 2-503.2), 
the first step, in furtherance of the goal of maximized competition, 
contemplates the qualification of as many technical proposals as 
possible under negotiation procedures. 

Our office has sanctioned the use of the two-step procurement pro- 
cedure. See 40 Comp. Gen. 35, 37 (1960), where we noted that the 
antecedent regulations of the present two-step procedure were pro- 
mulgated at the suggestion and recommendation of the Subcommittee 
for Special Investigations of the House Armed Services Committee. 
See Report on Study of Armed Services Procurement Act, June 15, 
1957, page 652, et seq. See, also, 40 Comp. Gen. 40 (1960) ; id. 514 
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(1961) ; 46 zd. 295 (1966); and 48 id. 49 (1968). Moreover, we have 
consistently held that the determination of how best to satisfy the 
Government’s requirements is within the ambit of sound administrative 
discretion, and we will not substitute our judgment for that of the 
agency when that discretion, as here, has been properly exercised. 48 
Comp. Gen. 62, 65 (1968). In 40 Comp. Gen. 514 (1961), we held that 
an administrative determination to use the two-step procedure because 
of the insufficiency of technical data to meet the requirements of a 
single-step advertised procurement was one within the cognizance of 
the procurement officers, who are better qualified to review and deter- 
mine the qualitative requirements of the agency, and that such deter- 
mination when supported by the facts would not be questioned. 

On the record before us, we find no valid basis under the law or 
implementing regulations to object to the use of the two-step method 
of formal advertising. 

Your protest is therefore denied. 


[ B-170999 J 


Contracts—Negotiation—Prebid Conference Requirement 


The mandatory requirement to attend a prebid conference contained in a re- 
quest for proposals for the purpose of explaining an extremely complex project 
may not be considered a condition precedent to the submission of a proposal, 
as conditions or requirements that tend to restrict competition are unauthorized 
unless reasonably necessary to accomplish the legislative purposes of the contract 
appropriation involved or are expressly authorized by statute. To satisfy the 
maximum competitive requirements of the Federal Procurement Regulations, a 
prospective offeror who failed to attend the conference should be permitted 
to submit a proposal and given a copy of the prebid transcript. However, the 
date for the receipt of proposals having passed, a new closing date should be set 
to enable the firm denied an opportunity to participate to submit a proposal, and 
responding offerors to revise proposals. 


To the Administrator, General Services Administration, Novem- 


ber 10, 1970: 


Reference is made to a report, dated October 27, 1970, from the Gen- 
eral Counsel, responding to the protest of Computer Net work Corpora- 
tion (Comnet) against a mandatory requirement to attend a prebid 
conference provided for in request for proposals (RFP) No. GS-O00B- 
795, issued by the General Services Administration (GSA). 

The RFP, covering the development of a management information 
system for building operations, was issued on August 14, 1970. We are 


advised that the closing date for proposals was October 30, LOTO; Le., 
30 days after the required prebid conference. With respect to the pre- 
bid conference, the RFP states: 

A pre-bid conference for all interested Offerors will be held by the Public 


Buildings Service, General Services Administration. It is a requirement that in- 
terested Offerors attend this conference. 








We are advised that attendance at the prebid conference was con- 


‘ a os 1 
sidered a condition precedent to the submission of a proposal. Comnet 
did not attend the prebid conference due to an oversight on its part and 
hence is precluded by GSA from submitting a proposal. Upon rejection 


of its request for a general waiver of the prebid conference attendance 
requirement, Comnet protested to our Office alleging that the require- 


ment is unfair and precludes competition. 
By way of response, the report states that mandatory attendance at 
the prebid conference was not intended to limit or restrict competition 


and neither law nor regulation prohibits such a requirement. In sup- 


port of the mandatory attendance requirement, the report contains the 
following justification : 












* * * The basic reason for the prebid conference and mandatory attendance 
was that we felt it absolutely necessary to verbally explain to all interested 
firms the systems concept we had developed and as best we could what we ex- 
pected the contractor to do. Because of the extremely complex nature of the 
project, we felt that it was impossible to do this by any other means. Further, 
we felt it especially important that all firms be present to hear and present any 
questions that might arise and to participate in the “give and take.” * 

Our intent in holding a mandatory prebid conference was to provide all in- 
terested firms with information we felt was essential in order for them to submit 
intelligent offers. * * * 




















Undoubtedly, the requirement for mandatory attendance was moti- 
vated by what GSA believed to be the best interests of the Government. 
Nonetheless, we are of the opinion that the requirement does unneces- 
sarily restrict competition. 

It is contended by the protestant and conceded in the report that the 
conceptual framework set out in the RFP is far from a finite set of 
specifications. Given this fact, we think there is merit in Comnet’s 
further contention that the prebid conference would not produce finite 
specifications by itself and without the need of negotiations. Moreover, 
even if the prebid conference did produce such a result, we still fail to 
see why attendance at the conference should be considered a condition 
precedent to the submission of a proposal, especially since we have been 
informally advised that the entire conference proceedings including 
the “given and take” portion were reduced to writing and could have 
been made available to all offerors. 

Although it is maintained that neither law nor regulation prohibits 
the mandatory attendance requirement, we are unaware of any statute 
or regulation which authorizes mandatory prebid conferences as a con- 
dition to bidding or proposal submission. Our Office has consistently 
held that conditions or requirements that tend to restrict competition 
are unauthorized unless reasonably necessary to accomplish the legisla- 
tive purposes of the contract appropriation involved or are expressly 
authorized by statute. Seé 42 Comp. Gen. 1 (1962) and the decisions 
referred to therein. While not pertinent to this procurement, paragraph 
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3-504.2 of the Armed Services Procurement Regulation (ASPR) 
prescribes procedures for preproposa] conferences. That section pro- 


vides in pertinent part as follows: 


(a) * * * Adequate notice shall be given to prospective offerors so that all who 
wish to may arrange for representation. * * * 


* * * * * ” . 


(c) All prospective offerors shall be furnished identical information in con- 


nection with the proposed procurement. Remarks and explanations at the confer- 


ence shall not qualify the terms of the solicitation and specifications. All con- 
ferees shall be advised that unless the solicitation is amended in writing it will 
remain unchanged and that if an amendment is issued, normal procedures relat- 
ing to the acknowledgment and receipt of solicitation amendments shall be 


applied. A complete record shall be made of the conference. 


The foregoing language contemplates voluntary attendance at pre- 
proposal conferences and our Office has held that this ASPR provision 
provides no basis for disqualifying from competition an offeror who 
fails to attend a scheduled preposal conference. See B—164675, Septem- 


ber 17, 1968; also see B-170884, October 19, 1970. Moreover, we believe 
that subparagraph (c) properly states the effect to be given to any 


remarks and explanations made at a conference such as here in 
question. 


In view of the above, we conclude that the failure to attend the pre- 
bid conference properly may not be used as a basis to deny Comnet an 


opportunity to submit a proposal. While it may be that adequate com- 
petition would exist without the benefit of a proposal from Comnet, 
such fact would not justify a denial of competitive opportunity to 
Comnet. The regulatory requirement for maximum competition would 
not be served unless that opportunity is extended to Comnet. See sec- 
tions 1-1.301-1, 1-3.101(b)(c), and 1-8.101(d) of the Federal Pro- 
curement Regulations (FPR). 

Accordingly, Comnet should be permitted to submit a proposal 
under the RFP for evaluation pursuant to the criteria prescribed 
therein. Since we understand that all questions and answers at the pre- 
bid conference were reduced to writing, we suggest that Comnet be pro- 
vided with a copy of the transcript. However, we note that the closing 
date for receipt of proposals was October 30, 1970. In view thereof, it 
will be necessary to advise all responding offerors that they have an 
opportunity to submit revised proposals. We suggest that the new clos- 
ing date provide sufficient time for Comnet to submit a proper pro- 
posal. See FPR sec. 1-3.805-1; 50 Comp. Gen. 215, September 24, 
1970. 


[ B-170178 J 


Bids—<Acceptance Time Limitation—Extension—Protest Determi- 
nation 


Where the second low bidder, during the period for accepting its bid, filed a 
protest with the United States General Accounting Office as to the unaccept- 
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ability of the low bid, consideration of its bid submitted under an invitation for 
bids on electronic equipment is not precluded because the bid acceptance period 
was extended only after the acceptance date had expired, since the filing of the 
protest tolled the expiration of the bid acceptance period until after the resolu- 
tion of the protest. As no other bidder is eligible for award, the integrity of the 
competitive system is not involved ; and, therefore, there is no “compelling reason” 
to reject the second low bid. However, in future procurements should an award 
be delayed until after the expiration of a bid acceptance period, the procedures 
prescribed in sections 1—2.404-1(c) and 1-2.407-8(b) (2) of the Federal Procure- 
ment Regulations should be followed. 


To the Secretary of Transportation, November 12, 1970: 

Reference is made to the report dated October 13, 1970, with enclo- 
sures, from the Associate Administrator for Administration, Federal 
Aviation Administration (FAA) regarding the before-award protest 
of Electronics and Manufacturing Corporation (EMC), against 
award to any bidder other than itself under solicitation for bids (IFB) 
No. WA5M-0-0748B1, issued by the FAA, Equipment Purchase 
Branch, Washington, D.C. EMC also protested any cancellation of 
the subject invitation. 

The subject solicitation was issued on May 8, 1970, for instrument 
landing system (ILS) remote monitor receivers. Seven bids were 
received and opened on June 18, 1970. The low bid was submitted by 
Dorsett Electronics and the second low bid was submitted by EMC. 

In a telegram to our Office dated June 29, 1970, EMC protested the 
award of a contract to anyone other than itself. EMC contended that 
a late bid submitted by Dorsett Electronics, the low bidder, was not 
responsive to the advertised requirements. 

It is reported that the FAA contracting officer reviewed the bid sub- 
mitted by Dorsett Electronics and made the determination that the bid, 
although received after opening, was eligible for consideration because 
of a delay in the mail for which the bidder was not responsible. A 
further determination was made, however, that the Dorsett bid was 
not responsive because of its failure to quote a price for all items as 
required by the solicitation evaluation and award provisions. 

The solicitation provided for a bid acceptance period of 60 calendar 
days unless a different period was inserted by the bidder. EMC 
inserted a bid acceptance period of 20 days, which it was entitled to do 
under the terms of the solicitation. As the procurement was being 
processed for award to EMC in the estimated amount of $205,503, it 
was noted that EMC's 20-day bid acceptance time had expired on 
July 8, 1970. At the contracting officer’s request made on July 27, 1970, 
EMC, by letter dated July 29, 1970, extended its period for bid accept- 
ance until August 30, 1970. By telegram of September 9, 1970, to FAA, 
EMC advised that its protest telegram of June 29, 1970, to our Office 
had extended its bid acceptance period until its protest had been re- 
solved ; but in any event, until October 30, 1970. Subsequently, by tele- 
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gram dated October 28, 1970, EMC extended its bid acceptance period 
to December 30, 1970. 

The contracting officer takes the position that no award can be made 
to EMC under the subject invitation because the 20-day acceptance 
period provided in its bid had expired and that EMC’s protest with 
our Office did not serve to extend the 20-day acceptance period. Since 
EMC’s bid acceptance period expired on July 8, 1970, the contracting 
officer is of the opinion that neither the protest to our Office nor the 
contracting officer’s subsequent solicitation or acceptance of an ex- 
tension of bid acceptance time served to negate this fact or change the 
legal position of the parties. We are advised that the FAA intends to 
resolicit the requirements since all bids have expired. 

We do not agree with the contracting officer’s position. We do not 
consider EMC’s bid as having expired at the expiration of its 20-day 
acceptance period, since prior to the expiration of such period 
EMC sent a telegram dated June 29, 1970, to our Office, protesting “the 
award of a contract under FAA procurement WA5M-0-0748B1 to 
anyone other than ourselves.” We consider this telegram as effective 
to extend the acceptance period of this bid until the propriety of 
the protest has been resolved. See B-154236, June 26, 1964. Further, 
the record indicates that EMC has granted periodic extensions of its 
bid acceptance time to December 30, 1970. The fact that the first 
extension was not requested prior to the expiration of the original 20- 
day period does not alter the conclusion we reach in view of EMC’s 
protest telegram to our Office of June 29, 1970. 

Moreover, it appears that the contracting officer failed to comply 
with FPR sees. 1-2.404-1(c) and 1-2.407-8(b) (2), which provide in 
pertinent part as follows: 

(c) Should administrative difficulties be encountered after bid opening which 
may delay award beyond bidders’ acceptance periods, the several lowest bidders 
should be requested, before expiration of their bids, to extend the bid acceptance 


period (with consent of sureties, if any) in order to avoid the need for read- 
vertisement. 
. > 7 + + . > 

(2) * * * In addition, when a protest against the making of an award is 
received and the contracting officer determines to withhold the award pending dis- 
position of the protest, the bidders whose bids might become eligible for award 
should be requested, before expiration of the time for acceptance of their 
bids, to extend the time for acceptance (with consent of sureties, if any) to 
avoid the need for readvertisement. * * *. 


Under the provisions of this regulation, the contracting officer should 
have requested EMC to extend the time for acceptance of its bid prior 
to the expiration of its initial 20-day bid acceptance period. We suggest 
that appropriate steps be taken to assure future compliance with the 
above-cited regulations. 
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We understand informally that several of our decisions are relied on 
in support of the contracting officer’s position. Those decisions reported 
at 42 Comp. Gen. 604 (1963), 46 ‘d. 371 (1966), and 48 id. 19 (1968), 
have been carefully considered and we conclude that they are inappli- 
cable here. None of the cited decisions involved protests which were 
filed in our Office during the stated acceptance periods of the bids. In 
fact, the decision in 42 Comp. Gen. 604 resulted from a request of the 
Post Office Department for an advance decision as to whether an 
award showd be made to a low bidder whose 20-day bid acceptance 
had expired. We distinguished that decision in 46 Comp. Gen. 371-373 


where we held: 

* * * While we question whether the time limitation was solely for the protec- 
tion of the bidder during the period from bid opening until expiration of the 
acceptance period set out in the bids, it is clear that expiration of the acceptance 
period operated to deprive the Government of any right to create a contract by 
acceptance action and to confer upon the bidder a right to refuse to perform any 
contract awarded to him thereafter. Thus, since the only right which is conferred 
by expiration of the acceptance period is conferred upon the bidder, it follows 
that the bidder may waive such right if, following expiration of the acceptance 
period, he is still willing to accept an award on the basis of the bid as submitted. 
We have so he!d. B-143404, November 25, 1960; 42 Comp. Gen. 604, 606. * * *. 

The decision in 42 Comp. Gen. 604 involved a low bidder who also 
offered a 20-day acceptance period. We said in that decision : 

* * * An award to that bidder [the low bidder], however, raises the question 
whether the integrity of the competitive bidding system would best be served in 
the present procurement by making such award to the low bidder who permitted 
its bid to expire prior to granting an extension or to Armstrong. the next low 
bidder, which extended its bid acceptance period before expiration of its bid. * * *. 

Since no other bidder other than EMC is otherwise eligible for 
award, there is not involved here any compromise of the integrity of the 
competitive bidding system as was the case in the cited decision. 

Therefore, and notwithstanding any indications to the contrary in 
prior decisions of our Office, we conclude that the filing of a bid protest 
during the acceptance period of the bid has the effect of tolling, until 
the effective date of our decision, the bid acceptance period offered by 
the protestant. 

In view of the foregoing considerations, and since no “compelling 
reason” exists to reject EMC’s bid and cancel the invitation (see 46 
Comp. Gen. 371, 374), an award should be made to EMC under the 


subject solicitation, if proper in other respects. 


[ B-170527 J 


Bidders—Qualifications—Tenacity and Perseverance—Imputed to 
Successor Concern 


The lack of tenacity and perseverance known to two principals of a delinquent 
concern in September 1969, when they first undertook to reorganize the concern, 
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although they did not acquire formal control until April 1970, at which time they 
assumed the administration and management of the reorganized corporate entity 
and changed its operating personnel, may be imputed to the new owners from 
September 1969, as they then could have cured the contract delinquencies even 
without a novation of the delinquent contracts. Therefore, a negative preaward 
survey of the new concern, low under a request for proposals to furnish bomb 
release units, which was based on its predecessor's lack of tenacity and persever- 
ance, should be reevaluated under paragraph 1—903.1(iii) of the Armed Services 
Procurement Regulation; and if adverse, referred to the Small Business 
Administration. 


To the Secretary of the Air Force, November 13, 1970: 


We refer to a letter dated August 26, 1970, and enclosures, from the 
Chief, Contract Placement Division, Directorate Procurement Policy, 
DCS/S&L, submitting for our consideration a report on the protest 
of Thompson Manufacturing Company, Incorporated, under request 
for proposals No. F08635-70—R-0213, issued by the Armament Devel- 
opment and Test Center, Eglin Air Force Base, Florida. 

Thompson submitted the lowest price of the 17 proposals received ; 
and the contracting officer requested a preaward survey of the company 
by the Defense Contract Administration Services Region (DCARS), 
Phoenix, with joint participation by cognizant representatives from 
the Armament Development and Test Center (A DTC), and the Direc- 
torate for Procurement and Production (WRAMA). The joint pre- 
award survey was conducted on July 15, 1970, and a recommendation 
of “No Award” was received. The basis stated by the survey team for 
this recommendation is set forth as follows: 


1. The following comments are made regarding the on-site preaward survey 
performed on Thompson Manufacturing Company on 15 July 1970. Thompson 
offered very little documentation in support of this PAS: therefore, the com- 
ments below are based on conversation with the contractor’s management 
personnel. 

a. Contractor does not now presently have the production capability to per- 
form this contract. Contractor gave his verbal assurance that machines and facil- 
ities were available ; however, the types and quantities of machines, size and type 
of facilities required, and other requirements were not known by the contractor. 
Contractor has evidently done little planning regarding production facilities, as 
is necessary for a program of this type and magnitude. 

b. Contractor failed to produce or describe a production control plan to demon- 
strate the ability to control component and subassembly flow toward the assem- 
bly and delivery of completed bomb racks on schedule. Little, if any, production 
planning has been done. The requirement to deliver 219 bomb racks, composed 
of several hundred components and subassemblies per month requires planning 
to a much greater depth than demonstrated by the contractor. 

ec. Contractor did not have on hand precision test equipment or gauges neces- 
sary for the quality control requirements of this procurement. He did not demon- 
strate an understanding of the quality control requirements. The ability to hire 
the necessary QC personnel and buy the precision measuring equipment was not 
proved. 

d. Contractor demonstrated lack of understanding of the tolerance study 
requirement. His estimate of 200/hrs was not considered adequate. His proposed 
use of the company general manager for this study meant the loss of middle 
management for the first five weeks of the contract. No resume of this man was 
presented to the team to substantiate his previous experience/background. This 
man also became the head of Engineering Department during the PAS team visit. 
Thus the integrity of the proposed personnel plan was considered questionable. 
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e. Contractor did not have contract administration personnel for this contract. 
His ability to hire same was not proved. 

f. Contractor did not demonstrate an effective configuration management plan, 
nor did he prove he had controls to insure traceability of components, engineering 
release. engineering change orders, accountability of engineering data or retriev- 
ability of configuration data. Contractor's lack of experience with the assembly 
of end items as complicated as this bomb rack casts serious doubts on his ability 
to effect a configuration management plan sufficient for this procurement. 

g. DCAS DD3875 Production Progress Reports for the past 24 months show 
a consistent delinquency of approximately 40% on contracts. When asked what 
attempts to correct this situation had been done, Mr. Thompson stated he and 
his brother had assumed active top management responsibilities in lieu of past 
existence as inactive investors. Facts indicated that since their assumption of 
above mentioned positions in September 1969, no decrease in delinquencies had 
occurred. For the past six months, delinquencies averaged 483%. The Thompson 
brothers further stated that management emphasis in the case of delinquencies 
was not wasted on low profit contracts, but rather emphasis was placed on 
profitable ones. 

h. Contraetor failed to demonstrate an effective inventory control program. 
On-site inspection of his MER Breech production line revealed breeches in several 
states of completion stored together with no apparent rhyme or reason. There 
was no paperwork evident which described the manufacturing operations previ- 
ously performed or to be performed. Similar practices on the numerous parts in 
the BRU-3A/A would almost surely preclude attainment of any required 
schedule. 


2. The following factors, revealed to the PAS team members by DCASD, Phoenix 
personnel, are considered to be particularly grave circumstances in light of the 
importance of this procurement. 

a. Contractor has repeatedly been delinquent on previous contracts, averaging 
43% delinquent in the previous six months. This procurement has been delayed 
twelve months already. Any additional delays in the delivery of BRU-3A/A 
bomb racks cannot be tolerated. 

b. Contractor has repeatedly failed First Article Acceptance Tests on previous 
contracts. FAAT failure on the BRU-3A/A would likely result in delivery 
schedule slippages which would be unacceptable. Contractor's lack of experience 
with similar hardware could aggravate this problem, requiring additional time 
to trace down and resolve the cause of failure. 

ce, On many of those contracts that contractor completed “on schedule” schedule 
extensions were requested for monetary consideration. This fact is not reflected 
in the delinquency figures but is further evidence of contractor’s lack of persever- 
ance and tenacity. 

d. Contractor’s being on the NAVCEL since 1 July 1969 shows further 
irresponsibility. 


3. Based on the above, a negative pre-award survey is recommended.” 


Thereafter, on July 27, 1970, the contracting officer made the follow- 
ing written findings and determination of nonresponsibility concern- 
ing Thompson : 


1. Thompson Manufacturing Co, Ine submitted a proposal in response to 
Request For Proposal FOS635—-70-R-0213 calling for 3,128 BRU-3A/A Bomb 
Release Units for the F111 Aircraft and services to perform a complete evaluation 
of the technical data package furnished with the RFP. Thompson's proposal was 
the lowest in price of a total of 17 proposals received. 

2. Subsequent to the receipt of the proposals, an evaluation revealed that 
Thompson's proposal was otherwise eligible to be considered for an award pro- 
vided a Determination of Responsibility could be made by the Contracting Officer 
DCASD Phoenix, Arizona was requested to perform a Pre-Award Survey (PAS) 
of Thompson Manufacturing Co, Inc. The purpose of the PAS was to determine 
Thompson's capability to perform under the terms of the proposed contract. 
Participating in the PAS were representatives from DCASD Phoenix, ADTC/ 
ADAFG (Buying Office) and ADTC/ADLEZ/ADLEC (Engineering Offices), 
and a representative from the Directorate for Procurement and Production, 
WRAMA. 
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3. By message 222019Z Jul 70, DCASD Phoenix advised that Thompson Manu- 
facturing Co., Inc. has been given an unsatisfactory rating for Factors 5 and 12 
(Purehasing and Subcontracting and Performance Record) of the PAS and rec- 
ommended that no award be made to Thompson. 

4. It has been ascertained by the undersigned Contracting Officer that 
Thompson Manufacturing Co, Inc has a history of poor performance as evidenced 
by previous negative Pre-Award Surveys. Thompson currently appears on the 
Navy Contractor Experience List under Category D indicating “that supplier is 
now delinquent in current contract performance or has a history of delinquency 
in past contract performance.” 

In view of the above Findings, the undersigned Contracting Officer determines 
that Thompson Manufacturing Co. Inc is nonresponsible inasmuch as Thompson 
has failed to meet the minimum standards for a responsible contractor as set 
forth in ASPR 1-903.1(iii) and is therefore ineligible for an award. 


The record indicates that the SBA erroneously interpreted the con- 
tracting officer’s filing of the findings and determination in accord- 
ance with ASPR 1-705.4 (c) (vi), as revised by Defense Procurement 
Circular (DPC) #75 dated December 10, 1969, as a request for a 
Certificate of Competency. By letter dated July 31, 1970, SBA advised 
AFSC, Eglin Air Force Base, that the final date for processing the 
COC would be the close of business on August 20, 1970. However, on 
August 5, 1970, the SBA Regional Office, San Francisco, advised 
AFSC of the following: 

This is in confirmation of telephone conversations which took place on Au- 
gust 4 and 5, 1970, between Mr. Dyster, myself, and Mr. Cumiskey of my office. 
The Contract Officer's determination of nonresponsibility for lack of tenacity and 
perseverance as it relates to the proposal of Thompson Manufacturing Company, 
Inc., Phoenix, Arizona, under RFP F08635—-70—-R-0313 will not be appealed by 
SBA. 

A review of the information submitted by your office discloses that the deter- 
mination was based on the delinquency record on contracts held by the Thompson 
International Company which is referred as a predecessor of Thompson Manu- 
facturing Company, Inc. The pre-award survey states on page 3 of Part II— 
Financial Capability—that Thompson International Corporation, a public cor- 
poration, sold its Aerospace Division to the new company known as Thompson 
Manufacturing Company, Inc. It further states that the principals of Thompson 
International Corporation, Darrow and Stanley Thompson, are also principals of 
the new company which is not public. On the basis of the responsibility of con- 
tinuing management from one company to the other, SBA decided as noted 
above. * * * 

Thompson, in its letter of protest against the contracting officer’s 
determination that the company is nonresponsible for lack of tenacity 
and perseverance, contends that the prior unsatisfactory performance 
by its predecessor company, Aerospace Division of Thompson Inter- 
national Corporation, should not now be imputed to them personally 
or to the newly organized corporate entity because of the limited ex- 
tent to which the Thompson brothers participated in the actual man- 
agement and operation of such Division. It is further alleged that 
Thompson International Corporation is a corporate conglomerate en- 
gaged in such diverse interests as loans, construction, insurance real 
estate, and financing, through five corporate subsidiaries. In addition 


to the corporate subsidiaries, Thompson International had three oper- 
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ating Divisions, one of which (Aerospace Division) bid on, was 
awarded, and performed numerous Government contracts. It is ex- 
plained that a decision was made as early as September 1969 that 
Thompson International should dispose of this Division; however, 
since several thousands of dollars of assets were involved, and since 
Thompson International was a “reporting company” under appropri- 
ate S.E.C. regulations, it took until April 1970 to audit the consoli- 
dated company and make the actual transfer of assets and assump- 
tions of liabilities. Since April 1, 1970, the Thompson brothers, as 
sole owners of Thompson Manufacturing Company, Incorporated, 
have been the administrators and direct managers of the new company 
and have changed the operating personnel, stating that “only one per- 
son employed in September 1969, was retained in the new company 
and he was given in the new company, no autonomy and no authority 
to commit the company in any significant area without direct au- 
thority from one of the Thompsons.” It is also alleged that on April 1, 
1970, when Thompson Manufacturing Company took over the de- 
linquent contracts for Aerospace Division, the over-all contracts were 
64 percent delinquent. On May 1, 1970, the percentage was 55; on 
June 1, 41 percent; on July 1, 26 percent; on August 1, 42 percent and 
on September 1, 20 percent. On September 10, 1970, 3 of 15 percent 
contracts were technically delinquent. One of those was in dispute and 
had been for almost a year and a half, and represents one-half of the 
dollar amount of work in the delinquent category. 

In our decision to you, 49 Comp. Gen. 600, March 18, 1970, we stated 
in part the following: 

While we recognize that a contracting officer’s determination of a bidder's 
responsibility involves the exercise of a considerable range of discretion, where 
the bidder is a small business concern the contracting officer's determination of 
responsibility is subject. so far as concerns capacity and credit, to the authority 
of SBA under section 8(b)(7) of the Small Business Act, Public Law 85-536, 
15 U.S.C. 637(b) (7), to certify to Government procurement officers with respect 
to the capacity and credit of a small business to perform a specific Government 
contract. We have held that a determination of nonresponsibility of a small busi- 
ness concern on the basis of a record of substantial delivery delinquencies 
without referral to SBA for certification of the concern’s capacity and credit is 
unjustified absent a finding. based on substantial evidence, that the delinquencies 
arose out of something other than capacity and credit and are therefore not 
within the scope of a SBA certification. 483 Comp. Gen. 298 (1968). We stated 
that a limitation on the authority of the contracting officer in determining the 
responsibility of a small business bidder resulted from the certification authority 
vested in SBA and that such limitation could not be overcome by simply con- 
cluding that the reasons for the contracting officer's negative determination 
belong in the category of factors which could not be covered by the SBA 
certification. 

A review of the above-quoted determination by the contracting 
officer in this case, and the supporting documentation in the accom- 
panying file, shows that the finding in paragraph 3 covering the 
unsatisfactory rating for Factors 5 and 12 (Purchasing and Subcon- 
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tracting and Performance Record), is based upon language contained 
in the preaward survey which states : 

2. A formal review of the contractor’s Purchasing and Subcontracting System 

has not been performed. It is evident from an examination of current and Past 
Performance Records on Prime Government contracts that deficiencies and inade- 
quacies exist in his system. His high rate of delinquencies were primarily caused 
by late issuance of Purchase Orders and lack of aggressive follow up. This factor 
is considered to be unsatisfactory. 
It is apparent that the determination of the contracting officer is based 
upon delinquencies under contracts entered into by Thompson Inter- 
national and it does not appear to be determinable from the preaward 
survey what consideration was given to contracts entered into by the 
new company as a basis for such determination. 

From the facts set forth by the record, as cited herein, there is no 
question but that the performance record of Thompson International 
was poor; and such evidence, in our opinion, would have been suffi- 
cient to support. the contracting officer’s findings and determination 
that Thompson International was not a responsible bidder within the 
meaning of the procurement regulations. 

The question for our determination, therefore, is whether the sale 
of the Aerospace Division to two officers of the parent firm, subsequent 
to the award of the contracts on which the parent firm was delinquent, 
without a novation of such delinquent contracts, has so changed the 
structure of the business that the new corporation should not be 
charged with the delinquencies attributable to the parent firm. 

Office of Counsel cites several of our decisions wherein our Office 
has held that in evaluating the responsibility of a bidder, in instances 
where a firm establishes a poor record of performance and is then in- 
corporated with little or no change in management, the new corpora- 
tion may properly be held nonresponsible based upon the prior firm’s 
poor record. B-156897, July 21, 1965. Similarly, a contracting officer 
may properly consider the deficient performance of a corporation 
which subsequently continues performance under a trustee in bank- 
ruptcy, the fact that the two “are legally separate entities does not 
necessarily mean that in determining the responsibility of one it is not 
proper to consider the performance of the other.” B-168209, Febru- 
ary 2, 1970. There can be no doubt that poor management may be the 
proper basis for a finding of nonresponsibility. B-157203, December 29, 
1965. The lack of perseverance and tenacity of a corporate official 
can be imputed to a corporation. B-163485, August 6, 1968. 

The facts in the present case are not the same as those in any of the 
decisions cited. Here, there is alleged to have been a nearly complete 
change in operating management of the business entity concerned. 
We think the basic question involved in such a situation, so far as the 
imputation of past delinquencies to the new management is concerned, 
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is whether or not the new operating managers have demonstrated suf- 
ficient tenacity and perseverance since their assumption of manage- 
ment responsibilities to create confidence in their present ability to 
perform the proposed contract in a satisfactory manner. 

It seems clear that prior delinquencies of any business entity should 
not be imputed to it after it is acquired by persons who had no prior 
connection with its management. This is not to say that the new man- 
agement should not be held responsible for its actions in attempting to 
cure existing delinquencies for which it assumes responsibility, but this 
must be measured in terms of action or inaction by the new 
management. 

Where there has been no change in higher corporate control, or 
where the same higher management controls both the old and the re- 
vamped business entity, we believe it is proper to require demonstra- 
tion of adequate tenacity and perseverance by the new operating man- 
agement to show that prior deficiencies in these areas have been cured. 

In the instant case, the record indicates that the present owners and 
managers of Thompson Manufacturing Company, Incorporated, ac- 
tually became aware of the delinquencies of the Aerospace Division of 
Thompson International Corporation in August or September 1969. 
There is nothing in the record before us to indicate that they were not 
then given authority to take whatever steps were necessary to cure 
those delinquencies, despite the fact that they did not formally acquire 
ownership of the Aerospace Division until April 1, 1970. Consequently, 
we believe it is proper to impute to the Thompson Manufacturing 
Company any lack of tenacity and perseverance since September 1969. 
So far as concerns any deficiency in this regard prior to that time, we 
believe it should not be imputed to the Thompson Manufacturing 
Company unless it can be shown that the present owners had control 
over the Aerospace Division during the period involved. 


In view of our conclusions, we believe a new evaluation should be 
made as to the responsibility of the Thompson Manufacturing Com- 


pany under paragraph 1-903.1 (iii) of ASPR. If the new evaluation is 
adverse, we believe it should again be referred to the SBA for possible 
appeal under the regulations. 


We are forwarding for your consideration a copy of additional 
material received by us since your report of August 26, 1970. 


[ B-170725 J 
Transportation — Dependents — Military Personnel — Debarment 


From Station—Restriction Removed Prior to Member’s Arrival 


An Air Force officer whose dependents incident to his permanent change of station 
from overseas to a restricted area within the United States are moved to a selected 
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home, upon learning when he arrived at the restricted duty station that the re- 
striction had been removed prior to his transfer, is entitled under the authority 
of paragraph M7005-—4, item 4, of the Joint Travel Regulations to a monetary 
allowance in lieu of transportation for the travel of his dependents from the 
home selected to his new duty station on the basis the officer was on duty at 
the new station when the restriction on the travel of his dependents was 


removed. Similar claims made before or after this decision may be paid. 


To Captain D. F. Adams, Department of the Air Force, Novem- 
ber 17, 1970: 

We refer to your letter dated June 22, 1970, with attachments, for- 
warded here by letter of August 27, 1970, from the Department of 
Defense Per Diem, Travel and Transportation Allowance Committee 


(Control No. 70-48), in which you request an advance decision as to 
the propriety of payment to Major John P. Wilz, USAF, of a monetary 
allowance in lieu of transportation for his dependents’ travel from 
Eau Claire, Wisconsin, to Durand, Wisconsin, and from Durand to 
Keesler Air Force Base, Mississippi, in December 1969. 

By Special Order No. AE-135, dated October 2, 1969, Major Wilz 
was directed to proceed on or about November 14, 1969, on a permanent 
change of station from his overseas station to 3413 Instructor Squadron 
(Air Training Command), Keesler Air Force Base, Mississippi 39534. 
The orders stated that the gaining duty station had been declared a 
restricted area by authority of Chief of Staff Message 231226Z August 
69, and that the officer had elected to ship household goods and move 
dependents to 610 East Prospect, Durand, Wisconsin. 

Major Wilz and his dependents left Izmir, Turkey, on November 24, 


1969, traveling together to Washington, D.C., from where his depend- 
ants proceeded to Eau Claire and then to Durand, Wisconsin (arriving 
there on December 1, 1969). Major Wilz traveled to Keesler Air Force 
Base where, upon arrival, he says he learned that it was no longer a 
restricted duty station, 

On December 9, 1969, Major Wilz was issued orders by the Com- 
mander, Keesler Air Force Base (Special Order TA-3913) authoriz- 
ing his dependents to proceed from Durand, Wisconsin, to that base. 
He says he then drove to Wisconsin in a leave status and brought his 


dependents to his station, This travel was completed on December 29, 
1969. 

Chief of Staff, Air Force Message 231226Z August 1969, announced 
that Keesler Air Force Base had been declared a restricted duty sta- 
tion. It provided that until further notice, travel of dependents and 
shipment or storage of personal property would be governed by the 
provisions of paragraph M7104 and M8304 of the Joint Travel Regula- 
tions. Chief of Staff, Air Force Message 062232Z November 6, 1969, 
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announced the termination of the restriction on travel of dependents 
and shipment of household goods to that base. 

Major Wilz has said that he was not informed of the removal of 
the restricted status of Keesler Air Force Base prior to his departure 
from Turkey. Message 100750Z March 1970, Headquarters 1141st Spe- 
cial Activities Squadron, confirms the member's statement and indi- 
cates that the message terminating the restriction had not been received 
prior to his departure from his overseas station. 

Major Wilz contends that his claim for dependents’ travel should 
be paid, as he complied with his orders, which precluded their travel 
to his new permanent duty station, permitting travel to a designated 
place, and he was not notified of removal of the restriction prior to the 
travel. 

You say that no specific authority can be found within the Joint 
Travel Regulations authorizing entitlement to travel to an alternate 
designation when the reason for originally providing such authority 
was rescinded prior to the member’s departure. 

Specifically, you wish to know: 


a. Is this voucher prover for payment? and 
b. Since this will be a recurring situation, would future similar claims also be 


proper for payment? 

ec. Would payment be proper for similar travel performed to alternate destina- 
tions prior to your decision? 

Pursuant to 37 U.S.C. 406, paragraph M7005 of the Joint Travel 
Regulations, as herein pertinent, provides that when a member is 
transferred by permanent change-of-station orders to a restricted area, 
and the old duty station is located outside the United States and his 
dependents are located outside the United States, he will be entitled to 
transportation of dependents to any place in the United States that 
the member may designate. 

Paragraph M7005 provides, in addition : 

4 SUBSEQUENT ENTITLEMENT. When a member is: 

* * * * 7 * * 

4. on permanent duty in a restricted area on the date the restriction against 
travel of dependents to the member’s permanent duty station is removed ; he will 
be entitled to transportation of dependents from the place his dependents are 
located on * * * the date of change of condition in item * * * 4, * * * to the 
current duty station of the member * * *. 

Paragraph M1150-17 of the regulations defines a “restricted area” 
as “any area into which the entry of dependents has been prohibited, 
temporarily or permanently, by order of competent authority.” 

When Major Wilz’ orders directing his permanent change of sta- 
tion to Keesler Air Force Base were issued, it was a restricted facility. 
On the basis of these orders, his dependents were transported from 
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Izmir, Turkey, an unrestricted area, to 610 East Prospect, Durand, 


Wisconsin, their designated place of residence. In our opinion, the 
changed status of the base, effective prior to commencement of travel, 
which was unknown to the order-issuing authority or to Major Wilz, 
did not serve, insofar as Major Wilz was concerned, to remove the re- 
striction indicated in his orders on the travel of his dependents to that 
base. As far as he is concerned, the restriction may be viewed as having 
remained in effect until he arrived at Keesler Air Force Base, when he 
was informed that it was no longer a restricted station. 

Therefore, it may be considered that Major Wilz was on duty at 
Keesler Air Force Base when the restriction on the travel of his de- 
pendents to that base was removed. Since his dependents traveled to 
Durand at the same time he traveled to his new duty station, it is con- 
cluded that he is entitled to a monetary allowance for their travel 
from Durand to his new duty station under authority of paragraph 
M7005-4, item 4, of the regulations. 

In addition to allowances for transportation from Durand, Wiscon- 
sin, to Keesler Air Force Base, Mississippi, the enclosed voucher for 
$176.85 includes a monetary allowance of $4.35 for travel from Eau 
Claire, Wisconsin, to Durand, Wisconsin. This amount was not paid 
on the initial claim for transportation allowances from Izmir, Turkey, 
to Eau Claire and Durand, Wisconsin, as this distance exceeded that 
from Izmir, Turkey, to Keesler Air Force Base. 

Travel from Izmir, Turkey, to Durand, Wisconsin, having been per- 
formed in accordance with paragraph M7005, the member is entitled 
to an allowance based on the distance bet ween these locations (less the 
travel to Eau Claire obtained with transportation requests), not sub- 
ject to the limitation of the distance from Izmir, Turkey, to Keesler 
Air Force Base. 

Therefore, payment of the voucher submitted, which is enclosed, is 
authorized if otherwise correct. We would not be required to object to 
the payment of similar claims based on travel performed before or 
after this decision for travel of the member's dependents en route to a 
designated place which had been completed before the member or the 
order-issuing authority received any information that the restriction 
on travel of dependents to the new duty station had been removed. 


[ B-169452 


Contracts—Increased Costs—Additional Work or Quantities— 
Dissallowance of Claim 


A claim submitted for consideration under the settlement authority in 31 U.S.C. 
71 for additional compensation to cover a required correction in the printing of 
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a technical publication, which had been disallowed by the contracting officer and 
an appeal to the disallowance denied by the administrative officer, may not be 
paid on the basis prior uncorrected orders had been accepted, where the record 
shows the contractor agreed to correct the error without cost to the Government, 
and a supplemental agreement providing a charge for the work—insertion of 
fold-ins in the publication in indicated sequence—has reference to future orders. 
Furthermore, an alleged subsequent oral agreement may not be considered, as 
the review is restricted to the record before the contracting agency at the time 
the head of the agency rendered his decision. 


To Masters, Gardner & Associates, November 19, 1970: 

Reference is made to your letters of May 26 and 27, 1970, requesting 
that our Office review the May 4, 1970, decision of the Public Printer 
which denied the appeal of Litho Press, Inc., from the contracting 
officer’s disallowance of a claim for additional compensation for work 
on print order 557, program 827-S. The effect of the request is to 
submit the claim to this Office for consideration under our settlement 
authority, 31 U.S.C. 71. 

The Government Printing Office (GPO) awarded on June 27, 1968, 
to Litho Press purchase order 42000, jacket 343-672, for the printing 
and binding of technical publications to be ordered by the Department 
of the Air Force during the period July 1, 1968, through June 30, 
1969. The specifications provided that during the term of the purchase 
order there would be about 3,740 orders ranging from about 90 to 450 
per month. The specifications included the following requirement re- 
lating to “Fold-ins” : 

* * * On most orders the fold-ins are to be collated in proper sequence and 
gathered following last page. When so indicated on individual print orders, 
fold-ins are to be inserted into manuals in proper location and sequence as 
indicated on instruction sheet accompanying negatives and/or copy. [Italic 
supplied. ] 

Under the purchase order, there was issued on November 21, 1968, 
print order No. 557 of program 827-S calling for the publication of 
1,100 copies of a book on the 1F-111 program. On the print order form, 
under “fold-ins,” there appears the number 363 followed by an asterisk. 
On the lower portion of the form following an asterisk there is the 
statement, “FOLDINS PER ASSEMBLY SHEET.” The assembly 
sheet lists each page number in the book in sequence. Certain of the 
page numbers are preceded by the symbol “F,” designated on the as- 
sembly sheet as “foldout.” 

The books were delivered to the Air Force in December 1968 and 
January 1969. They were subsequently rejected as unacceptable after 
payment had been made. The basis for the rejection is contained in a 
letter dated February 6, 1969, from Headquarters Tactical Air Com- 
mand, Langley Air Force Base, Virginia, listing the following de- 
ficiencies : 
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(1) books are dated July 5, 1968, although printed in December 
1968 ; 
(2) pages are out of numerical sequence; 
(3) 89 pages are missing. 
Item (2) had reference to the fact that fold-ins were furnished as a 
group at the back of the book instead of interleaved in sequence 
throughout. 

Litho Press in a letter dated February 7, 1969, to the GPO contract- 
ing officer stated that it would correct the deficiencies and return the 
books at no additional expense to the Government. It stated at a con- 
ference in Dallas, Texas, attended by GPO and Air Force representa- 
tives, that the criticism was directed not so much against the missing 
pages in the book as it was against the folding and collating of fold- 
ins. In that regard, the letter stated : 


The remark was made that this order was “the straw which broke the 
camel’s back,”’ but I feel that it was not the missing pages in this book as much 
as the overall subject of folding and collating foldins. Again, I regret that 
errors were made in the assembly of this very complex publication. Its pro- 
duction also came during our period of uncontrollable absenteeism and we were 
attempting to meet an accelerated shipping date. We will do anything asked of 
us to rectify this error at no cost to the Government. 

Following meetings on February 5, 6, and 7, 1969, regarding the 
inadequate production of the F-111 publication, a memorandum of 
understanding of the joint Air Force and GPO investigation was 
prepared. The memorandum stated that the publication was totally 
inadequate; that it was agreed that the GPO would direct the con- 
tractor to reprint and distribute the book at no additional cost to the 
Government; that the fold-ins in “future” publications would be in- 
terposed in the text as required by the print order and attached as- 
sembly sheets; and that the Air Force would request a contract sup- 
plement to provide for reverse folding of fold-ins as necessary. Head- 
quarters Air Force Systems Command, by letter dated February 24, 
1969, requested GPO to issue a supplement to the contract for pro- 
gram 827-S on the grounds that Litho Press had indicated that it 
would not provide reverse folding of the fold-ins without such a 
supplement. 

Subsequently, GPO issued supplement No. 1, dated March 10, 1969, 
providing changes with respect to the preparation and insertion of 
fold-ins in the text. The supplement also stated : 


* * * On approximately 95% of the orders the contractor will be required to 
collate the fold-ins in proper sequence and insert into text in proper location, as 
indicated on instruction sheet accompanying negatives and/or copy. On the re- 
maining orders the contractor will be required to collate fold-ins in proper se- 
quence and gather after the last text page. 
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Additional changes were provided for inserting the fold-ins in the text 
in sequence. The contractor signed the supplement, but before doing so 
inserted a notation as follows: 


It is understood by and agreed to by the U.S. Government Printing Office and 
Litho Press, Inc. that any additional pricing items or price adjustments to this 
Program 827-S contract shall be retroactive to and include any orders delivered 
on or after February 6, 1969, which were produced and delivered in accordance 
with the agreement on February 6, that all orders in preliminary stages of pro- 
duction would be produced within the scope of the revised specifications requiring 
that all fold-ins be inserted into text pages per assembly sheet and verbal instruc- 
tions from representatives of the Air Force. 

This note was initialed by the contractor and the supplemental agree- 
ment was signed by the contracting officer for GPO. 

The contractor corrected the defective work on order 557 after 
February 6, 1969, and made delivery on March 19, 24, and 29, 1969. 
Subsequently, the contractor submitted a voucher for an additional 
$11,969.10 for the work. The contractor based the claim upon the con- 
tract supplement. The claim was considered by the Director of Pur- 
chases and denied on the basis that the specifications required the 
fold-ins to be inserted in the text in sequence and that the contract 
supplement was not applicable to order 557. The denial was sistained 
by the Public Printer upon appeal. 

Your brief sets forth arguments in favor of the allowance of the 
above claim. You state that the original contract differed from the 
supplemental agreement with regard to fold-ins and that the exact 
reverse of the pertinent original contract provision was substituted 
in the supplemental agreement. Further, you state that the negotia- 
tions between the representatives of the Air Force, GPO, and the 
contractor leading up to the supplemental agreement established that 
the supplemental was to be effective on February 6, 1969, and was 
to cover specifically print order No. 557. In addition, it is stated that 
all 191 of the prior print orders, containing the same language “FOLD- 
INS PER ASSEMBLY SHEET,” were all delivered and accepted 
with the fold-ins collated in proper sequence and gathered following 
the last page; and that is an indication that the Government and the 
contractor concurred that the fold-ins were to be furnished in that 
manner on order 557. Also, it is stated that the assembly sheet fur- 
nished to the contractor reflects that no special instructions of any 
kind were given to the contractor with reference to print order No. 
557 by the ordering agency. 

The basic question is whether the contractor was required to fur- 
nish the fold-ins in sequence throughout the text without additional 
cost. Although the specifications in the purchase order under which 
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the print order was issued stated that on “most orders” the fold-ins 
would be furnished after the last page, the specifications specifically 
provided that the instructions on the print orders as to location and 
sequence of fold-ins were to be followed. It follows that if “most or- 
ders” would provide for fold-ins at the end of the text, then some 
fold-ins would not be so inserted. As indicated above, the print order 
referred the contractor to the assembly sheet and the latter designated 
the location of the fold-ins in the text. We, therefore, cannot agree 
with your position that the original contract and the print order and 
the assembly sheet taken together did not require the collating and 
insertion in numerical sequence of fold-ins throughout the text. 

While the ordering agency may have been remiss in accepting fold- 
ins on prior orders at the end of the text, when otherwise required, 
the fact remains that the instructions were specific as to order 557. 
Although after the incident with order 557, GPO agreed to a contract 
supplement to provide that 95 percent of the orders would require fold- 
ins to be located in the text, the contractor was not harmed by the orig- 
inal provision since the previous orders it had furnished with the 
fold-ins at the end of the text had been accepted without exception. 
Under the original language, the ordering agency was entitled to re- 
quest at least some of the orders to have fold-ins in the text. There- 
fore, it was not inappropriate to require fold-ins in the text in con- 
nection with order 557. 

The question then becomes whether it was agreed by the contract 
supplement to reimburse the contractor for inserting the fold-ins in 
place in the text on order 557. The note added to the supplemental 
agreement by the contractor states that it was to apply to all orders 
in “preliminary” stages of production on February 6, 1969. As to what 
was meant by this language is probably best illustrated by the con- 
tractor’s own statements made in its letter of February 7, 1969, imme- 
diately after the meeting with GPO and Air Force personnel on order 
557. As that portion of the letter, quoted above, indicates, the contrac- 
tor pointed out that folding and collating was the major problem on 
order 557 and that it would do anything to correct the error at no cost 
to the Government. It did reserve a right in the letter to be paid for 
collating, but that was stated with respect to “all future orders.” In 
that connection, it stated : 

“Mr. Goltz requested and we agreed to (1) start immediately to fold all foldins 
with accordion-type folding and (2) collate foldins in page sequence according 


to the Reproduction Assembly Sheet. 
* * * * « * * 


449-795 O - 72 - 26 
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* * * As mentioned above, we told Mr. Goltz that we would follow these in- 
structions on all future orders. Of course, we will request a contract supplement 
to include a pricing item for this additional service since it was not anticipated in 
our original bid, but we will do this at a later date. 

We believe that the February 7, 1969, letter reflects the agreement 
of the contractor to correct order 557 without cost to the Government 
and also that the charges in the contract supplement would apply to 
future orders. The note in the supplement must be read in the light of 
these statements which would indicate no intent to charge for correct- 
ing order 557. 

_ Further, we might point out that contrary to the allegation in your 
letter of May 26, 1970, the Chief of the GPO Procurement Section by 
affidavit has denied being a party to an oral agreement with the con- 
tractor that any additional costs incident to correcting order 557 
would be borne by the Government or provided for in the supple- 
mental agreement. In any event, our review is restricted to the record 
that was before the contracting agency at the time the head of the 
agency rendered the decision. Therefore, we must deny the request in 
the May 26 letter for an opportunity to present evidence to rebut the 
Chief of the Procurement Section if contrary to your allegation. 

We find no legal basis to pay an additional amount for the work 
contained in print order No. 557 and the claim therefore is denied. 


[B-170922] 


Officers and Employees—Transfers—Service Agreements—Gov- 
ernment v. Particular Agency Service 


In view of Finn v. United States, 192 Ct. Cl. 814, to the effect that a Govern- 
ment agency does not have the authority under 5 U.S.C. 5724(i) to require an 
employee to sign an agreement to remain in the service of the agency for 12 
months following the effective date of transfer, the holding in 46 Comp. Gen. 
738 that agreements executed under section 5724(i) require an employee to re- 
main with a particular agency rather than “in the Government service” no 
longer is for application, with the exception of the last paragraph concerning 
the taking of appropriate collection action if an employee fails to remain in 
the Government service 12 months. 


Officers and Employees—Service Agreements—Manpower Shortage 
Category 


The agreements which appointees to manpower shortage positions execute pur- 
suant to 5 U.S.C. 5723(b). to remain in the service of the agency to which ap- 
pointed or assigned for 12 months unless separated for reasons beyond their 
control which are acceptable to the agency, should be revised to require only 
that the employee remain in the Government service, as the language of section 
5723(b) is substantially the same as section 5724(i), which has been con- 
strued in Finn vy. United States, 192 Ct. Cl. 814, to require only that an em- 
ployee agree to remain “in the Government service” for a period of 12 months 
rather than in the service of a particular agency. 








§ 
3 
f 
} 


reso 


7 ew 


! 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 375 


To Maurice F. Row, United States Department of Justice, Novem- 
ber 20, 1970: 

Your letter of September 29, 1970, with enclosures, requests our deci- 
sion whether Mr. Edward L. Nowak, a former employee of the Federal 
Bureau of Investigation, is entitled to refund of all amounts collected 
from him on account of his breach of a transfer agreement executed 
under 5 U.S.C. 5724(1). 

In connection with a transfer of official station Mr. Nowak signed 
an agreement to remain in the service of the FBI for 12 months follow- 
ing the effective date of his transfer. However, Mr. Nowak violated the 
terms of that agreement by accepting a position with the U.S. Army 
Corps of Engineers prior to the expiration of his agreed-upon period 
of service with the Bureau. Consequently, Mr. Nowak was required to 
reimburse the Bureau for the costs of his transfer. 

Mr. Nowak has requested refund of the amounts collected from him 
on the basis of Finn v. United States, 192 Ct. Cl. 814. In view of our 
decision of April 14, 1967, published at 46 Comp. Gen. 738, you ques- 
tion whether refund may be made to the employee. 

In 46 Comp. Gen. 738 we held that agreements executed under 5 
U.S.C, 5724(i1) may require the employee to remain with the particu- 
lar agency concerned rather than “in the Government service.” How- 
ever, the Finn decision holds that a Government agency does not have 
authority under subsection 5724(i) to require an employee to sign an 
agreement to remain in the service of that particular agency for 12 
months following the effective date of his transfer. In view of that 
decision, which now is final, the holding in 46 Comp. Gen. 738 no 
longer is for application, except for the last paragraph thereof con- 
cerning the taking of appropriate collection action if the employee 
fails to remain in the Government service for 12 months. Accordingly, 
the voucher by which Mr. Nowak has requested refund of the amounts 
collected from him may be certified for payment if otherwise correct. 
That voucher is returned herewith. 

It follows from the above that employees of the Bureau no longer 
should be required to agree to remain in the service of the FBI in 
connection with their transfers. 

In addition to the above, you ask whether the language of agree- 
ments executed by appointees to manpower shortage positions should 
be revised to require only that the employee remain “in the Govern- 
ment service” rather than “in the service of the Federal Bureau of 
Investigation.” In that respect, subsection 5723(b) of 5 U.S.C. 
provides : 
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(b) An agency may pay travel and transportation expenses under subsection 
(a) of this section only after the individual selected or assigned agrees in writ- 
ing to remain in the Government service for 12 months after his appointment or 
assignment, unless separated for reasons beyond his control which are acceptuble 
to the agency concerned. If the individual violates the agreement, the money spent 
by the United States for the expenses is recoverable from the individual as a debt 
due the United States. 

The above-quoted language is substantially the same as that appear- 
ing in subsection 5724(i) which was construed by the Court of Claims 
in Finn v. United States, supra. In that decision the Court stressed the 
fact that the language of subsection 5724(i) requires only that the em- 
ployee agree to remain “in the Government service.” It is our opinion, 
therefore, that agreements executed under 5 U.S.C. 5723(b) may re- 


quire only that the employee remain in the Government service. 


[ B-170966 J 


Transportation — Automobiles — Military Personnel — Advance 
Shipments 


The shipment of privately owned vehicles prior to the receipt of permanent 
change-of-station orders by members of the uniformed services may be authorized 
on the basis the phrase “ordered to make a change of permanent station” in 10 
U.S.C. 2684(a), the authority for the transportation of motor vehicles, is iden- 
tical to the phrase used in 37 U.S.C. 406(a) to authorize the transportation of a 
member’s dependents, pursuant to which paragraph M7000, item 8, of the Joint 
Travel Regulations (JTR) provides for the transportation of dependents in ad- 
vance of orders when supported by a certificate by appropriate authority stating 
that the member was advised prior to the issuance of the change-of-station orders 
that such orders would issue. Accordingly, the JTR may be amended to authorize 
the advance shipment of motor vehicles under the same circumstances as is pro- 
vided by paragraph M7000, for the advance transportation of dependents. 


To the Secretary of the Army, November 30, 1970: 


By letter of September 23, 1970, the Assistant Secretary of the Army 
has requested a decision whether Volume 1, Joint Travel Regulations, 
may be amended to provide authority for the shipment of privately 
owned vehicles in advance of orders on the same basis as is authorized 
for shipment of household effects. The requests has been assigned Con- 
trol No. 70-44 by the Per Diem, Travel and Transportation Allow- 
ance Committee. 

Paragraph M8015, item 1, Joint Travel Regulations, authorizes the 
advance shipment of household goods because of emergency, exigency 
of the service, or service necessity. The Assistant Secretary says, how- 
ever, that the Joint Travel Regulations do not now contain authority 
for the shipment of privately owned vehicles prior to the receipt of 
permanent change-of-station orders except in connection with: 

a. The early departure of dependents from a member's overseas duty station 
under unusual or emergency conditions. 


b. The official report that a member is in a casualty status. 
ec. Evacuation of dependents from an overseas duty station. 
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The Assistant Secretary says further that it has been suggested that 
the proposed amendment would be advantageous since it would de- 
crease the inconvenience many members experience because they are 
frequently required to use leave while waiting at a port for the arrival 
of their privately owned vehicles. It would also decrease the personal 
cost of transshipment of the vehicle which arrives after the member 
has been required to depart the port area in order to report at the new 
duty station on the date required by the orders. Doubt as to the valid- 
ity of the proposed amendment is occasioned by our decisions in 45 
Comp Gen. 544 and 577 (1966), holding that there is no authority for 
the forwarding of a privately owned vehicle at Government expense 
under orders which are subsequently amended, canceled, or revoked. 

Prior to June 30, 1932, privately owned automobiles of civilian and 
military employees of the Government were moved at Government 
expense on a permanent change of station as part of their household 
and personal effects. See, for example, 2 Comp. Gen. 601 (1923): 5 
Comp. Gen. 5 (1925). Section 209 of the act of June 30, 1932, however, 
provided that after June 30, 1932, no law or regulation authorizing or 
permitting the transportation at Government expense of the effects of 
officers, employees, or other persons, shall be construed or applied as 
including or authorizing the transportation of an automobile. These 
provisions are presently codified in section 5727(a) of Title 5 of the 
United States Code as follows: 


Except as specifically authorized by statute, an authorization in a statute or 
regulation to transport the effects of an employee or other individual at Govern- 
ment expense is not an authorization to transport an automobile. 

Insofar as we are aware, the only statutory provisions authorizing 
the transportation of an automobile as part of the personal effects of 
an employee are contained in 37 U.S.C. 554 (military personnel) and 
5 U.S.C. 5564 (civilian employees) authorizing the transportation of 
household effects of missing persons. The early movement provisions 
of the regulations referred to in the Assistant Secretary's letter are 
based upon those provisions and 37 U.S.C. 406(h). 

The general statutory authority for the transportation of motor 
vehicles of members of the uniformed services on permanent change of 
station is contained in section 2634 of Title 10, U.S. Code, as follows: 

(a) When a member of an armed force is ordered to make a change of per- 
manent station, one motor vehicle owned by him and for his personal use or the 
use of his dependents may, unless a motor vehicle owned by him was transported 
in advance of that change of permanent station under section 406(h) of title 


37, be transported, at the expense of the United States, to his new station or such 
other place as the Secretary concerned may authorize— 


(1) on a vessel owned, leased, or chartered by the United States; 

(2) by privately owned American shipping services; or 

(3) by foreign-flag shipping services if shipping services described in clauses 
(1) and (2) are not reasonably available. 
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When the Secretary concerned, or his designee, determines that a replacement 
for that motor vehicle is necessary for reasons beyond the control of the member 
and is in the interest of the United States, and he approves the transportation in 
advance, one additional motor vehicle of the member may be so transported. 

(b) In this section “change of permanent station” means the transfer or 
assignment of a member of the armed forces from one permanent station to 
another. It includes the change from home or from the place from which ordered 
to active duty to first station upon appointment, call to active duty, enlistment, 
or induction, and from last duty station to home or to the place from which 
ordered to active duty upon separation from the service, placement upon the 
temporary disability retired list, release from active duty, or retirement. It also 


includes an authorized change in home yard or home port of a vessel. 
Section 406(b) of Title 37, United States Code, provide that, “In 


connection with a change of temporary or permanent station,” a mem- 
ber of the uniformed services is entitled to the transportation of bag- 
gage and household effects within weight allowances prescribed by 
the Secretaries concerned. Since those provisions authorize the move- 
ment of household effects “in connection with” a change of station, we 
have not questioned the regulatory provisions, presently paragraph 


M8015-—1 of the Joint Travel Regulations, providing for such move- 
ment in certain cases prior to the issuance of orders when the move- 


ment is in fact in connection with a change of station. 
The provisions of 10 U.S.C. 2634 quoted above, however, do not 


provide for the transportation of an automobile in connection with the 
change of station but authorize such transportation only when a mem- 
ber is “ordered to make a change of permanent station.” In view of the 


difference in the statutory provisions and the express prohibition in 
5 U.S.C. 5727(a) against the movement of an automobile as house- 


hold effects, except as may be authorized by statute, we find no legal 
basis for a conclusion that the household effects early movement regu- 
lations may be made applicable to the transportation of automobiles 
and your question is answered in the negative. 


The phrase “ordered to make a change of permanent station” in sec- 


tion 2634(a) is identical with that used in section 406(a) of Title 37, 
Jnited States Code, authorizing the transportation of a member’s 
dependents when he is “ordered to make a change of permanent sta- 
tion.” We have not questioned the validity of paragraph M7000, item 8, 
Joint Travel Regulations, promulgated pursuant to section 406(a), 


authorizing the transportation of dependents in advance of orders 
when supported by a certificate by appropriate authority stating that 
the member was advised prior to the issuance of change-of-station 
orders that such orders would be issued. Accordingly, we would not 
object to an amendment of the Joint Travel Regulations providing 
authority for the advance shipment of a motor vehicle of a member 
of the uniformed services on change of permanent station under the 
same circumstances as is provided by paragraph M7000, item 8, for 
the advance transportation of dependents. 
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[B-170287} 


Bids—Evaluation—Delivery Provisions—Reasonable Delivery 
Date 


Under an invitation for bids (IFB) that stated that delivery was desired within 
120 days, but was required within 150 days; that bidders may propose a different 
date but not beyond 150 days; and that if no delivery date was offered, the desired 
120 days would apply, an offer of delivery within “approximately 120 days” takes 
exception to the desired schedule and fails to state a definite delivery date, and 
the bid is nonresponsive. To interpret “approximately 120 days” to mean a time 
period not substantially varying from 120 days, and that in no case would the 
delivery period extend beyond 150 days, requires a reasonableness test that 
would result in the uneven or unpredictable treatment of bidders; whereas the 
terms of the IFB demand that the ascertainment of the time chosen by the 
bidder be made on an objective basis without recourse to the subjective processes 
of evaluation involved in the application of a reasonableness test. 


Bids—Evaluation—Basis for Evaluation—Bid Itself 


Principles applicable to the interpretation of existing contracts may not be applied 
to determine whether a bid is responsive, and the responsiveness of a bid must 
be determined from the bid itself without reference to matters extraneous to the 
bid. 


Bids—Ambiguous—Two Possible Interpretations—Both Reason- 


able 


Where two different interpretations of the delivery provision in a bid that offered 
delivery in “approximately 120 days (as requested)” in response to an invitation 
stating delivery was desired within 120 days, but required within 150 days, are 
reasonable, the delivery term stated is at best ambiguous; and, therefore, 
B-—170287, dated August 18, 1970, holding the bid should be rejected as nonrespon- 
sive, is affirmed. 


To the Secretary of the Navy, December 4, 1970: 


Reference is made to a letter dated September 21, 1970, with enclo- 
sures, from the Deputy Commander, Purchasing, Naval Supply Sys- 


tems Command, requesting reconsideration of our decision B—170287, 
August 18, 1970. 


In that decision, we held that a bid stating a delivery time of “Ap- 


proximately 120 days (as requested)” did not conform to the delivery 
requirements of invitation for bids (IFB) No. N00600-70-B-0386 and 
should, therefore, be rejected as nonresponsive. In view of this holding, 
we did not consider questions arising from the bidder’s submission of 
unsolicited descriptive literature or the effect of the preprinted qualify- 
ing terms appearing on the letter accompanying its bid and in the 
descriptive literature submitted. 

The procuring activity cites numerous, but factually distinguishable, 
cases for the proposition that “approximately” means “about” or 
“nearly” or “reasonably near to,” etc. Consequently, it maintains that 


the bidder, Pandjiris Weldment Co., would appear to be bound to 
effect delivery near to and not substantially varying from 120 days 
after date of contract. In no case, it contends, would “approximately” 
be interpreted to permit delivery beyond 150 days—the “required” 
delivery date of the TFB. 
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A legal memorandum, submitted with the letter of September 21, 
1970, takes a somewhat different approach in demonstrating that the 
bid was responsive to the delivery requirements. The initial premise 
is that where a bidder, in submitting his bid, states no delivery time 
other than the delivery time stated in an IF B and time is of the essence, 
the bidder is considered to have consented to the time stated in the 
IFB. The contention is then made that the controlling time of the 
instant IFB is the “required” delivery time of 150 days, and thus 
“unless the qualification as to the ‘desired’ delivery schedule can be 
skewed to allow for exceeding the ‘required’ delivery, the qualified ‘de- 
sired’ schedule cannot be held to be nonresponsive.” It is therefore 
concluded that since the bidder qualified only the “desired” delivery 
time as it was allowed to do, but not the “required” time, as to which 
it remained silent, it is assumed to have accepted the controlling 
delivery time; i.e., 150 days. In connection with the foregoing, we are 
referred to numerous cases which, upon consideration, do not appear 
to be dispositive of the matter here involved. 

Pursuant to the IFB, delivery was desired within 120 days after 

date of contract but required within 150 days after date of contract. 
Without prejudice, a bidder could fix a delivery time of his own 
choosing but the time so chosen, as the following provision makes 
abundantly plain, had to be definite and clearly within the 150-day 
period previously mentioned : 
Bids offering delivery of a quantity under subject terms or conditions that 
delivery will not clearly fall within the applicable required delivery period 
specified above will be considered nonresponsive and will be rejected. Bids offer- 
ing an indefinite time for delivery or offering delivery contingent upon avail- 
ability or receipt of material will not be considered. If the Bidder/Offeror does 
not propose a different delivery schedule, the Government’s DESIRED DE- 
LIVERY SCHEDULE SHALL APPLY. 

In our original decision, we recognized that the term “approxi- 
mately” indicated a timeframe of uncertain duration before and after 
a certain fixed time. We were cognizant also that the timeframe could 
be described by the terms urged by the procuring activity. The problem 
with the definition of “approximately” urged by the procuring agency 
is that it lacks specificity and definiteness and, consequently, there 
must be considered the question whether an approximate time for 
delivery is acceptable on the basis of reasonableness. In 46 Comp. Gen. 
745 (1967), we held that award under an IFB containing ambiguous 
delivery terms, in that it did not clearly establish a required delivery 
time, was improper. In reaching that conclusion, we recognized our 
prior application of a reasonable time test under the circumstances 
outlined below : 


We have upheld invitations-permitting the bidder to select a delivery date so 
long as such date was within either a stipulated or a reasonable time after the 








Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 381 


“desired” delivery date stated in the invitation. In these cases bids offering 
delivery after the “desired” date have been regarded as responsive so long as 
such offered date was within the stated time limitation or if no time limit was 
stated within a reasonable time after the “desired” date. See B—155989, Febru- 
ary 24, 1965, and B-155035, November 20, 1964. 

Under the above circumstances, we did not consider a reasonableness 
test to be entirely adequate, for we went on to state in the same decision : 

Although we have upheld as legally sufficient invitations specifying only the 
“desired” delivery dates, so that the responsiveness of offered delivery terms 
could only be governed by a reasonableness test, as a matter of policy we feel 
such open ended delivery terms are unwise in that they afford an opportunity 
for the arbitrary inclusion or exclusion of bids. Even granting impartial con- 
sideration, these undefined delivery terms can only result in uneven and unpre- 
dictable treatment of bidders, because reasonable men will differ on what 
constitutes a reasonable delivery date under any given set of circumstances. 

The above rationale, militating against the utilization of a reason- 
ableness test in the foregoing situation, is equally applicable to the 
present facts. In either case, the evil of “uneven or unpredictable 
treatment of bidders” is present simply because the resolution process 
under a reasonableness test lends itself to differing conclusions on the 
same facts. We believe this factor alone is a sufficient reason to preclude 
its use in determining whether or not Pandjiris was responsive to the 
delivery requirements of the IFB. , 

An additional reason does exist, however, for not using the reason- 
ableness test. The IFB herein requires, in the event a bidder chooses 
a delivery date other than 120 days, a definite statement of time clearly 
within the 150-day “required” delivery time when delivery is to be 
made. It is our opinion that such a requirement demands that the 
ascertainment of the time chosen by the bidder be made on an objective 
basis without recourse to subjective processes of evaluation such as are 
involved in the application of a reasonableness test. That test is, there- 
fore, contrary to the specific requirements of the delivery provisions 
of the IFB. 

We turn now to the arguments advanced by Counsel for the Naval 
Supply Systems Command. His initial premise is based on court cases 
which deal with claims based on contracts and, hence, involve prin- 
ciples of contract interpretation. These cases are factually distinguish- 
able from the present bid situation. Moreover, we have often stated 
that the responsiveness of a bid must be determined from the bid 
itself without reference to matters extraneous to the bid. 48 Comp. 
Gen. 593, 601 (1969). We do not consider the cited authorities involv- 
ing the interpretations of contracts to be controlling in the present 
situation. 

We do not construe the IFB as establishing a fixed, definite delivery 
date. Rather, it establishes parameters of time within which a bidder 
may offer a delivery period of its own choosing and still meet the 
Government’s time requirements. Thus, no delivery time is established 
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until that choice is made and indicated in a bid, unless the bidder 
makes no choice, in which event the stated desired delivery schedule 
applies. It is the bid, then, and not the IFB, in this case, which estab- 
lishes a bidder’s obligation with respect to delivery time. In view of 
this, we cannot conclude that a bidder’s silence as to the “required” 
delivery time stated in the IFB obligates the bidder to deliver within 
that time. Admittedly, the “required” delivery time has a direct bear- 
ing on whether a chosen time is responsive. But this is a far step from 
Counsel’s contention that a bidder’s mere silence obligates him to per- 
form within the required 150 days. As recognized in our August 18, 
1970 decision, silence by Pandjiris would have, by the terms of its bid, 
bound it to the desired delivery time of 120 days but not to the 150 
days urged by Counsel. 

Counsel makes several other contentions which we do not have to 
consider in detail here. Suffice it to say that “reasonable and substantial 
compliance” with the delivery terms of the IFB requires subjective 
rather than objective determinations. In addition, even if we concede 
that Counsel’s interpretation of the phrase “as requested” is reason- 
able, we believe our interpretation of the same phrase, as set out in 
our original decision, is equally as reasonable. Faced with two such 
reasonable interpretations of the same phrase, we conclude that the 
phrase is at best ambiguous. See 48 Comp. Gen. 757, 760 (1969). 

In view of the foregoing and the explicit requirements of the IF B, 
our prior decision is affirmed. 


[B-169843] 


Sales—Bids—lIdentical 


The awards made under a sales invitation for bids on the basis of lots drawn by 
the three bidders who had submitted identical bids because there was no other 
evidence of collusive bidding, where the Justice Department had taken no action 
on the report of the receipt of the identical bids, and the bid prices submitted 
were reasonable, were not proper, even though the provisions of DOD Manual 
4160.21-M were followed. Although the awards will not be disturbed, steps 
should be taken to obtain in future surplus sales the full and unrestricted com- 
petition contemplated by the competitive bidding system and to avoid the 
acceptance of reasonable bid prices as a substitute for adequate competition ; 
and if circumstances do not permit a reasonable determination that price com- 
petition was adequate, the sale should be resolicited. 


To the Director, Defense Supply Agency, December 7, 1970: 

Enclosed is a copy of our letter of today to the attorney for the 
Petrof Trading Company in response to that firm’s protest against 
awards made under sales invitation for bids No. 21-0144 issued by 
the DSSO, Atlanta Army Depot. The matter was the subject of a 
letter dated June 11, 1970, your reference DSAH-G. 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 383 


As indicated in the enclosure, three bids were submitted on six of 
the items in the bid schedule; in each case the three bids were identical. 
It appears to be the position of the contracting activity that award on 
each of these items by drawing lots was proper because (1) the receipt 
of identical bids was reported to the Justice Department, which took 
no further action and (2) the prices bid were reasonable. The ad- 
ministrative report on the matter, dated June 9, 1970, continues: 

* * * there is no requirement or justification for the rejection of such bids in 
the absence of other evidence which might tend to establish collusive bidding. To 


the contrary, the regulations are very clear as to how the awards are to be 
made and the required procedure was followed in this instance. 


We agree that the provisions of the Department of Defense Manual 
4160.21-M were in fact followed ; we do not agree, however, that award 
is proper simply because there is no other evidence of collusive bidding. 

One of the chief purposes of the competitive bid system is to obtain 
for the Government the benefits of free and unrestricted competition. 
United States v. Brookridge Farm, 111 F. 2d 461, 463 (CCA 10, 1940). 
We recognize that whether the required degree of competition has 
been obtained in a given situation is substantially a subjective deter- 
mination to which a reasonable degree of administrative discretion 
must inhere. Cf. B-145959, August 29, 1961. Nevertheless, in the 
present case we find it difficult to conclude that the facts permit any 
reasonable conclusion that adequate competition was obtained. 

Nor do we believe that the awards may be justified on the basis of 
reasonable price. The contracting officer’s judgment, however valid, 
that a price may be regarded as reasonable, is not an acceptable sub- 
stitute for adequate competition. Cf. 23 Comp. Gen. 395 (1943) ; 16 
Comp. Gen. 318 (1936). 

We do not believe it would be appropriate to take any remedial 
action with respect to the instant sales. However, we recommend that 
contracting officers on surplus sales be instructed with respect to 
future procurements that, where identical prices are received, con- 
sideration should be given not only to whether there is other evidence 
of collusion but also to whether adequate competition was obtained. 
If the circumstances do not permit a reasonable determination that 
the price competition was adequate, the sale should be resolicited. 

Please advise us of the steps being taken to implement our 
recommendation. 


[B-171052] 


Bids—Acceptance Time Limitation—Extension—Effect of Request 
to Extend 


The fact that bidders are asked to extend their bid acceptance time pursuant 
to paragraph 2-404.1(c) of the Armed Services Procurement Regulation does not 
give the bidders an option to withdraw their bids, and a bidder who does not 








384 DECISIONS OF THE COMPTROLLER GENERAL [50 


extend his bid acceptance time must accept a contract awarded to him prior to 
the expiration of his initial bid acceptance period; and as the request for the 
extension of the bid acceptance time does not convert the formally advertised 
procurement into a negotiated procurement, bidders may not be permitted to 
revise their bid prices when granting an extension, for this would be tantamount 
to permitting them to submit a second bid after bid opening contrary to com- 
petitive bidding principles. 


Contracts—Awards—Small Business Concerns—Set-Asides—Com- 
petition Sufficiency 


The determination not to set aside any portion of a procurement, which was made 
after consulting with the small business representative, because the most recent 
set-aside for the same item had failed to generate sufficient competition, was 
within the policy stated in paragraph 1-802 of the Armed Services Procurement 
Regulation, and within the ambit of sound administrative discretion ; and absent 
a showing of abuse in the exercise of that discretion, there is no basis for the 
United States General Accounting Office to object to the failure to set aside 
the procurement. 


To the Northwest Packing Company, December 11, 1970: 

Further reference is made to your protest against the award of a con- 
tract to another firm under solicitation No. DSA 13H-70-E-0454, 
Addendum No. 16, issued by the Defense Personnel Support Center, 
Defense Supply Agency, Philadelphia, Pennsylvania. 

The subject solicitation for the procurement of 11 line items of 
canned Bartlett pears was issued on September 1, 1970, with a closing 
date of September 22, 1970, and a minimum acceptance period of 20 
days. On October 9, 1970, because of the possibility that evaluation of 
bids would not be completed within the minimum acceptance period, 
the contracting officer requested that bidders extend the acceptance 
period from October 12 to October 16, 1970. With the exception of 
your firm, extensions were granted by all bidders. Evaluation was com- 
pleted by October 16, 1970, and awards made on October 16, 1970, to the 
low responsive and responsible bidders. It is reported that you were 
not low on any of the items on which you bid. 

Your protest is based on two grounds. First, you contend that asking 
for an extension of the acceptance period transforms an advertised 
procurement into a negotiated procurement; that as a result thereof 
bidders are permitted to withdraw their bids if desired; and that the 
low bidder is afforded an opportunity to use his knowledge of the bid 
prices to his advantage and to the disadvantage of all other bidders. 
Therefore, you contend that if the procurement is changed to negotia- 
tion in these respects, it should be expanded to allow bidders to revise 
their prices when granting an extension. Second, you contend that 
denial of your request to set aside a portion of the procurement for labor 
surplus area concerns was contrary to the announced policy as stated 
in section VIII of the General Provisions of DPSC Form 3020-8. In 
this connection, you say that you were advised the procurement did not 
lend itself to a set-aside because the quantities involved could not be 
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divided into economic production runs. You take exception to that posi- 
tion, and cite two previous set-aside procurements as indicating the 
invalidity thereof. 

The contracting officer reports that the decision to request an exten- 
sion of the acceptance period was based upon the realization that she 
might be prevented from making awards within the original acceptance 
period due to difficulties in obtaining freight rates necessary to evaluate 
the bids in accordance with the terms of the solicitation. 

Although the statute governing procurement by formal advertising 
contemplates that the award of any contract will be to the low respon- 
sive and responsible bidder, it does not import any obligation to accept 
any of the bids received or require that an award be made within the 
time of bid acceptance specified in the bid. 10 U.S.C. 2305(¢) ; 42 Comp. 
Gen. 604 (1963). In this connection, Armed Services Procurement 
Regulation 2-404.1(c) provides that in order to avoid readvertisements 
where administrative difficulties are encountered after bid opening 
which may delay award beyond bidders’ acceptance periods, the several 
lowest bidders should be requested to extend the bid acceptance period. 
In the circumstances of this case, it seems that the extension of the bid 
acceptance period was requested for a valid reason. 

Where a bidder has limited the period within which his bid may be 
accepted, he has the legal right to refuse award after that time and 
may refuse to grant an extension, thereby avoiding an award where, 
after prices are exposed, he feels it to his advantage to do so for one 
reason or another. However, he cannot withdraw his bid when an 
extension is requested, and he must accept a contract awarded prior 
to expiration of the initial acceptance period. In these circumstances, 
we see no basis for concluding that a formally advertised procurement 
is thereby transformed into a negotiated procurement. Therefore, bid- 
ders may not be permitted to revise their bid prices when granting an 
extension, as this would be tantamount to permitting them to submit a 
second bid after bid opening contrary to competitive bidding prin- 
ciples. B-158182, March 4, 1966, and cases cited. 

The contracting officer denies that your request for a labor surplus 
set-aside was refused because the quantities involved could not be 
divided into economic production runs, or that you were so informed. 
She reports that the decision not to set aside any portion of the pro- 
curement was made after consultation with the small business repre- 
sentative because the most recent set-aside for the same item had failed 
to generate sufficient competition, and various pertinent documents 
indicated that Bartlett pears were in short supply. Since it was con- 
sidered doubtful that prices no higher than those obtainable from 
other concerns would be obtained, the procurement was not considered 
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appropriate for a set-aside within the policy stated in Armed Services 
Procurement Regulation 1-802. The determination whether a procure- 
ment should be set aside is a matter within the ambit of sound ad- 
ministrative discretion. 45 Comp. Gen. 228 (1965). Where, as here, 
there is no clear showing of abuse of the discretion permitted, there 
is no basis for our Office to object to the failure of a procurement to be 
set aside. 
Accordingly, your protest is denied. 


[B-170773] 


Station Allowances—Military Personnel—Excess Living Costs Out- 
side United States, Etc.—Dependents’ Absences 


When a member of the uniformed services remains at his permanent duty station 
outside the United States while one or more of his dependents returns to the 
United States for a visit, the cost-of-living allowance adjustment required by 
paragraph M4301-3c(1), items 1, 2, and 3 of the Joint Travel Regulations may 
be waived if the absence is for 30 days or less, and the paragraph amended 
accordingly. 37 U.S.C. 405, which authorizes the consideration of the cost-of- 
living element in prescribing the payment of a per diem, indicates no require- 
ment to adjust cost-of-living allowances during absence of a member’s dependents 
for short periods; and the waiver of the adjustment would be in harmony with 
the regulations implementing the cost-of-living allowances provided by section 
221 of the Overseas Differential and Allowances Act, 5 U.S.C. 5924, for civilian 
employees of the Government. 


To the Secretary of the Army, December 14, 1970: 


Further reference is made to the letter of August 19, 1970, from the 
Deputy for Reserve Affairs, requesting a decision of the Comptroller 
General concerning the legality of a proposed amendment of para- 
graph M4301-3¢(1), items 1, 2, and 3 of the Joint Travel Regulations, 
as recommended by one of the uniformed services. The proposed 
amendment would restrict the requirement of the cited paragraph to 
adjust the cost-of-living allowance for a member of the uniformed serv- 
ices who remains at his permanent duty station outside the United 
States, while one or more of his dependents returns to the United 
States for a visit, to cases where the period of absence of the dependent 
or dependents is for more than 30 days. The request was assigned 
PDTATAC Control No. 70-45 by the Per Diem, Travel and Trans- 
portation Allowance Committee. 

The letter indicates that, in the case of absences of 30 days or less, 
the costs of making the adjustments are, on the average, more than 
the amounts collected. Using Alaska as an example, it is stated that 
the daily amount collected in these cases averages 20 cents, while man- 
power costs alone to process the individual adjustments are approxi- 
mately $10. Individual cases are described which show adjustments of 
from $1 to $5.82 where the visits involved one or two dependents and 
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ranged from five to 13 days. In addition to this savings in manpower 
costs, it is indicated that further savings will accrue from a reduction 
in material and computer costs and personnel operations incident to 
annual certification for cost-of-living allowances. 

The Deputy for Reserves Affairs says that although it is recognized 
that, generally, the expenses which comprise the cost-of-living al- 
lowance may not be incurred while the member and/or his dependents 
are in the United States, it is questionable whether, under the economic 
theory of diminishing returns, the adjustment is warranted. He con- 
cludes, however, by saying that doubt exists as to the legality of the 
amendment discussed above and, therefore, our decision thereon is 
requested. 

Section 405 of Title 37 U.S. Code provides that, without regard to 
the monetary limitations of that title, the Secretaries concerned may 
authorize the payment of a per diem, considering all elements of the 
cost of living to members of the uniformed services under their juris- 
diction and their dependents, including the cost of quarters, subsist- 
ence, and other necessary incidental expenses, to such a member who is 
on duty outside the United States, or in Hawaii, or Alaska, whether or 
not he is in a travel status, except that dependents may not be consid- 
ered in determining the per diem allowance for a member in a travel 
status. Under the law as amended by the act of October 22, 1970, Pub- 
lic Law 91-486, 84 Stat. 1085, the housing allowance and cost-of-living 
allowance portions of the per diem may be prescribed independently 
of each other and without regard to the elements of cost of living used 
in computing each other. 

Section 221 of the Overseas Differential and Allowances Act, 74 
Stat. 793, 794, 5 U.S.C. 5924, Supp. V, provides for cost-of-living al- 
lowances to civilian employees of the Government assigned to foreign 
posts when the cost of living is substantially higher than in Washing- 
ton, D.C. Implementing regulations governing the cost-of-living al- 
lowances for civilian employees are prescribed in chapter 200, 
Standardized Regulations (Government Civilians Foreign Areas). 
Subchapter 225 “Continuance During Absence From Post’ provides 
in pertinent part: 

225.2 Employee With Family : 

The post allowance grant to an employee with family continues at the “with 
family” rate including increments, if any, for children 

a. while the employee and all members of his family are outside the country 
of assignment for short periods of absences (up to 30 consecutive calendar days) 
unless the officer designated to authorize allowances determines that the grant 
should not continue. On the 31st day of absence the grant is to be terminated. * * * 

b. while the employee is temporarily absent from the country of assignment 
= official duty orders and his family remains in the country of assignment ; 


c. for a period not in excess of 30 days while any or all members of his family 
are temporarily absent from the post and the employee remains in the country, 
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except as otherwise provided in sections 227.1 and 227.2. On the 3lst day 
any grant shall be reduced appropriately. 

This Office has not objected to continuance of the allowances during 
such temporary absence. 

We have recognized that, in authorizing a per diem, 37 U.S.C. 405 
has reference to the overall cost. of living of members serving in over- 
seas areas, regardless of when any of the particular costs may have to 
be paid ; and when a per diem is prescribed in accordance with the stat- 
ute, it represents a commutation on a daily basis of the average excess 
living cost of all members concerned and is payable in proper cases 
without regard to when or whether the actual costs in any individual 
case are incurred. 47 Comp. Gen. 362, 364 (1968). 

In that view of the matter, and considering that basically the stat- 
utes authorizing payment of cost-of-living allowances to military and 
civilian personnel were enacted for the same purpose, and since there 
is nothing in section 405 or its legislative history to indicate a require- 
ment to adjust cost-of-living allowances during absence of a member’s 
dependents for short periods, we perceive no legal objection to amend- 
ing the Joint Travel Regulations, Volume 1, in the manner proposed. 


[B-170655] 


Subsistence—Per Diem—Temporary Duty—Aboard Submarines, 
Vessels, Etc. 


Civilian employees periodically assigned to perform temporary duty aboard 
Government vessels to conduct oceanographic and hydrographic surveys, who 
are at sea 25 to 28 days and in port 5 to 7 days and are paid per diem in accord- 
ance with paragraph €8101—2d of Volume 2 of the Joint Travel Regulations, may 
not be required to occupy quarters aboard the vessel during periods exceeding 3 
days in port, nor may their per diem be reduced because of the availability of 
quarters aboard the ship in the absence of the actual use of the quarters, or a 
determination by proper authority under paragraph €1057-3 that the exigencies 
of the service require that the employees occupy quarters aboard the vessel while 
in port. 


To the Secretary of the Navy, December 15, 1970: 


Our Office has been asked to consider the propriety of per diem rates 
paid to employees of the U.S. Naval Oceanographic Office in the cir- 
cumstances related below. 

The employees concerned are assigned periodically to perform tem- 
porary duty aboard Government vessels for the purpose of conduct- 
ing oceanographic and hydrographic surveys. The survey schedules 
usually provide for 25 to 28 days at sea and 5 to 7 days in port. For the 
entire period of temporary duty aboard the survey ships, including 
time in port, the employees are paid per diem in accordance with para- 
graph C8101-2d of Volume 2, Joint Travel Regulations, as follows: 
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d. Government Ship. Except as limited in subpar. 3b(6), the following per diem 
rates, not subject to further reduction, are prescribed for travel aboard a Gov- 
ernment ship: 


il. $2 when meals and quarters are furnished without charge, 
2. $4 when the traveler is required to pay only for meals, 
3. $6 when the traveler is required to pay for meals and quarters. 


In the event that the traveler is required to maintain commercial quarters ashore 
for use following the completion of one or more trips at sea, the rates indicated 
in items 1, 2, and 3 will be increased by the actual commercial cost of quarters. 

Since the employees are paid the above per diem rates for the time 
they are in port, they are required to occupy quarters aboard the ship 
during such periods, or bear the substantial expense of utilizing avail- 
able commercial facilities. The employees object to such practice on 
the ground that living conditions aboard the various survey ships are 
unsatisfactory. Furthermore, they contend that the practice violates 
paragraph C1057-1 of Volume 2, Joint Travel Regulations, which 
provides in part as follows: 

* * * Except as provided in subpars. 2 and 3, mandatory use of Government 
quarters while in a temporary duty status will not be required, nor will per 
diem allowances be subject to reduction on the basis of availability alone of 
such quarters. Certificates of nonavailability of Government quarters are not 
necessary and will not be required. 

Subparagraph 2, referred to in the paragraph quoted immediately 
above, is not applicable here, but subparagraph 3, referred to therein, 
provides : 

3. SPECIAL PROJECTS AND MISSIONS. Employees assigned to special 
projects or missions may be required to occupy available Government quarters 
when a determination is made by the Secretary of a separate military depart- 
ment or the head of an agency of the Department of Defense that the exigencies 
of the service require occupancy of such quarters to assure accomplishment of 
the project or mission. Travel orders will include citation of the determination 
and applicable conditions and limitations. 

Paragraphs ©1057-1 and 3 are based upon section 5 of Public 
Law 88-459, approved August 20, 1964 (Now 5 U.S.C. 5911(e)), and 
our decision published at 44 Comp. Gen. 626 (1965). Section 5911(e) 
reads as follows: 

(e) The head of an agency may not require an employee or member of a uni- 
formed service to occupy quarters on a rental basis, unless the agency head 
determines that necessary service cannot be rendered, or that property of the 
Government cannot adequately be protected, otherwise. 

Examination of the pertinent legislative history leads us to con- 
clude that the underlying intent of the quoted legislation is not ap- 
plicable in the special circumstances inherent in this case. See, gen- 
erally, 44 Comp. Gen. 626 (1965). The employees here involved are 
assigned extended tours of temporary duty aboard specific survey 
vessels and during voyages, including stopovers for taking on fuel 
and other supplies, the vessels—as distinguished from a port at which 
a stop might be made—are, in essence, the employees’ temporary duty 
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stations. See in this connection the definition of “voyage” at 5 CFR 
630, 702(b) concerning entitlement to shore leave. We, therefore, are 
of the opinion that the employees involved are entitled under ordinary 
circumstances only to the per diem prescribed in paragraph C8101-2d, 
quoted above. 

Where, however, a vessel remains in port for a time in excess of 
a reasonable stopover period, we believe it would be inconsistent with 
the overall spirit of 5 U.S.C. 5911(e) to provide during such excess 
period for reduced per diem on the basis of the availability of quar- 
ters aboard the Government vessel without regard to whether such 


quarters are utilized. We have been advised that in the case of oceano- 
graphic survey vessels a stopover period up to 3 days would not be 
unreasonable for purposes of replenishing supplies, refueling, and 
permitting the crew and civilian employees to go ashore. 
Accordingly, we hold that civilian employees assigned temporary 


duty aboard a survey vessel may not be required to occupy quarters 
aboard the vessel during periods exceeding 3 days in port, nor may 
their per diem be reduced because of the availability of such quarters 
in the absence of their actual use or a determination by proper au- 
thority under paragraph C1057-3, above, that the exigencies of the 
service require that the employees occupy quarters aboard the vessel 
while in port. 

Since the current practices of the Department of the Navy conflict 
with the views expressed above, your office should take the necessary 
action to effect compliance with this decision. 


[B-171076] 


Contracts—Negotiation—Evaluation Factors—Point Rating— 
Criteria Factors 


Where in the evaluation of management, financial, and technical factors offered 
under a request for quotations for the operation overseas of a communication 
system, offerors are found equally qualified technically on the basis of normal- 
izing the results of the numerical scoring system used by a Source Selection 
Evaluation Board and the analysis of the Board’s evaluation by a Source 
Selection Advisory Council using its independent scoring and weighting—referred 
to as the “no gain technique”—and on the basis of reevaluating manpower 
proposals, an award of a cost-plus-award fee contract to the lowest offeror was 
proper, and the award is unaffected by the Advisory Council's deviation, with 
permission, from the evaluation guidelines in the Army Command Pamphlet 
715-3, and by the changes in scoring made between evaluations, since the relative 
weights of the evaluation criteria were preserved. 


Contracts—Cost-Plus—Evaluation Factors—‘‘Realism” of Costs 


and Technical Approach 


In the award of cost-reimbursement contracts, procurement personnel are re- 
quired to exercise inforfhed judgments as to whether submitted proposals are 
realistic concerning proposed costs and technical approach, and such judgments 
must properly be left to the administrative discretion of the contracting agen- 
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cies involved, since they are in the best position to assess “realism” of costs and 
technical approaches, and must bear the major criticism for any difficulties or 
expenses experienced by reason of a defective cost analysis. Should the Govern- 
ment fail to adequately measure the “realism” of low quantum of costs, the 
definition of “reasonable” cost to mean low cost per se on a comparative basis 
would be improper for award purposes. 


Contracts—Requests for Quotations—Evaluation Factors—Dis- 
closure 


Although offerors under a request for quotations should be informed of the 
relative weight or importance attached to each evaluation factor, there is no 
requirement to disclose the precise numerical weights to be used in the evalua- 
tion process. If an offeror is in doubt as to the relative importance of the evalua- 
tion criteria to be used, the time for resolution of the matter is before the 


closing date set for receipt of quotations. 


Contracts—Requests for Quotations—Evaluation Factors—Dis- 
closure 


In a second evaluation of offers to operate a communication system overseas, 
the application of bonus and penalty points in the weighting system, points not 
provided for in a request for quotations, does not constitute a substantive change 
that should have been furnished to all offerors by means of amendment, as the 
purpose of the weighting system was to enable the Source Selection Advisory 
Council to apply its independent judgment to the evaluation criteria considered 
by the Source Selection Evaluation Board, and the inclusion of the additional 


points was in accord with procedures established prior to the receipt of 
quotations. 


To Page Communications, Engineers, Inc., December 16, 1970: 


Reference is made to your letter of October 20, 1970, and subse- 
quent correspondence concerning your protest against the award of 
a. cost-plus-award fee contract to Federal Electric Corporation 
(FEC), under request for quotation (RFQ) DAEA-18-70-Q-1997. 

The RFQ was issued on May 18, 1970, by the Procurement Di- 
vision, Fort Huachuca Support Command, United States Army, Fort 
Huachuca, Arizona, to procure the following requirements in South- 
east Asia: (1) field engineering, operation and maintenance services, 
and on-the-job training (OJT) for the Integrated Communication 
System (ICS), and the Dial Telephone Exchange (DTE) ; (2) com- 
munication engineering services and emergency on-call technical sup- 
port for Cable Heads and eight additional sites; (3) operation and 
maintenance of two Area Maintenance and Supply Faeili- 
ties (AMSF). The RFQ further provided that all work requirements 
would be performed in a period of 1 year from date of award, with 
an option by the Government for renewal for four 1-year periods. 

Section D.3 of the RFQ, as amended, informed prospective offerors 
of the evaluation factors for award as follows: 

D. 3. EVALUATION FACTORS 

The omission of any of the required responses constitutes lack of response 
by the quoter and shall result in an evaluation of being unresponsive to the 
RFQ. Factors are set forth in order of equal or decreasing importance. 

a. Management Factors: The offeror must respond to each of the below listed 
factors to enable the Government to evaluate the offeror’s capability to perform 
the services: 
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1. Recognition and understanding of the scope and level of management effort 
required, as evidenced by a comprehensive plan for the overall approach to pro- 
viding the services required. This will include a description of the methods and 
procedures proposed to accomplish specific contract operations, performance 
schedules, recruitment and retention of specialized personnel, safety management, 
security management (to include concept for assuring continuity of operation 


in periods of emergency. ) 
2. Provision of organization chart and sufficiently detailed supplementary ma- 


terial to show clearly: 

a. Organization structure proposed for performance of contract. 

b. Number and description of personnel, matched to organization structure. 

ec. Education, experience and special qualifications of key personnel (to include 
security clearances) as required by succeeding sections of this RFQ. 

d. Project Manager’s relative position in offeror’s organization and degree 
of authority of the Project Manager. 

e. Ratio of home office support personnel to management and technical person- 
nel directly engaged in execution of the contract. 

3. Provision of a detailed phase-in plan. 

4. Description in detail of past performance and experience of offeror in work 
similar to the requirement of this solicitation. 

b. Financial Factors: The offeror must respond to each of the below listed 
factors to enable the Government to evaluate the offeror’s financial submission : 

1. Proposed contract cost to include base and maximum fee. Detailed estimates 
and schedules must be submitted which will permit a comprehensive evaluation 
of costs for the individual items of work described in the nine sections identified 
under Par F.1. Contractor Services, Section F Description of Supplies/Services 


to be performed. 
2. Proposed method for implementing and maintaining a cost accounting and 


cost reporting system. As a minimum, monthly cost and financial reports will be 
required. Budget and cost controls will be provided for in order that contractor 
cost and performance may be evaluated. An accounting structure will be devel- 
oped to provide cost data for the items of work identified in the nine sections 
listed in Section F previously referred to. Elements of expense will be costed. 
Also, costs of U.S. personnel and foreign nationals will be segregated. Costs by 
site are desirable, but not mandatory if the maintenance of such costs is too 
expensive. Bidders will include this provision with an estimate of cost and 
manning. 

3. Provide a separate detailed cost schedule for the phase-in plan. 

4. Offeror’s financial position as evidenced by documentary evidence, i.e., Bal- 
ance Sheet, Profit and Loss Statement. 

5. The qualifications and assignments of personnel with proposed salary scale. 

6. Record of cost performance on Government Contracts comparing final cost 
to estimated cost. 

ec. Technical Factors: The offeror must respond to each of the factors listed 
below to enable the Government to evaluate the offeror’s capability to perform the 
technical services: 

1. Recognition and understanding of the technical services required, evidenced 
by a detailed plan to satisfy the operation and/or maintenance requirements for 
each system, subsystem, and support facility specified in succeeding sections of 
this RFQ. 

2. Description of plan to train US Military and RVNAF, to operate and main- 
tain each system, sub-system and support facility specified in succeeding sections 
of this RFQ. 

3. Description of plan to meet quality assurance requirements for each system, 
sub-system, and support facility specified in succeeding sections of this RFQ. 

4. Description of plan to provide communications engineering services which 
will be responsive to the immediacy of Government’s requirement to re-configure 
systems and sub-systems to match re-deployment of forces 


Additionally, section D.1 of the RFQ informed offerors as follows: 


D.1 NOTICE TO QUOTERS 
The Government intends to evaluate responses to this solicitation and to award 
a contract based on factors other than the lowest probable cost. It shall be the 
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responsibility of the quoter to give sufficient evidence to enable the Government 
to evaluate the proposal applying the technical managerial and financial factors 
outlined below. Each factor will be weighted with respect to its relative 
importance. 

For evaluation purposes, the Army had prepared an estimate that 
2,012 personnel would be necessary to perform the contract of which 
number 1,103 would be United States citizens and 909 would be Viet- 
namese. In this connection, the RFQ set forth the Government’s esti- 
mate of the number of technically skilled personnel needed to provide 
the services at the installations. An independent Government Cost 
Estimate was also developed to provide the Department with a basis 
for a comparative evaluation of the quotations. 

The RFQ was issued to 34 prospective contractors. On May 28, 1970, 
a preproposal conference was held for the purpose of explaining the 
technical and administration requirements and to afford an opportu- 
nity to answer questions about the procurement. At that conference, the 
following question and answer was supplied concerning the evaluation 
of phase-in-costs for the contract : 

Q—Reference Part 1, General Instruction, Section D.3c(3). How will “phase-in” 
costs be evaluated? 

A—The phase-in cost will be submitted as a separate part of the proposal and 
will be evaluated and negotiated separately. Should the successful contractor 
have a phase-in cost, his final negotiated phase-in cost will become a ceiling for 
phase-in cost on that contractor’s proposal. However, each contractor’s proposal 
less the phase-in cost will be evaluated separately for consideration for award. 
The final contract award price will include all costs. 

Four quotations were received by the procuring activity on July 3, 
1970, including submissions from your concern and FEC. 

The record indicates that these quotations were subsequently ana- 
lyzed in accordance with an evaluation plan established prior to the 
issuance of the RFQ. That. plan established procedures for a detailed 
evaluation of quotations by a Source Selection Evaluation Board 
(SSEB) and an analysis of the Board’s evaluation by a Source Selec- 
tion Advisory Council (SSAC). 

The plan established three major areas (Management, Financial and 
Technical) to be evaluated. It also established factors, subfactors and 
elements for numerical scoring purposes within each of the areas. 
Within the financial area the following pertinent factors, subfactors 
and elements, among others, were established for evaluation: 

2.1 Reasonableness and Realism of proposed cost and fee. 


2.1.a Reimbursable costs' ICS. 
+ * +o * a a o 


2.1.a.8 General and administrative cost’. 
‘(These costs were also set forth as evaluation subfactors with respect to 


all the other required operations). 
. o * * * > 


2.1.3 Proposed fee criteria. 
2.1.j.1 Proposed basic fee. 
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2.1.3.2 Proposed award fee. 
. . + . = « . 
2.3. Phase-In Cost. 
2.3.a Direct cost salary and benefits. 
. * * . . . + 


2.3.h General and administrative costs. 


Within the technical area the following pertinent factors, sub- 
factors and elements, among others, were established for evaluation : 


3.1 Understanding of the O&M services required. 
a. ICS. 
(1) Qualifications of personnel. 
(2) Adequacy of manning level. 
* > . * = o 
b. DTE. 
(1) Qualifications of personnel. 
(2) Adequacy of manning level. 
. - ~ * * * . 
c. AMSF. 
(1) Qualifications of personnel. 
(2) Adequacy of manning level. 


o * * . . 4 . { 
d. ASC. \ 
(1) Qualifications of computer personnel. i 

* + * * . * * f 
(3) Adequacy of manning level. ‘ ; 
(4) Qualifications of other personnel. ' 


* * . * + s * 


e. AUTOSEVCOM. 
(1) Qualifications of personnel. 


Within the management area the following pertinent factors, sub- 
factors and elements were established for evaluation : 


1.1 Management (General) 


* * - . * * o 
c. Adequacy of overall plan. 
. ” . * + + * 


1.2 Management Structure 
(a) Structure proposed for performance. 
o . * * + o * 


(4) Qualifications of key management personnel. 

The SSEB was directed to utilize a scoring system providing for a 
maximum of 10 points for an outstanding rating in each of the speci- 
fied elements which were to be added and averaged through the factor 
level to provide a combined score for each of the three areas. It was 
further provided that the SSEB would not rank the quotations, but 
furnish the raw area scores to the SSAC. The SSAC was directed 
to apply its own judgment to the analysis and to “weight” the SSEB 
raw area scores by multiplying the scores by predesignated values 
which were: Management-10; Financial-8; Technical-8. Upon com- 
pletion of the evaluation process, the SSAC was to present findings to 
the Commanding General, United States Army Strategic Communi- 
cations Command (USASTRATCOM), upon which he could base 
recommendations for future actions. 
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The record shows that the SSEB reported the results of its evalu- 
ation of the quotations on July 20, 1970. The SSEB area scores for 
Page and FEC were: 


Management Financial Technical 
FEC 7.55 6.88 5.38 
Page 9.31 6.86 6.59 


The scores were accompanied by lengthy narrative statements setting 
forth the strengths and weaknesses of the two quotations, upon which 
basis the scores were apparently assigned. 

With respect to the financial area of the FEC quotation, the SSEB 
noted that the total cost quoted therein for supplying 1,590 personnel 
spaces distributed to 628 U.S. citizens, 877 local nationals (LN), and 
85 third-country nationals (TCN) was favorable; that the base fee 
was only 1 percent; and that the award fee ranged from minus 2 
percent to plus 6 percent, which was stated to show the contractor’s 
confidence in his performance. Weak points in FEC’s financial quota- 
tion were noted in pertinent part as follows: 


The reasonableness and realism of the base salary rate is suspect. Although 
the minimum, medium, and maximum scales for US and TCN employees are 
shown, the application of the rates was generally on the minimum scale. Also, 
the LN costs were at the lowest step of the pay schedule. This would tend to 
indicate, for example, that the technicians to be employed would be at the 
lowest level of technical experience. 

The low base salary range is also suspect since the bidder plans to hire and 
utilize encumbent personnel presently in country. It is doubtful if the bidder 
can recruit at the salary range quoted. In addition, it would appear that the 
number and associated costs of personnel do not provide the resources needed 
to meet government standards for systems security, safety, proficiency, and 
back-up capability. 

With respect to the financial quotation submitted by Page, the SSEB 
noted that the company specified 1,697 personnel spaces distributed 
to 413 U.S. citizens, 892 local nationals and 392 third-country na- 
tionals. The Board determined that Page’s cost estimate and proposed 
fixed fee were favorable to the Government; that the proposed salary 
rates were adequate inducement for procurement of qualified personnel 
and that direct labor charges for all classifications of personnel ap- 
peared reasonable. However, the SSEB noted that the company’s 
proposed award fee of 8.2 percent and the subsistence rates for person- 
nel outside the Saigon area were excessive; that the burden rate and 
the General and Administrative (G&A) expenses were unfavorable to 
the Government; and that a salary raise factor of 1.5 percent was con- 
sidered excessive. 

The record shows that the SSAC was briefed concerning the results 
of the SSEB evaluation on July 21, 1970. The Chairman of the SSEB 
advised the SSAC that three of the four evaluated quotations reflected 


a thorough understanding of the work requirements; that the fourth 
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offeror had submitted an inferior quotation, but its manning estimate 
most nearly matched the Government estimate; and that in view 
thereof, discussions should be held with all of the offerors. 

In accordance with the evaluation plan, the SSAC prepared an 
analysis of the SSEB findings and the quotations. With respect to 
FEC, the Council observed that the company’s cost estimate was ex- 
tremely optimistic and had a high cost growth potential. Furthermore, 
the SSAC stated that some redirection would be required to attain a 
manning level that could reasonably be expected to assure that the 
Government would receive adequate operations and maintenance 
service. 

With respect to the quotation submitted by Page the SSAC reiter- 
ated the data set forth by the SSEB concerning the excessive costs 
and fees contained in the concern’s proposal and stated that the level 
of manning proposed by the concern should be increased in the main- 
tenance and quality assurance areas. 

Based on the weaknesses of each quotation, the procuring contract- 
ing officer developed a list of items for negotiation with each company. 
Discussions with the subject concerns were thereafter conducted prior 
to the SSAC’s final evaluation. The record indicates that discussions 
in depth were held with FEC and Page during late July and the first 
week of August concerning the weaknesses discussed in the SSEB 
report. 

The results of the discussions with FEC concerning the various 
items of cost in its quotation were set forth in a memorandum dated 
August 5, 1970, which was signed by the contracting officer and the 
cost analyst for the procurement. Pursuant to these discussions, FEC 
granted the contracting officer the right to adjust its quotation for 
what the Government considered to be deficiencies in costs FEC pro- 
posed for demobilization, minimum salary range, foreign service al- 
lowance, war risk insurance, and completion bonus. Pursuant to this 
agreement, the Government included Foreign Service and War Haz- 
ard bonuses of 25 percent each in FEC’s quotation. This addition was 
subsequently deleted when FEC agreed that these bonuses would not be 
an allowable cost for the first-year contract. Furthermore, FEC agreed 
to ceilings on G&A and phase-in costs. Accordingly, the Government 
concluded that FEC’s quotation was “fair and reasonable” and that all 
areas of underestimated costs had been clarified to the satisfaction of 
the contracting officer. 

Discussions concerning the cost of Page’s quotation were conducted 
on August 1, 1970. The evaluation record indicates that the company 
proposed a G&A rate of 9 percent, but that it accepted a rate of 8.4 
percent recommended by the Government “auditor.” In this connec- 
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tion, there is nothing in the record to indicate that Page offered, or 
was asked if it would agree to, a ceiling on these costs. Page was also 
questioned about its proposed costs for travel and per diem, general 
office support in Manila and Bangkok, and raises. In summary, the 
Government analysts concluded that the Page quotation was also fair 
and reasonable. 

Technical discussions with each concern were also held during this 
period. The record shows that both FEC and Page were informed that 
their proposed manning levels were austere in certain areas, and that 
pursuant to such advice, the concerns subsequently made adjustments 
to their manning estimates. Government representatives concluded 
that as a result of such modifications, the manning levels proposed by 
each offeror were realistic and provided assurance that the work re- 
quirements of the contract could be adequately performed. 

Pursuant to the technical and cost discussions, each offeror sub- 
mitted revisions to its quotations, together with executed copies of a 
“model” proposed contract, to the procuring activity prior to the cutoff 
date set for receipt of revised quotations on August 6, 1970. The 
“model” contracts included the salient features of the RFQ as amended, 
and the phase-in_plan of each offeror, but did not contain any of the 
other individual data set forth in each offeror’s quotation. 

Upon conclusion of the negotiations, the results were orally pre- 
sented to the SSAC. Since the SSEB had completed its evaluation 
prior to the negotiations, the SSAC developed a scoring method for 
use in applying its own judgment to the results of the negotiations. 
Utilizing this method, the SSAC assigned its own score to each of the 
factors scored by the SSEB, with the provision that the SSAC scores 
could equal but not exceed the SSEB scores. This provision is referred 
to as the “no gain technique.” The two scores on each factor were then 
added and averaged to provided a “normalized” value for each of the 
three areas (technical, financial, management) set forth in the RFQ. 
The area scores were then multiplied by the area weights, noted above, 
to determine lump sum scores. 

The results of the “normalized” scoring process were as follows: 





Management 
Page FEC 
Factor 
SSEB SSAC % Change SSEB SSAC % Change 

Overall Management 9.30 6.51 — 30% 6.77 6.77 0% 
Management Structure 9.09 6.36 — 30 8.44 8 44 0 
Phase-in Plan 9.47 7.58 — 20 FTE 0 
Past Experience 9.40 8 48 —10 7.50 7.50 0 

Overall 931 7.23 — 22% 7.55 _ 7. 55 0% 


Management Normal- 
ized Value 8. 27 7. 55 
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Financial 
Page FEC 


SSEB SSAC % Change SSEB SSAC % Change 





Factor 


Reasonableness and 
realism of estimated 








cost 5.24 472 —10% 5.65 5.65 0% 
Cost Accounting and 
Reporting 8.88 7.99 —10 8.50 8 50 0 
Phase-in Cost 4.50 4.05 —10 §.27. & 27 0 
Previous Cost Expe- 
rience 8. 75 8. 75 0 8. 50 8. 50 0 
Qualifications of 
Personnel 5. 80 5. 80 0 5. 00 5. 00 0 
Financial Position 7.96 7.96 0 8.34 8 34 0 
Overall 6. 85 6. 55 — 4% 6. 88 6. 88 0% 
Financial Normalized 
Value 6. 70 6. 88 
Technical 
Factor 
O&M Service 6. 11 3. 67 —40% 5. 75 5. 18 10% 
Training Require- 
ments 7.23 650 —10 5.43 5, 43 0 
QA Program 6.25 6.25 0 5.05 5.05 0 
Engineering Services 6.77 6.09 —10 5.28 4 22 — 20 
Overall 6. 59 5. 63 —15% 5. 38 4. 97 — 8% 
Technical Normalized 
Value 6. 11 5. 27 


The final lump sums of the area scores, after applying the area weight 
multipliers to the “normalized” area scores of the concerns, were: 


FEC—172.70 
Page—185.18 


The SSAC final analysis noted that Page and FEC were both fully 
qualified in all areas of the RFQ, and therefore concluded that the 
award should be made on the basis of the offer that represented the 
lowest realistic cost to the Government; that estimated cost was not 
a valid basis for realistic cost comparison, but that a comparison of 
certain cost and fee ceilings (phase-in and base fee) proposed by the 
offerors was valid in determining an award, since the base fee was fixed 
and the phase-in cost contained a ceiling; and that, of the two con- 
cerns, FEC had submitted the lowest base fee, phase-in cost, and the 
lowest proposed award fee. In view of this comparison, the fact that 
FEC had also agreed to a low ceiling on G&A costs and have waived 
the overseas and hazardous duty bonuses, and since FEC’s manning 
offer contained a higher percentage of U.S. personnel than either of 
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the two other companies and therefore suggested a more qualified 
work force, the SSAC recommended that the award should be made 
to FEC. 

Although the SSAC had stated that estimated cost was not a realistic 
base for cost comparison, it also noted that FEC’s management cost 
offer was a million dollars less than the cost of the management struc- 
ture proposed by the other offerors. The record indicates that this 
consideration was cited as an additional reason for directing an award 
to FEC rather than Page. 

In concluding its recommendation that an award be made to FEC, 
the Council observed that the successful contractor would be assured 
of the post-award opportunity to add personnel based on operational 
necessity, which would result in cost growth even though the con- 
tractor could not increase his fees. Nevertheless, the SSAC concluded 
that FEC’s fee structure appeared to provide sufficient motivation for 
the contractor to perform on the contract. 

The above evaluation and recommendation was apparently com- 
pleted prior to the receipt of final offers from the offerors, but after 
the memoranda of the negotiations had been furnished to the Council. 
The relative difference in the fees and ceilings was not changed by the 
submission of the final offer, although there was a reduction in these 
items for the companies. In this connection, FEC proposed a “zero” 
base fee. The company also agreed that foreign service and hazardous 
duty pay bonuses would not be reimbursable costs for the life of the 
contract, including any additional period of time required by exercise 
of the options in the contract. 

Subsequently, the findings and recommendations of the SSAC were 
transmitted to the Office of the Assistant Secretary of the Army (In- 
stallations and Logistics). That office did not accept the Council’s rec- 
ommendation for award to FEC. Instead, it directed that all offers be 
reevaluated. This directive was set forth in a memorandum dated 
August 20, 1970, signed by Brigadier General Vincent H. Ellis, USA, 
as Deputy for Procurement as follows: 

It has been brought to my attention that the evaluation of the Source Selection 
Evaluation Board and the Source Selection Advisory Council were based upon 
the original Government manning estimate. 

It apparently has been determined by the U.S. Army Strategic Communications 
Command that fewer people could perform the required services. This office 
should be provided with the details and justification of this revised Government 
manning estimate including overtime and mix of employees since it is a critical 
part of the selection for award. 

It is requested that the Source Selection Advisory Council be reconvened to: 
(1) reevaluate all offers including results of negotiations in accordance with the 
criteria set forth in the solicitation based upon the revised Government manning 
estimate; (2) reevaluate all offers without using the no gain technique previously 
employed by SSAC; (3) present a revised SSAC report to the HPA. 

When the foregoing has been accomplished, the matter should again be sub- 


mitted for Secretarial pre-award review and notation along with the records of 
negotiations. 
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BY DIRECTION OF THE ASSISTANT SECRETARY OF THE ARMY (IN- 
STALLATIONS AND LOGISTIOS) : 


By memorandum of August 28, 1970, the Chairman of the SSAC in- 


structed the Chairman of the SSEB to reevaluate all offers, including 
results of the negotiations, in accordance with the criteria set. forth in 


the RFQ as follows: 


Utilize the COMVETS Source Selection Evaluation Plan, supplemented by 
AMCP 715-3, in the revision of the original SSEB report dated 20 July 1970. 

Reevaluate and rescore, using all available information, including original 
work papers, proposals, and subsequent clarification by offerors. 

Develop and use a weighting plan to be used at the sub-factor and element level, 
with rationale therefor. It is suggested that you consider using the “check list” 
type of approach for appropriate subfactors and elements to eliminate the need 
for weighting each item and to place emphasis on the more significant items. 
Weights would be applied only by the SSEB Chairman/Executive Committee and 
would not be divulged to SSHB evaluators. Such sub-factor and element weights 
will be completed, marked with time and date, sealed and filed with the Staff 
Judge Advocate. This action will be accomplished on or after 28 Aug. 70 without 


further reference to the SSAC, except for reporting time of accomplishment. The 


on or after date is specified so that SSAC Area and Factor weights may be 
similarly signed and sealed before SSEB weighting is frozen. 

Resolve and eliminate any inconsistencies within and between area narrative 
summaries, and provide rationale explaining apparent inconsistencies that are 
retained. 


Provide specific examples of strengths and weaknesses reported in narrative 


summaries. : 

In addition to the above, and as a separate action, the SSEB will provide the 
SSAC with detailed input for a sensitivity analysis designed to determine confi- 
dence limits for the differences in total weighted scores between contractors. 


By memorandum of August 31, 1970, the Commanding General 


(USASTRATCOM) advised the Chairman of the SSAC that the 


Government manning estimate would not be an “incontrovertible 
standard to evaluate offeror’s manpower proposals, and that cogni- 
zance should be taken that the contracting officer and his negotiating 


team had concluded as a matter of judgment, that the final manpower 


proposal made by each offeror was adequate to realistically provide the 


services specified in the RFQ. 
In accordance with these directives, the SSEB developed a scoring 
and weighting plan at the subfactor and element level which allotted a 


maximum of 400 points for each area. Within the financial area, 100 


points were allotted to the subfactors comprising each of the factors 
set forth therein, in pertinent part as follows: 


2.1 Reasonableness and realism of proposed cost and fee. 


a. Reimbursable costs—ICS—382 


e * * * ¥ + + 
b. Reimbursable costs—D.T.E.—12 
* - ~ +. * * - 


c. Reimbursable costs—AMSF—9 


* * * * * * * 
d. Reimbursable costs—Special Requirements—4 
* * * * . * * 


j. Proposed fee criteria—13 
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For scoring purposes the SSEB defined ‘“Reasonableness” and 
“Realism” of proposed costs as follows: 


(a) “Reasonableness of proposed costs” is defined as the lowest proposed total 
dollar cost to the government for the item being evaluated. This is a compara- 
tive evaluation. As an example, the lowest total dollar proposal for an ICS item 
may be considered most reasonable, and given a score of 10, (SSEP scoring 
table). The highest dollar estimate may be given a score of 5, based upon the 
rationale that costs associated with manpower, as submitted by offerors, are 
generally acceptable to the Government as a result of negotiations. Intermediate 
total cost estimates for the item should then be scored pro rata in relationship 
to the estimated costs of the lowest and highest estimate. 

(b) “Realism of proposed costs” is defined as the most valid estimated cost 
that the government can expect to pay for the proposed services. The initial 
eriteria for evaluation of the “realism of proposed costs” will be the rates in 
the Independent Government Cost Estimate (IGCE). For example, in the element 
“direct cost, salary,” the initial evaluation of the “realism of proposed costs” will 
be based on a sample of the hourly salary rates of the predominant number of 
personnel in the Government Estimate compared with the counterpart rates con- 
tained in the proposals. From the comparison, the offeror falling closest to the 
IGCE may be scored a 10; the offeror with the greatest deviation above or below 
may be scored a 5. Intermediate offerors should be scored in pro rata relation to 


deviations from the government estimate. 


Additional considerations include such matters as erroneous computations, 


omissions of major cost items, and major unallowable cost items, ete. If these 
matters warrant a score or less than 5, complete justification will be noted on 
the COMVETS Form 1. 


The SSEB further provided that phase-in costs would be scored on 


a comparative basis in accordance with the numerical scale set. forth 
in the definition of “reasonableness.” The SSEB also noted that certain 
subfactors in the Technical area, for example, Qualifications of Per- 
sonnel, should be scored equally, since all offerors had signed identical 


“model” contracts which described identical prerequisites for personnel 
to be furnished in connection with performance of the contract. 


To evaluate the total manpower and multi-skill scores of the offerors’ 
manning estimates, the SSEB determined that a comparative numeri- 


cal evaluation should be designed with a maximum score of ten. The 


Board proposed to evaluate the quality of the “mix” of the offerors’ 


manning estimates by using a predetermined ratio of the personnel of 
the three nationality groups involved. 
The record shows that “raw” numerical scores were assigned to the 


proposals based on the above criteria, which were then weighted by 


the SSEB Chairman, Deputy Chairman, and members of the execu- 
tive committee, and the following scores were assigned : 


Management 

Factor Page FEC 
Management General 100. 00 76. 50 
Management Structure 92. 75 92. 58 
Phase-in Plan 98. 52 91.01 


Past Experience 98. 35 78. 30 
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Financial 
Factor Page FEC 

Reasonableness and Realism of 

Proposed Cost and Fee 69. 50 94. 38 
Cost Accounting and Reporting 88. 50 86. 70 
Phase-in Cost 86. 70 100. 00 
Previous Cost Experience 90. 00 83. 30 
Qualifications and Assignment of 

Personnel Not scored Not scored 
Financial Position Not scored Not scored 
Technical 

Factor Page FEC 

O&M Services 68. 97 63. 53 
Training Requirements 86. 19 61. 86 
Quality Assurance 78. 16 66. 94 
Engineering Services 66. 19 54.19 

The SSEB scores by area were: 

Management Financial § Technical Total 

Page 390 335 300 1025 
FEC 338 364 247 949 


The strengths of FEC’s financial quotation cited in the SSEB report 
were the same factors cited by the SSAC in its initial recommenda- 
tion that FEC should receive this award, as listed above. Addition- 
ally, the SSEB noted that FEC’s quotation was most “favorable” 
to the Government on the basis of comparative evaluation of pro- 
posed costs, even after an adjustment was made in FEC’s costs 
to include a 1 year’s completion bonus and demobilization costs. As 
a weakness in the proposal, the SSEB found that FEC’s proposed 
salary rates might hamper recruiting. 

In the financial area, the SSEB narrative discloses that Page’s 
quotation was considered weak because its G&A cost and rate appeared 
to be high, and its billeting and mess rates for U.S. Citizens were con- 
sidered excessive. However, overall, Page’s cost proposal was con- 
sidered both reasonable and realistic. 

The record indicates that the SSEB evaluation was forwarded 
to the SSAC on September 30, 1970. 

In accordance with the directive of the Commanding General, 
USASTRATCOM, the SSAC had developed a scoring and weight- 
ing system in accordance with the guidelines in Army Materiel Com- 
mand Pamphlet (AMCP) 715-3, chapter 3, paragraph 3-3d(6) (b) 
and (c) (including the use of bonus and penalty points), which are 
set forth as follows in that pamphlet: 
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(b) Another system of weighting often used establishes a base, say 1000 
points as a possible total score, and distributes the available points to elements, 
factors, and subfactors in accordance with their importance (fig G-12, app G). 

(c) Another frequently used method of weighting consists of the applica- 
tion of bonus and penalty points by the SSAC. It is an arrangement wherein 
the SSAC reserves points for its own use, e.g., a maximum of 100 out of a total 
possible score of 1,000 points or 10 percent of the maximum score. With the 
points thus retained, the SSAC adds or subtracts amounts from the scores 
awarded by the SSHEB prior to the application of the weights established before 
the issuance of the RFP. In this way, the SSAC is able to reward and penalize 
such previously unforeseeable features as the overall quality of the total pro- 
posal as well as significant strengths (e.g., a technical breakthrough or a new 
approach) and weakness inadequately recognized in the weights previously 
established. The original SSEB scores modified by the pre-established weights, 
both with and without adjustment by bonus and penalty points, are thereafter 
presented to the SSA for his guidance (fig G-13, app G). 


In accordance with the method stipulated in section (b), and in 
order to provide a way of weighting the SSEB scores at the factor 
level, the SSAC assigned one thousand points to each of the three 
evaluation areas which were broken down as follows: 


(1) Management Area (1000 points) 
(a) 11 Management General (400 pts) 
(b) 12 Management Structure (250 pts) 
(c) 18 Phase-In Plan (250 pts) 
(d) 14 Past Experience and Performance (100 ne 
(2) Financial Area (1000 points) 
(a) 2.1 Proposed Cost and Fee (550 pts)* 
(b) 2.2 Cost Accounting and Reporting System (200 pts) 
(c) 2.3 Phase-In Cost (200 pts) 
(d) 2.4 Previous Cost Performance (50 pts) 
(e) 2.5 Qualifications and Assignment of personnel (0 pts) * 
(f) 2.6 Financial Position (0 pts) 
(3) Technical Area (1000 points) 
(a) 3.1 O&M Services (550 pts) 
(b) 3.2 Training Requirements (300 pts) 
(c) 33 Quality Assurance Program (75 pts) 
(d) 3.4 Engineering Services (75 pts) 


The record shows that the SSAC reviewed all factors in all areas 
to ensure the retention of a reasonable balance among all factors, in 
order to preclude a single factor in a given area from having undue 
weight in the overall score. 

The system provided that the factor scores established by the 
SSEB evaluation were to be multiplied by the relative weight each 
SSAC factor weight bore to the 1000-point total for each area as 
follows: 


SSEB weighted factor score 


100 





x SSAC Weight=SSAC Weighted Fac- 


tor Score 


*The SSEB did not score factor 2.5 because the criteria for that factor already 
had been considered in factor 2.1. The SSAC had allowed 50 points in its weight- 
ing scheme for factor 2.5. Since the criteria for factor 2.5 was applied to factor 
2.1 by the SSEB the SSAC transferred the 50 points allowed for 2.5 to 2.1. This 
increases the factor 2.1 weight to 550 and eliminates any score for factor 2.5. 
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The score for each area was then to be determined by adding the 
SSAC weighted factor scores. 

In accordance with the cited AMCP guideline, the SSAC also 
reserved for itself a maximum assessment of 100 points in each ares 
of evaluation to be added to or subtracted from each offeror’s merit 
rating prior to application of the same SSAC area weighting multi- 
pliers which had previously been applied in the first evaluation, as 
noted above. The allocation of these points was to be based on the 
overall quality of each offer, significant strengths and weaknesses 
inadequately recognized in the weighted scores, highly attractive fea- 
tures worthy of special attention in the selection process, and risks 
which could have an impact on the success of the project. 

The application of the SSAC factor-weight formula to the scores 
furnished by the SSEB furnished the following results by area: 


Management __— Financial Technical Total 
Page 977 778 747 2502 
FEC 843 934 626 2403 


The SSAC analysis of FEC’s management quotation reveals that 
the Council apparently disagreed with the SSEB’s evaluation of the 
feasibility of the company’s plan for the phase-in operation. Although 
the SSEB believed the feasibility of the plan was questionable, the 
SSAC considered this plan outstanding. Additionally, the SSAC con- 
sidered the company’s quotation relating to methods and procedures 
to be excellent, which view was not fully shared by the SSEB. 

In view of the SSAC’s determination that FEC’s proposal in the 
management area was fully responsive and indicated a comprehen- 
sive understanding of the RFQ requirements, and insofar as the SSEB 
weighted score apparently did not fully reflect such assessment, the 
SSAC determined that 50 bonus points should be assigned to FEC’s 


proposal in this area. 
In the financial area, the SSAC concluded that FEC’s quotation 


merited 100 bonus points for the following reasons: 


Financial. Company A [FEC] scored substantially higher than any other 
offeror in this Area, having submitted the offer that represents the lowest over- 
all cost to the Government. The reasonableness of Company A’s offer is unchal- 
lenged. With regard to realism, Company A has shown a willingness unique 
among the contending offerors to accept substantial financial risk. This is 
characterized by the voluntary establishment of ceilings. and agreement to a 
zero base fee and an award fee that will result in financial loss if minimum 
acceptable performance standards are not met (see pg II—-A-S for a listing of 
commitments). The net impression gained is that the offeror has high confidence 
in his ability to perform the contract within the costs quoted. The SSAC has no 
information to the contrary and concludes that the ranking of Company A far 
ahead of the other offerors based on overall economic considerations is fully 
justified (pg III-2, par 1c(3)). 

The preceding subparagraph is the basis for the SSAC’s awarding the maxi- 
mum of 100 bonus points in the Financial Area as a means to emphasize and 
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adequately assess “highly attractive features worthy of special attention in 
the selection process.” Thé scoring and weighting system used by the SSEB 
at the element and sub-factor level does not provide a means for such emphasis 
and recognition. In addition, this action by the SSAC highlights that specific 
proposal which will obtain the levels of performance prescribed in the RFQ 
at the most realistic and reasonable costs to the government. Not only does 
Company A make more binding commitments to the government but the esti- 
mated cost differences are substantial: $4.5 million on a proposed basis and 
$3.6 million on a comparable basis. 


In the technical area, FEC was assessed 10 penalty points. 

Turning to the evaluation of Page’s proposal, the record indicates 
that the company was assessed 50 penalty points in the management 
area because of the following: 


Company B [Page] has had extensive experience in Southeast Asia since 
1956 and has had comparable C-E contractual experience in Viet Nam since 
1962. The proposal clearly develops Company B's extensive knowledge in C-—E 
O&M operations. The SSAC agrees that the company’s past performance is 
impressive, but not to the degree implied by the SSAC score. Accordingly, this 
provides a basis for assessing penalty points. 

Company B’s proposal reflects a high manning level when compared to another 
offeror and is largely due to the proposed use of excessive numbers of overhead 
personnel. The quantity of support personnel (administrative and drivers) ap- 
pears to be high. Further, the proposed use of support to COMVETS from out 
of country field offices is unique to Company B’s offer. The validity of a require- 
ment for this support as a resource chargeable to COMVETS is questioned, espe- 
cially since it further increases the already excessive overhead manning. This 
provides the basis for the levy of penalty points by the SSAC. 

Company B’s proposed use of senior site supervisors in a dual role of sub- 
sector supervisors strains the span of control to the point that the important 
supervision of ICS and DTE sites may be diluted. The proposal does not specify 
the location of the ICS sector supervisors, which further increases the con- 
cern for adequate sector supervision. This provides the basis for the levy of 
penalty points by the SSAC. 


The company was not penalized, or given bonus points, in the finan- 
cial area. However, it was assessed a net penalty of 10 points in the 


technical area. 
The final scores for the companies as adjusted by the bonus and 
penalty points were: 


Management ‘Financial Technical Total 
FEC 893 827 493 2213 
Page 927 622 589 2138 


Based upon this evaluation, the SSAC recommended that an award 
be made to FEC. 

In view of this analysis and recommendation, an award was made 
to FEC on October 20, 1970. In this connection, we have been advised 
that prior to award a representative of the Assistant Secretary of 
the Army “noted” the intention of the procuring activity to make an 
award to FEC. 

On October 21, 1970, Page filed a protest with this Office on the 
basis that the award to FEC was inconsistent with section D.1 of the 
RFQ, which is quoted above. Thereafter, on October 26, 1970, Page 


449-795 O - 72 - 28 
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filed suit in the U.S. District Court for the District of Columbia, seek- 
ing, inter alia, a preliminary injunction enjoining the Army from 
accepting or aiding performance under the contract until this Office 
reviewed the merits of the protest. On November 3, 1970, that Court 
entered a preliminary injunction enjoining the Army from accepting 
or aiding any performance under the subject award for a period of 
45 days, or until this Office rendered a decision on the merits. 

The following provisions of the Armed Services Procurement Regu- 
lation (ASPR) have been cited in your correspondence as being rele- 
vant tothe matters in issue : 


3-805.2 Cost-Reimbursement Type Contracts. In selecting the contractor for 
a cost-reimbursement type contract, estimated costs of contract performance 
and proposed fees should not be considered as controlling, since in this type of 
contract advance estimates of cost may not provide valid indicators of final 
actual costs. There is no requirement that cost-reimbursement type contracts 
be awarded on the basis of either (1) the lowest proposed cost, (2) the lowest 
proposed fee, or (3) the lowest total estimated cost plus proposed fee. The award 
of cost-reimbursement type contracts primarily on the basis of estimated costs 
may encourage the submission of unrealistically low estimates and increase the 
likelihood of cost overruns. The cost estimate is important to determine the 
prospective contractor's understanding of the project and ability to organize 
and perform the contract. The agreed fee must be within the limits prescribed 
by law and appropriate to the work to be performed (see 3-808). Beyond this, 
however, the primary consideration in determining to whom the award shall 
be made is: which contractor can perform the contract in a manner most ad- 
vantageous to the Government. [Italic supplied. ] 

15-201.3 Definition of Reasonableness. 

(a) General. A cost is reasonable if, in its nature or amount, it does not 
exceed that which would be incurred by an ordinarily prudent person in the 
conduct of competitive business. The question of the reasonableness of specific 
costs must be scrutinized with particular care in connection with firms or sep- 
arate divisions thereof which may not be subject to effective competitive re- 
straints. What is reasonable depends upon a variety of considerations and cir- 
cumstances involving both the nature and amount of the cost in question. In 
determining the reasonableness of a given cost, consideration shall be given 
to— 

(i) whether the cost is of a type generally recognized as ordinary and neces- 
sary for the conduct of the contractor’s business or the performance of the 
contract ; 

(ii) the restraints or requirements imposed by such factors as generally 
accepted sound business practices, arm’s length bargaining. Federal and State 
laws and regulations, and contract terms and specifications ; 

(iii) the action that a prudent business man would take in the circumstances, 
considering his responsibilities to the owners of the business, his employees, 
his customers, the Government and the public at large ; and 

(iv) significant deviations from the established practices of the contractor 
which may unjustifiably increase the contract costs. 


You contend that the Army gave controlling weight to the lowness 
of the estimated costs and fees submitted by FEC in violation of sec- 
tion D.1, “Notice to Quoters,” of the RFP, and of the provisions of 
ASPR 3-805.2; that by defining “reasonable costs” as the lowest esti- 
mated cost submitted, the Army violated ASPR 15-201.3; that by 
changing the evaluations factors, weightings, and procedures after 
quotations had been reviewed and given a raw score evaluation the 


Army violated ASPR and AMCP 715-3, paragraph 3-3d(5), which 
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provides that weights must not be altered once the proposals have been 
received; that by giving great weight to phase-in costs, the Army 
violated and abandoned the instructions given in the questions and 
answers for bidders; that the Department’s evaluation records show 
that Page should have won the award; and that the award to FEC 
should be canceled. 

Before addressing your argument that, for the purpose of award, 
the Army gave controlling weight to the low quantum of estimated 
costs and fees submitted by FEC, we note that you apparently con- 
cede at page 4 of your November 20 brief that some weight should 
be given to estimated costs and proposed fees, at least in determining 
an offeror’s “understanding of the project and ability to organize and 
perform the contract,” in accordance with that part of ASPR 3-805.2 
which is underlined above. Obviously, it was intended that such de- 
termination would be a factor in determining the most advantageous 
quotation for award. We agree that the RFQ did not provide that 
lowness per se of the cost estimates would be a factor in the award. 
However, we cannot agree with the position implicit in your argu- 
ment that the RFQ further permitted an offeror to give less than 
significant consideration to the guantum of proposed costs and fees, 
in the interest of submitting an exceptional proposal in the technical 
and managerial areas. We do not believe that any reasonable offeror 
could have concluded that the quantum of estimated costs for the 
various work items would not enter into the determination of the con- 
tractor’s ability to perform the contract at his estimated cost, and, 
hence, his eligibility for the award. Certainly, any reasonable offeror 
should have known that the quantum of the costs he proposed might 
be considered excessive or deficient by the procuring activity, when 
measured against the work requirements of the RFQ, and merit an 
adverse rating on his ability to organize and perform the contract, 
even if his proposal had superior merit in the technical and managerial 
areas. 

In this connection, it is our opinion that the first sentence of section 
D.1 of the RFQ, as well as the word “controlling” in ASPR 3-805.2 
quoted above, must be construed as meaning that estimated costs and 
proposed fees will not override all other factors which are to be con- 
sidered in selecting a contractor. Clearly, if any consideration at all 
is to be given to estimated costs and proposed fees, such consideration, 
regardless of how small, may become controlling if all other factors 
are substantially equal. 

Accordingly, for the purposes of discussion, we must conclude that 
the RFQ specifically advised all offerors that the quantum of costs and 
fees proposed to accomplish the work objectives of the contract would 











408 DECISIONS OF THE COMPTROLLER GENERAL [50 


be a considered factor in the evaluation of proposals. In this perspec- 
tive, we believe it is unnecessary to consider the authorities and 
lengthy argument set forth in your letter of November 20, 1970, to the 
effect that the quantum of cost estimates need not be a mandatory 
evaluation factor in all cost reimbursement procurements, since in the 
subject procurement the procuring activity was under an obligation 
to evaluate the quantum of cost estimates and fees in accordance with 
the stated evaluation criteria set out in the RFQ, and we cannot con- 
clude that such criteria were in conflict with ASPR 3-805.2 or the 
decisions of this Office. 

The argument you have advanced to demonstrate that the Army 
gave “controlling” weight to the low quantum of costs, fees, and 
ceilings proposed by FEC involves several allegations; first, that the 
Army did not conduct a thorough and impartial analysis of FEC’s 
costs to determine whether the costs and fees were “realistic,” which 
you allege is demonstrated by the almost “perfect” score of 94.38 for 
“reasonableness and realism” of costs and fees given to FEC by the 
second SSEB, notwithstanding several weaknesses noted in FEC’s 
quotation which lessened the SSEB’s confidence in the realism of 
FEC’s proposed cost ; second, that the Army defined “reasonableness” 
of cost to mean low cost on a comparative basis in contravention of 
ASPR 15-201.3, and with full knowledge that such action would give 
great emphasis to FEC’s low estimated costs; third, that the Army 
gave great weight to phase-in costs in contravention of the instructions 
given to offerors prior to the closing date set for receipt of proposals ; 
and fourth, that the Army did not fully and fairly evaluate each quo- 
tation in the management and technical area. 

With respect to the first allegation, the record indicates that the 
Board and the Council received reports from the Defense Contract 
Audit Agency (DCAA) which indicated that both Page and FEC 
possessed satisfactory accounting systems, and that confidence there- 
fore could be placed in the systems as a basis for cost estimating and 
as reflecting actual costs. Furthermore, the Army evaluators noted 
that both your concern and FEC had an excellent past cost performance 
on other significant contracts involving operation of sophisticated com- 
munications systems, with no significant contractor-caused cost growth. 
Since you have not demonstrated that these statements are erroneous, 
the determination of whether the Army sufficiently evaluated the 
“realism” of FEC’s proposed costs and fees must be made within the 
perspective of such statements. 

The record indicates that the evaluators initially questioned the 
realism of several aspects of FEC’s cost structure, as noted above, for 
deficiencies in estimated eosts for demobilization, minimum salary 
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range, foreign service allowance, war risk insurance, and completion 
bonus. FEC agreed to let the Government adjust its quotation to com- 
pensate for these deficiencies. Pursuant to the agreement, the Govern- 
ment included Foreign Service and War Hazard bonuses of 25 percent 
each, which were subsequently deleted when FEC agreed to waive 
reimbursement for these bonuses for the first year of performance. 
Thereafter, as noted above, FEC waived reimbursement for the 
bonuses for the life of the contract. Because of these considerations, 
and since the Army had concluded that the managerial and technical 
approaches proposed by FEC were adequate to accomplish the work 
requirements of the contract, the second SSEB evaluation concluded 
that FEC deserved a high rating for realism of costs proposed; i.e., 
ability to perform the contract at its estimated cost. 

In view of the foregoing, we do not believe that such high score 
may be considered to have been arbitrarily assigned, or based upon 
less than a full and fair analysis of FEC’s costs, notwithstanding 
the fact that the second SSEB evaluation indicated reservations con- 
cerning the adequacy of FEC’s proposed salary rates. In this regard, 
we cannot conclude that FEC was insufficiently penalized for such 
reservations, since the SSEB did in fact give FEC less than a perfect 
score, presumably because of the defects enumerated above. 

Concerning your collateral observation that the Army anticipated 
a substantial cost overrun with an award to FEC, the record indicates 
that the Army recognized the possibility of cost growth in the event 
of an award to any of the potential contractors, since any contractor 
would have the opportunity to add personnel based on operational 
necessity. In this regard, the Army had an analysis made of the poten- 
tial cost growth, and, consequently, of the reliability of the cost esti- 
mates, which was intended to present a “worst case” estimate for FEC 
costs compared to reasonably predictable estimates for Page. In this 
analysis, FEC’s costs were augmented by factors for salary increases, 
war hazard and overseas bonuses, and a factor for potential manning 
estimates where the Government considered the contractor’s manning 
weakest, although apparently adequate. Page’s estimate was aug- 
mented by a factor for potential manning requirements in those areas 
where the Government considered Page’s manning weakest although 
apparently adequate. The Army states that this was not done on an 
assumption that these costs would be incurred or reimbursed, but as 
part of an analysis to determine the “sensitivity” of the decision to 
possible weaknesses in the cost estimates. 

The Department concluded that even on the basis of its “worst 
case” analysis, FEC’s probable costs were approximately $2 million 
less than Page’s. A similar analysis on a 5-year basis revealed a cost 
advantage of some $17.5 million in favor of FEC. 
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Our Office has noted that the award of cost-reimbursement con- 
tracts requires procurement personnel to exercise informed judgments 
as to whether submitted proposals are realistic concerning the proposed 
costs and technical approach involved. B-152039, January 20, 1964. 
We believe that such judgment must properly be left to the administra- 
tive discretion of the contracting agencies involved, since they are in 
the best position to assess “realism” of costs and technical approaches, 
and must bear the major criticism for any difficulties or expenses expe- 
rienced by reason of a defective cost analysis. 

In view of the foregoing, we cannot agree that FEC’s low quantum 
of estimated costs and fees may be considered unrealistic, or that the 
Army was precluded from considering the realism of such factors 
for award purposes or that the action of the Department in giving 
such consideration in contemplation of an award to FEC resulted 
in giving controlling weight to the lowness per se of FEC’s costs and 
fees. 

Concerning your allegation that the Army improperly defined rea- 
sonableness of cost in the second evaluation, we note that ASPR 15- 
201.3, the regulation you cite as authority for that proposition, is for 
application in determining the allowability of costs during contract 
performance, and not for determining the most advantageous offeror 
for award of a cost-reimbursable contract. We agree that a definition 
of “reasonable” cost to mean low cost per se on a comparative basis 
would be improper for award purposes if the Government had failed 
to adequately measure the “realism” of such low quantum of costs. 
However, in the instant case, the Government adopted a system of 
assessing the realism of all costs proposed by all offerors, which 
appears to have adequately compensated for any deficiencies in the 
approach of defining “reasonable” cost as “low” cost. 

Your third allegation is that the Army gave significant weight to 
phase-in costs in contravention of the information furnished all offer- 
ors prior to the submission of quotations that such costs would be 
separately evaluated. In this connection, you also point out that the 
Department’s negotiator advised your concern that you needed a 
greater manning effort in this area. 

We agree that the answer provided by the Government to all offerors 
at the preproposal conference on May 28 may reasonably be interpreted 
in the manner you allege. However, such interpretation would appear 
to be in conflict with the advice set forth in section D.3.b.3 of the RFQ 
that phase-in costs would be an evaluation factor. Certainly, it is diffi- 
cult to perceive why such costs would be listed as an evaluation factor 
without intending that responses to that factor would be evaluated 
for award purposes. In any event, it is our opinion that all offerors 
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were placed at the same bidding disadvantage from such erroneous 
advice. Accordingly, we cannot maintain that the error constitutes 
sufficient grounds for canceling the contract. 

In this connection, the Department concurs in your allegation that 
the Government suggested that you increase the requirements of your 
phase-in plan, although accepting an inferior approach by FEC in 
this matter. However, the Department maintains that the superiority 
of your phase-in plan was fairly and fully reflected in the scores you 
received in the technical and management areas, which were sub- 
stantially greater than the scores assigned to FEC in these areas. 
Accordingly, the Department maintains that you were not prejudiced 
by such negotiation approach. From our examination of the evaluation 
reports, we find no basis for disagreement with the Department’s 
advice. 

Concerning your fourth allegation, that the Army did not fully 
and fairly evaluate the technical and management aspects of your 
quotation, we note that your concern was consistently given superior 
ratings in these areas, which superiority was preserved even after 
the second SSAC applied its independent judgment to the evaluation 
process by means of the bonus and penalty procedure. In view thereof, 
and in consideration of the extensive analysis of all proposals in these 
areas, as summarized above, we are unable to agree that the Army 
gave less than a full evaluation to these areas. 

The argument you have advanced to show that the Department’s 
change of evaluation factors, weightings, and procedures for use on 
the second round of evaluations was unfair and fatally defective in- 
volves the following contentions: first, that the Army failed to dis- 
close the weights of the evaluation criteria; second, that the Depart- 
ment radically changed its numerical weighting system for the second 
round of evaluations, which you allege should have been the subject 
of an amendment to the RFQ; third, that AMCP 715-3 contains 
several references to the effect that weights are to be established in 
advance of the issuance of the RFQ and not changed thereafter; 
fourth, that the use of bonus and penalty points was not permitted 
in the existing circumstances; and fifth, that disregard of the manning 
schedule in the second round of negotiations prejudiced the consid- 
eration of your offer. 

Concerning your contention that the Department failed to disclose 
the weights of the various evaluation criteria, the decisions of our 
Office have held that offerors should be informed of the relative weight 
or importance attached to each factor. B-167175(1), October 13, 1969; 
B-166052(2), May 20, 1969. But our Office does not require the dis- 
closure of the precise numerical weights to be used in the evaluation 
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process. In this connection, if you had any doubt as to the relative 
importance of the evaluation criteria in the subject RFQ, we believe 
the time for resolution of the matter was before the closing date set 
for receipt of quotations. 

In response to your contention that the Army’s evaluation procedures 


constituted a “radical” departure from those established for the initial 
evaluation, the Department maintains that the weighting and scoring 
system used by the SSEB at the subfactor and element level, and the 
weighting system used by the SSAC at the factor and area level, 
preserved the relative importance of the evaluation criteria initially 
set. out in the RFQ. As noted above, the area multipliers were the same 
in both evaluations, and the area weights established in the second 
evaluation preserved the relative equality of the importance of the 
area criteria, since a total of one thousand points were reserved for 


each of the three areas. Although the factor weights utilized by the 


second SSAC gave greater emphasis to the first-listed factor within 
each area than was given by the evaluation system utilized on the first 
evaluation, the Department maintains that such change cannot be 
considered radical, since the relative weights were still within the 


framework of the advice in the RFQ that “factors are set forth in 


equal or decreasing order of importance.” We agree with these con- 


clusions, and since offerors were not entitled to be advised of the exact 
evaluation procedures which were to be used by the Board or the 
Council, we are unable to agree with your contention that the fore- 
going changes adopted in the weighting procedures should have been 


the subject of an amendment to the RFQ. 


The other “change” in the weighting system on the second evalua- 
tion involved the application of bonus and penalty points. The De- 
partment maintains that the use of this system enabled the Council 
to apply its independent judgment to the evaluation criteria, just as 
it did in the first evaluation by averaging its own factor weight scores 
to each of the scores furnished by the SSEB. Although you maintain 
that. the established procedures did not provide for the SSAC to 
exercise its independent judgment in the scoring process, as noted 
above the record indicates that one of the procedures established prior 
to the receipt of proposals was a directive to the SSAC to apply its 
own judgment to the SSEB scores. Certainly, in view of such man- 
date, there would not appear to be any substantial basis for question- 
ing the SSAC’s right to quantify its judgment in the numerical 
scoring analysis. We believe such conclusion is necessitated whether 
the method for the numerical weighting of its judgment was on a 
factor-by-factor basis, as in the first evaluation, or was on a selected- 
factor approach as in the second evaluation. In view thereof, we can- 
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not agree that use of the bonus and penalty point system constituted 
a radical departure from the evaluation procedure utilized in the initial 
round of evaluation. Accordingly, we cannot accept your statement 
that the evaluation system utilized on the second evaluation consti- 
tuted a substantive change in the requirements of the RFQ which 
should have been furnished to all offerors by means of an amendment. 

Turning to your contentions that AMCP 715-8 specifically prohibits 
the changing of the evaluation weights after proposals have been 
received, and that use of the bonus and penalty scheme is not properly 
for application in an evaluation process when a different set of weights 
have been formulated after receipt of proposals, the Army points out 
that AMCP 715-3 was not mandatory for this procurement and 
that the procurement principles set forth therein could be adopted on a 
case-by-case basis. Accordingly, it maintains that the changes made 
in the evaluation weighting system cannot be considered legally de- 


fective for failing to strictly comply with all the provisions of AMCP 
715-3. 

Although the provision regarding the application of bonus and 
penalty points would appear to be more properly applicable to ‘the 
situation where the weights established prior to the receipt of pro- 
posals inadequately reflect the strengths and weaknesses of the pro- 
posals, we see no legal basis for questioning the validity of the 
Department’s position that the bonus and penalty scheme was only a 


means of introducing the Council’s independent judgment into the 
evaluation process. Obviously, other means could have been chosen 


to “weight” this judgment, and we must agree that the provisions of 


AMCP 715-3 are not mandatory for procurements of the type here 
involved. See the Preface, page v, of AMCP 715-3. 

With respect to whether the addition of bonus and penalty points 
to the SSAC weighted factor scores may have resulted in dual applica- 
tion of the Council’s judgment to the reasonableness and realism of 
proposed cost factor, we note that application of proportionate bonus 
and penalty points to the Board’s weighted factor scores, without 
application of the SSAC factor weights, would also have resulted in a 
higher total point score for FEC than for Page. 

In view thereof, and since the relative weights of the evaluation cri- 
teria were preserved in the second evaluation, even considering the 
application of these special points, we cannot conclude that adoption 
of the points and penalties system was illegal. 

You also allege that the Department disregarded its manning sched- 
ule in the second round of negotiations to the prejudice of your concern. 
In this regard, the Department states that the Government manning 
estimate was found to be considerably in excess of the estimate pro- 
vided by any of the offerors, and that the office of the Assistant 
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Secretary of the Army (Installations and Logistics) felt that some 
explanation of this disparity was essential. Accordingly, the office 
directed that proposals be reevaluated with respect to the realism of 
the manning estimate and that a revised Government manning estimate 
be furnished to that office. 

The record indicates that the Commanding General, USASTRAT- 
COM, chose not to prepare a revised estimate. Instead, he determined 
that the extensive analysis of offers conducted on the first evaluation 
had revealed that the manning estimates of your concern and FEC 
were clearly adequate for performance. Accordingly, the proposals 
were evaluated with this directive imposed on the entire evaluation 
process. 

We believe that it would have been the better course for the Depart- 
ment to have prepared a revised estimate for evaluation purposes in 
the second evaluation. Certainly, such estimate would have provided 
a more uniform basis for evaluating the adequacy of each quotation, 
rather than relying on each offeror’s estimate, plus the subjective 
judgment of each evaluator. However, we can find no basis for main- 
taining that your concern was uniquely prejudiced by such -action. 

All offerors had prepared their quotations using the Government 
manning estimate, and it would therefore appear that all offerors 
could claim they were equally disadvantaged by the Army’s decision 
to disregard the estimate for evaluation purposes. In this connection, 
FEC points out that the “mix” in its manning schedule more nearly 
complied with the “mix” contemplated by the Government estimate, 
and FEC therefore claims to have been prejudiced by the failure to 
fully apply the Government manning estimate in the second evalua- 
tion. Under the circumstances, we are unable to conclude that Page 
was prejudiced by the change in the evaluation of manning schedules 
so as to require or justify cancellation of the contact awarded to FEC. 

In this connection, the Court of Claims has held that a contract 
should be canceled only if its illegality is clear. See John Reiner and 
Company v. United States, 163 Ct. Cl. 381, 325 F. 2d 488 (1963), cert. 
denied, 377 U.S. 931 (1964); Brown and Son Electric Company v. 
United States, 163 Ct. Cl. 465, 325 F. 2d 446 (1963). 

Based upon our review of the entire record in the instant case, we 
are unable to find such clear illegality, and your protest must there- 
fore be denied. 


[B-164786] 


Post Office Department—Employees—Transfers—During Retro- 
active Period of Compensation Increases 


Former General Schedule employees of the Post Office Department who trans- 
ferred to a higher General Schedule position in another agency between August 








po ere 


a 


eee 


mt ENE I EI 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 415 


12, 1970, the date of enactment of the Postal Reorganization Act, which provides 
approximately an 8-percent salary increase, and the effective date of the act, the 
first pay period beginning on or after April 16, 1970, are entitled to have the “not 
less than two-step increase” authorized in 5 U.S.C. 5334(b) for employees who 
are promoted or transferred, computed on the revised General Schedule rate of 
the Post Office Department; for in the absence of specific language to the con- 
trary, the rule for application is that retroactive salary increases apply as if 
the increase had been in force and effect at the time of the change of status 
of the employee. 


Compensation—Rates—Highest Previous Rate—Retroactive Sal- 
ary Increases 


Where an agency has a policy to extend the benefit of the highest previous rate 
rule prescribed in 5 U.S.C. 5334(a), the salary of an employee who left the Post 
Office Department during the retroactive period between enactment of the Postal 
Reorganization Act and its effective date may be adjusted to reflect the increase 
authorized by the act; and where an agency does not have an established policy, 
but did give the employee the benefit of his last Post Office Department rate, 
it is within the agency’s discretion whether or not to adjust the employee’s salary 
to reflect the increase in the Post Office rate. However, section 531.203(d) (4) of 
the Civil Service Commission Regulations relating to general increases in the 
General Schedule and not to special increases, an employee who was not on the 
rolls at the time of enactment of the Reorganization Act may not be given the 
benefit of the increased rate for the purposes of the “highest previous rate” rule. 


To the Chairman, United States Civil Service Commission, Decem- 
ber 18, 1970: 


This is in further reference to your letter dated October 8, 1970, 
requesting a decision on certain questions occasioned by the proposed 
issuance of a bulletin on the subject of adjusting salaries for employees 
who separated from the Post Office Department on or after the effec- 
tive date of the retroactive pay adjustment provided by the Postal 
Reorganization Act (April 18, 1970, for employees in the postal field 
service; April 19, 1970, for General Schedule employees), and were 
employed in another Federal agency on the enactment date of the act, 
August 12, 1970. 


Section 9 of the Postal Reorganization Act, Public Law 91-375, 
approved August 12, 1970, 84 Stat. 784, 39 U.S.C. 1003 note, provides, 
in pertinent part: 


SEC. 9(a) The Postmaster General, under regulations made by him, shall 
increase the rates of basic pay or compensation of employees in the Post Office 
Department so that such rates will equal, as nearly as practicable, 108 percent 
of the rates of basic pay or compensation in effect immediately prior to the date 
of enactment of this Act. Such increases shall take effect on the first day of 
the first pay period which begins on or after April 16, 1970. 

(b) Retroactive pay, compensation, or salary shall be paid by reason of this 
Act only in the case of an individual in the service of the United States (including 
service in the Armed Forces of the United States) on the date of enactment of 
this Act, except that such retroactive pay, compensation, or salary shall be paid— 

(1) to an officer or employee who retired, during the period beginning on the 
first day of the first pay period which began on or after April 16, 1970, and 
ending on the date of enactment of this Act, for services rendered during such 
period; and 

(2) in accordance with subchapter VIII of chapter 55 of title 5, United States 
Code, relating to settlement of accounts, for services rendered, during the period 
beginning on the first day of the first pay period which began on or after April 
16, 1970, and ending on the date of enactment of this Act, by an officer or employee 
who died during such period. 
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You point out that the above provisions as they relate to entitlement 
to retroactive pay are similar to those customarily included in general 
pay acts for this purpose—an employee (1) must have been an em- 
ployee in the Post Office Department on the date of the adjustment; 
and (2) must have been in the service of either the Post Office De- 
partment or some other Federal agency (including service in the 
Armed Forces of the United States) on August 12, 1970, the date the 
Postal Reorganization Act was enacted. It is stated further that while 
it is clear that an individual must have been employed by the Post 
Office Department in order to be paid at a salary that included the 8- 
percent increase, the Commission needs clarification on how this in- 
crease affects the salaries of those employees who moved (or move) 
to other Federal agencies. The following questions have been submitted 
for our decision : 


(1) Must the salary for an employee who transfers from a General Schedule 
position in the Post Office Department to a higher grade General Schedule posi- 
tion in another agency be fixed under 5 U.S.C. 5334(b) at a rate in the regular 
range of the grade that will give him the equivalent of two step increases above 
the salary he was receiving under the increased General Schedule range in the 
Department? Is the equivalent of two step increases in this case computed on 
the amount of regular step increases in the General Schedule, or on the amount 
in the revised schedule of the Post Office Department? 

(2) If an agency has a policy of giving an employee the benefit of his highest 
previous rate or existing rate when he is brought on the rolls by transfer or re- 
employment, is the salary of an employee who left the Post Office Department 
during the retroactive period to be adjusted to give him the benefit of the 8- 
percent increase assuming he was entitled to that increase? If the agency did 
not have such an established policy but did give the employee the benefit of his 
last Post Office Department rate at the time he entered on duty, is his salary to 
be adjusted to reflect the increase in his Post Office Department rate? If this is 
not mandatory, (a) does the agency have discretion to make the adjustment, or 
(b) may it make the adjustment if its determines that it would have given the 
higher rate if it had been in effect at the time of the personnel action? 

(3) May a former employee of the Post Office Department who was not on the 
rolls on the date of enactment of the Postal Reorganization Act and not entitled 
to the retroactive increase, be given the benefit of the increased rate for the 
purposes of the “highest previous rate” rule? 


In regard to the first question, 5 U.S.C. 5334(b) provides, in 
pertinent part, as follows: 


(b) An employee who is promoted or transferred to a position in a higher 
grade is entitled to basic pay at the lowest rate of the higher grade which 
exceeds his existing rate of basic pay by not less than two step-increases of the 
grade from which he is promoted or transferred. * * * 

Decisions of our Office concerning the retroactive provisions of salary 
increase acts have consistently required—in the absence of specific 
language to the contrary—that such acts be applied to reflect the salary 
status of each employee under the increased rates as if such rates had 
been in force and effect at the time of the change of his status. 31 Comp. 
Gen. 166 /1951) ; 38 zd. 188 (1958) ; 44 cd. 171 (1964). Thus, employees 
who were entitled to the retroactive increases even though transferred 
to another agency during the period April 19,1970, to August 12, 1970, 
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would be treated the same as employees transferring on and after that 
date assuming there has been no change in the law or regulations. 

We note that the language of Public Law 91-375 did not specifically 
amend the General Schedule as set forth in 5 U.S.C. 5332, but merely 
provided that all employees of the Post Office Department, which in- 
cludes employees in the General Schedule, would have their salaries 
increased by approximately 8 percent. In any event, the effect thereof 
was to create special salary rates for employees in the Post Office 
Department subject to the General Schedule which are approximately 
8 percent higher at the present time than the salaries of all other 
employees subject to the General Schedule (excluding special cate- 
gories). Since there is no indication in Public Law 91-375 that General 
Schedule employees of the Post Office Department were to be removed 
from the General Schedule or otherwise exempted from the provisions 
of law applicable thereto, our view is that section 5334(b) above is 
applicable and that their existing rates of basic compensation must be 
regarded as the regular General Schedule rates as increased by Public 
Law 91-375. This appears to accord with the treatment in the Com- 
mission’s regulation (531.204) of special rates authorized under 5 
U.S.C. 5303. It follows that in promotion situations to which you refer 
that the required two-step increase would be computed on the revised 
General Schedule rates of the Post Office Department. 

In regard to question (2), consisting of four parts and concerning 
the “highest previous rate” rule, 5 U.S.C. 5334(a) provides that the 
rate of basic pay to which an employee is entitled when, among other 
things, he is transferred or his position is changed from one grade to 
another, is governed by “regulations prescribed by the Civil Service 
Commission.” In the absence of regulations precluding or limiting 
consideration of the Post Office increases in the computation of the 
highest previous rate, such as, for example, 5 CFR 531.203(d) with 
respect to special rates established under 5 U.S.C. 5303, the first part 
of question (2) is answered in the affirmative. As to the second part 
of the question, where an agency did not have an established policy 
but did give the employee the benefit of his last Post Office Depart- 
ment rate at the time he entered on duty, it would be within the dis- 
cretion of the agency concerned as to whether his salary should be 
adjusted to reflect the increase in the Post Office rate. This is for the 
reason that pursuant to part 531.203(c) of the Commission’s regula- 
tions, the authority granted administrative agencies with respect to 
use of the highest previous rate is not mandatory, but permissive. 
With regard to part three, the agency has discretion to make the 
adjustment and part four, therefore, does not require an answer. 

In regard to question (3), there is for consideration section 
531.203(d) (4) of the Commission’s regulations which provide, in 
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pertinent part, as follows: “If the highest previous rate was earned 
in a General Schedule position, it is increased by subsequent amend- 
ments of the General Schedule.” 

We believe the above regulation was intended to relate only to 
general increases in the General Schedule and not to special increases 
such as here involved. Thus, a former employee of the Post Office 
Department who was not on the rolls on the date of enactment of the 
Postal Reorganization Act and otherwise not entitled to the retro- 
active increase may not be given the benefit of the increased rate for 
the purposes of the “highest previous rate” rule. 


[B-170269] 


Contracts—Negotiation—Evaluation Factors—Inflation and Esca- 


lation Recovery Costs 


An award under a solicitation for class destroyers that provided for the inclu- 
sion in price evaluation of inflation and escalation recovery factors, to the 
offerer whose high initial target cost was reduced by evaluating estimated 
escalation recovery costs as greater than estimated inflation costs rather than 
to the low base cost offeror displaced by the inclusion in the evaluation of esti- 
mated inflation costs that exceeded estimated escalation recovery factors, and 
of higher target profits, was proper. An award on the basis of initial low target 
costs is not required where the Government is protected from the possibility 
of offerors manipulating inflation and escalation recovery factors, and recouping 
losses under the reset provision of the contract. 


Contracts—Negotiation—Audit Requirements 


The failure to audit the fourth and final round of proposals under a solicitation 
for class destroyers did not violate paragraphs 3-101, 3-807.2(a), and 3- 
809(b) (1) of the Armed Services Procurement Regulation (ASPR), where not 
only were the proposed prices in each of the first three rounds of negotiations 
audited and found to be based on sound business judgment, but the ASPR pro- 
visions do not require the audit of proposals on each and every round of a 
negotiated procurement, and paragraph 3—809(b) (1) provides that audits may be 
waived whenever it is clear that information already available is adequate for 
the proposed procurement, and the determination of “adequate” is within the 
discretion of the procuring activity and will not be questioned unless clearly 
erroneous. 


To vom Baur, Coburn, Simmons & Turtle, December 21, 1970: 

Reference is made to the letters of September 1, September 3, 1970, 
and subsequent correspondence, including the letters of October 19, 
1970, and November 12, 1970, with attached Memorandums of Law, 
concerning the protest by Bath Iron Works Corporation (Bath) 
against the award of a contract to Litton Systems, Incorporated (Lit- 
ton), by the Department of the Navy for the construction of DD-963 
class destroyers. 

In a letter dated August 26, 1970, our Office reported to Senator 
Margaret Chase Smith certain findings concerning the award of this 
DD-963 contract, and this report has been made public by Senator 
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Smith. On page 4 of Attachment I to the letter of August 26, our 
Office made the following comparison of Bath’s and Litton’s pro- 
posals of February 2 (the 3rd proposals) and March 26 (4th and 
“final” proposals) : 


Bath Litton 


(in millions per ship) 





3rd 4th 3rd 4th 
2/2/70 3/26/70 2/2/70 3/26/70 
Target Cost $64. 9 $61. 3 $64. 7 $54. 9 
Target Profit: 
Rate 13.5% 12.2% 11.1% 8.8% 
Dollars 8.8 7.5 7.2 4.8 
Target Price $73. 7 $68. 8 $71.9 $59. 7 
Ceiling Price $81. 1 $79. 7 $80. 8 $71. 3 





Included in the prices of the proposals submitted by Bath and 
Litton were the offerors’ estimates of inflation and escalation recovery, 
and these factors were considered in the price evaluations. The sig- 
nificance of the inflation and escalation factors in the selection of the 
successful offeror was discussed in the August 26, 1970, letter to 
Senator Smith as follows: 

Litton, in its final proposal, estimated that its escalation recovery based on 
the Navy tables would be $143.7 million more than the escalation they would 
actually experience, and reduced their final proposal by this amount. Litton’s 


estimates of their recovery of escalation on the third and fourth proposals are 
shown below in millions of dollars. 


Proposals (in millions) 
2 Feb. 1970 26 Mar. 1970 


Estimated inflation $485. 5 $297. 45 
Estimated escalation payable by Navy 409. 576 441.15 
Less: Net escalation estimate included in 
proposal 72. 
Estimated (Under) or Over-recovery of escalation ($4. ) $143. 7 
: * * & * * * 


Bath, in its final proposal estimated that its escalation recovery from the 
Navy tables would be $146.3 million less than it would incur. Bath’s projected 
under-recovery from the tables is shown below in millions of dollars. 


Proposals (in millions) 


2 Feb. 1970 26 Mar. 1970 


Estimated inflation $454. 704 $428. 219 
Estimated escalation payable by Navy 296. 068 281. 934 


Estimated under-recovery of escalation ($158. 636) ($146. 285) 
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In effect, because Litton anticipated an over-recovery from the tables and 
Bath an under-recovery, the disparity between the two bids in total dollars was 
approximately $290 million. The impact of escalation was, therefore, a signifi- 
cant factor in the price competition for the 30 DD-963 destroyers. 

Attachment 1 to the letter of September 3, 1970, from your counsel, 
is a chart entitled “Comparison of Litton and Bath Price Proposals of 
Feb. 2, 1970 and March 26, 1970” expressed in thousands of dollars and 
this chart is set forth below : 


LITTON INDUSTRIES (1) BATH IRON WORKS (1) 
Feb. 2,1970 March 26, 1970 Feb. 2,1970 March 26, 1970 


BASE COST $1, 864, 130 $1, 789, 770 $1, 788, 874 $1, 694, 125 
PROJECTED 

INFLATION $ 485, 500 $ 297,450 $ 454, 704 $ 428, 219 
EXPECTED 

TOTAL COST $2, 349, 630 $2, 087, 220 $2, 243, 578 $2, 122, 344 
PROJECTED 

ESCALATION 

RECOVERY $ (409, 500) $ (441, 150) $ (296, 068) $ (281, 934) 
TARGET COST $1, 940, 130 $1, 646,070 $1, 947, 510 $1, 840, 410 
TARGET PROF- 

IT $ 215, 340 $ 143,130 $ 202, 890 $ 225, 180 
TARGET PRICE $2, 155, 470 $1, 789, 200 $2, 210, 400 $2, 065, 590 


(1) All numbers based on information contained in GAO report of August 26, 
1970, to Senator Smith of Maine, B-170269. 

Bath’s position is that its offer was the true low offer since evalua- 
tion should have been pursuant to 1969 base costs only and that, there- 
fore, the award to Litton should not be permitted to stand. The follow- 
ing represent summaries of the arguments and contentions which have 
been made by Bath’s counsel in support of its position : 

(1) It is Bath’s view that by manipulation of the inflation and 
escalation recovery factors, a prospective contractor could reduce his 
initial target cost by underestimating inflation and over-estimating 
escalation recovery with the expectation that any resulting losses could 
be recouped after the reset date when either the firm target figure or 
the fixed-price amount, whichever is agreed upon, will be substituted 
for the initial target figures and will become the basis for the appli- 
cation of the indices. 

(2) It is argued by Bath that, in view of the floor on profit, any 
overrun difference between initial target cost and firm target cost 
could not have any substantial effect on the firm target profit to be 
established at the reset point. 

(3) Bath contends that prior to 1962 Navy’s method of evaluation 
of inflation and escalation recovery was different from that used in 
this case. 

(4) Bath contends that the inclusion of inflation and escalation re- 
covery for evaluation is contrary to the way these factors are evaluated 
in advertised procurements. 
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(5) Another contention made by counsel for Bath is that, by failing 
to make an audit of the final proposals, Navy violated Armed Services 
Procurement Regulation (ASPR) secs. 3-101, 3-807.2(a), and 3- 
809(b)(1) which requires cancellation of the award to Litton. It is 
urged that there was no basis for waiver of an audit under ASPR 3- 
809(b) (1), since it was not clear that the information already avail- 
able was adequate for the proposed procurement. In connection with 
this argument counsel for Bath has cited Schoenbrod v. United States, 
187 Ct. Cl. 627 (1969), and 47 Comp. Gen. 252 (1967). 

(6) Bath argues that the information obtained during the audit of 
the first three rounds could not be used in analyzing Litton’s proposal 
for the final round, since the contract structure was changed between 
the third and fourth rounds from fixed-price incentive to fixed-price 
incentive with successive targets and the reset provision. 

With respect to Bath’s first argument, we agree that the operation 
of the reset provision is such that there may be a possibility of recoup- 
ment of losses after the reset date. However, this does not mean that 
it was open to offerors to offer unrealistic targets based on manipu- 
lated inflation and escalation recovery factors, since there are other 
features of the contract which protect against such manipulation. 

One feature of the contract which would afford some protection to 
the Government against manipulated inflation and escalation recovery 
estimates is the fact that if there is an overrun difference between the 
initial targets and the amounts agreed to at the reset point, this will 
have a negative impact on the profit negotiated at the reset point. 

Another feature of the contract which would afford some protection 
against manipulation of the target price by inclusion of unrealistic 
estimates for inflation and escalation recovery is the ceiling price. 
The difference between the ceiling price and the target price is a cushion 
for the contractor against unanticipated costs that may arise in the 
performance of the contract. Litton’s ceiling price is some $8.4 million 
per ship lower than Bath’s ceiling price. The ceiling price in Litton’s 
proposal of $71.3 million dollars per ship will remain firm throughout 
the life of the contract and will not be affected by any changes in the 
targets which may come about as the result of negotiations under the 
reset provision. It is true that recovery under the escalation provision 
is outside the operation of the ceiling price and will not be considered 
in computing whether the contractor’s costs have exceeded the ceiling. 
In this regard, Litton’s contract states in paragraph (h) of Article 
Vi as follows: 

(h) No adjustment shall be made in the initial or firm target cost, target 
price, or ceiling price on account of upwards or downwards adjustment in com- 
pensation made in accordance with this Article and hence said adjustments are 
outside the incentive price revision formulae provided for in ARTICLE XXI, 
“INCDNTIVE PRICE REVISION (SUCCESSIVE TARGETS).” Accordingly, 


even if the ceiling price is exceeded, amounts otherwise payable to the Contractor 
in accordance with this Article shall continue to be paid. 


449-795 © - 72 - 29 
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However, despite this provision, the ceiling price still would operate 
as a limit which an offeror had to take into consideration before de- 
ciding to undercut his targets by manipulating estimates of inflation 
and escalation recovery since, as indicated, these factors entered into 
the computation of the ceiling price and thus affected an offeror’s 
cushion against unanticipated expenses. It seems, therefore, that the 
operation of the ceiling afforded some protection to the Government 
against an offeror’s submitting an unrealistic target price based on 
manipulated estimates of inflation and escalation recovery. 

With respect to Bath’s second argument we agree that there is a 
floor on profit as urged by Bath. However, the operation of the ceiling 
as previously described would tend to offset the risk that the floor on 
profit might tempt an offeror to quote unrealistic initial targets. 

With respect to Bath’s third contention, we agree that the inflation- 
escalation arrangement in this procurement was not in use in Navy’s 
fixed-price-type ship construction and conversion contracts before 
1962. However, since 1962 the Navy has entered into firm fixed-price 
contracts with Bath aggregating over $100 million dollars on the same 
basis as the arrangement in this procurement. While there may have 
been a different procedure with respect to inflation and escalation 
evaluation prior to 1962, this would not be a basis for concluding that 
the evaluation in this case should have been pursuant to pre-1962 
procedures which would have been contrary to the ground rules es- 
tablished for this procurement. 

In regard to Bath’s fourth contention, we do not agree that Navy’s 
approach in including the offerors’ estimates of inflation and escala- 
tion recovery factors as part of the price evaluation is inconsistent 
with what would be done in a formally advertised procurement in a 
similar situation when escalation provisions are to be included in the 
contract. In such case, a bidder calculates what his recovery will be 
under the escalation provision and how inflation will affect his cost 
of operation, and the bidder can adjust his price upward or down- 
ward based on his judgment of how his price will be affected by these 
factors. See ASPR 2-104.3 and the clause in ASPR 7-106.2. In ad- 


vertised procurements, the proposed price may include the bidder’s 
own estimates of the impact of inflation on his costs of operation and 
the bidder’s estimates of how much will be recovered under the escala- 
tion clause. Award is made on the low bid, which presumably includes 
the bidder's estimates of the two factors. We recognize that greater 
uncertainties as to the final cost to the Government inhere in contracts 
of the type here under consideration than in firm fixed-price contracts. 
Nevertheless, the fact that circumstances dictate the use of the less 
certain type of contract does not mean that a proposed price, reason- 
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ably evaluated, should not remain a significant factor in the selection 
of a contractor. 

A further consideration with regard to the overall question whether 
inflation and escalation recovery should be included in the price evalu- 
ation is that an offeror apparently can through ingenuity and judg- 
ment exercise some measure of control over how inflationary factors 
will affect its costs of production. Some of Litton’s inflationary control 
measures were set forth in our August 26 letter to Senator Smith. 
Navy’s view is that if one offeror has better control over the impact 
of inflation than another offeror, this should be reflected in the offeror’s 
price and should be considered in evaluating proposals. Pursuant to 
our review, We find we must agree with Navy on this point. 

Bath’s fifth and sixth contentions are interrelated and will be con- 
sidered together. 

Pursuant to the audits of the first three rounds of negotiations, it 
was determined that Litton’s proposed prices in each of these rounds 
was based on sound business judgment. The audits of each of the first 
three rounds apparently would have disclosed whether an offeror 
included unrealistic estimates in its proposed prices. As stated in At- 
tachment I to the letter of August 26, a comparison of Bath’s and Lit- 
ton’s “best and final” offers with Navy’s own estimates showed a high 
degree of similarity in the required engineering and labor hours esti- 
mates and the proposed material costs; consequently, Navy concluded 
from this comparison that Litton’s prices were credible and that an 
audit of Litton’s final proposal was not necessary. 

Litton has asserted that the material and labor costs, including ad- 
justments for inflation and escalation recovery, set forth in its Sup- 
plemental Support Data for the fourth round were traceable to 
corresponding figures in Litton’s third round price proposal on which, 
as indicated, an audit was made. The defense Contract Audit Agency 
(DCAA) in its postaward audit reviewed the data on which Litton’s 
inflation and escalation adjustments were based and concluded that this 
data was traceable to Litton’s third round price proposal. There was, 
of course, no way of auditing whether the events which were the bases 
for Litton’s projections, such as Litton’s LHA material cost experi- 
ence and Litton’s projections of an upward trend in material and labor 
indices based on current increases of the indices, would actually occur 
under this contract ; and in drawing its conclusion regarding inflation 
and escalation, DCAA assumed that such events would occur as pro- 
jected by Litton. We understand Navy agrees that the figures in Lit- 
ton’s fourth round Supplemental Support Data were traceable to the 
corresponding third round prices, and Navy claims that this factor 


entered into Navy’s determination not to audit Litton’s fourth round 
proposal. 
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The case of Schoenbrod, supra, cited by Bath’s counsel, concerned a 
situation where the factor of price was not considered at all in the 
evaluation of proposals, and it was held that an award pursuant to 


such a procedure was invalid. The decision at 47 Comp. Gen. 252 
(1967), also cited by counsel for Bath, held that the improper adjust- 


ment of pricing proposals which contained discrepancies was a defec- 
tive negotiation technique. The cited cases involved factual situations 
which were different from the one presently before our Office and are 


not applicable here. It is our view that even if there had been a failure 
to make an audit required by the ASPR sections cited by Bath, an 


award would not necessarily be invalid. 

Moreover, we do not find that the ASPR provisions cited by counsel 
for Bath require that there be an audit of the proposals submitted on 
each and every round of a negotiated procurement. The very regulation 
cited by Bath’s counsel at ASPR 3-809(b) (1) provides that audits 
may be waived whenever it is clear that information “already avail- 
able” is “adequate” for the proposed procurement. 

The determination whether or not “already available” information 
is “adequate” is a matter primarily within the discretion of the pro- 
curing activity, which will not be questioned by our Office unless 
shown to be clearly erroneous. In view of the above analysis concerning 
the protection in the structuring of the contract type proposed in the 
fourth round against an offeror’s including unrealistic estimates for 
inflation and escalation, and the traceability aspects of Litton’s third 
and fourth round price proposals, we do not find that Navy’s decision 
not to audit Litton’s final proposal was such an abuse of discretion as 
to violate the regulations. 

By letter of December 11, 1970, you advised us of another alleged 
defect in the procurement procedures followed in this case, namely, 
that prenegotiation and postnegotiation business clearances had not 
been obtained for the contract award as required by section 1-403.50 of 
Navy Procurement Directives (NPD). Section 1403.50 of NPD states 
that business clearance is the required approval by the Chief of Naval 
Material of the business aspect of proposed contractual actions. We 
have been advised informally by the Navy that the Source Selection 
Authority in this case was the Chief of Naval Material himself, so that 
the approval contemplated by NPD 1-403.50 was obtained. Your let- 
ter of December 11 also advises that you have been informed that Lit- 
ton has concluded that it is not feasible to construct the DD-963 ships 
in accordance with the length, width, and tonnage originally specified. 
It is our understanding that some minor changes in vessel configura- 
tion have been suggested by Litton through an Engineering Change 
Proposal which is presently under consideration by the Navy. We do 
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not construe your letter as taking the position that approval of such 
changes would be either improper or unusual. 

We have carefully reviewed each of the contentions raised by coun- 
sel for Bath, and we have found no basis for concluding that the evalu- 


ation should have been pursuant to 1969 base costs only. In the circum- 


stances, we find that it was not improper to include the inflation and 
escalation recovery factors in the price evaluation, and that there is no 
basis to question the award made by Navy. 

For these reasons your protest is denied. 


[B-164186] 


Pay—Additional—Hazardous Duty—Assignment Status 


Officers of the uniformed services trained in parachute jumping and the demo- 
lition of explosives, who incident to staff billet assignments evaluate training 
programs and equipment, entailing the observation of actual training exercises 
by special warfare forces, are not entitled to the dual hazardous duty incentive 
pay provided in 37 U.S.C. 301 unless they are assigned to an operational team 
and actually perform parachute jumping in a jump status or perform demolition 
duty as a primary assignment. The mere evaluation or observation of opera- 
tional team activities does not qualify the officers for incentive pay; and in the 
absence of proper orders, any parachute jumping or demolition of explosives 
actually performed by the officers would not entitle them to additional pay. 


To D. L. Dreher, Department of the Navy, December 22, 1970: 


In letter dated October 2, 1970, you requested an advance decision as 
to whether Commander James H. Barnes, USN, 606890, and Lieu- 
tenant Bruce Van Heertum, USN, 696635, are entitled to dual incentive 
pay for duty involving parachute jumping and demolition of explo- 
sives in the circumstances described in your letter. Your request has 
been assigned Submission No. DO-N-1100 by the Department of 
Defense Military Pay and Allowance Committee. 

You say that the officers, who have served in operational SEAL 
billets, are now assigned to staff billets in the Washington area at 
headquarters level, which billets are in direct support of the SEAL 
mission. 

You described the duties of Commander Barnes in carrying out 
the mission of the Special Warfare Branch, Office of the Chief of 
Naval Operations, and stated that to properly maintain liaison with 
the operating units and to remain current with operational readiness 
and training of Special Warfare Forces, it is necessary for him to 
participate in field training exercises, including parachuting and 
demolitions on a regular basis. You gave as an example of such par- 
ticipation an occasion in February 1970 when he joined SEAL Team 
Two in training evaluations at Suffolk and Little Creek, Virginia. 

You stated that Lieutenant Van Heertum is Special Warfare/EOD 
Projects Officer in the Mine Warfare Division, Headquarters Naval 
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Ordnance Systems Command, whose mission is to exercise guidance 
to the lead laboratories in the prosecution of Swimmer Weapons Sys- 
tem and Explosive Ordnance Disposal Equipments. In carrying out 
that mission, he must evaluate items developed under the program 
under operational conditions. You say that he participated in such 
evaluation during training exercises conducted by UDT-21 and SEAL 
Team Two held in February and May 1970 at Suffolk Municipal 
Airport, Suffolk, Virginia. 

You asked whether payment for parachute duty in addition to 
payment of demolition duty may be made in the situations described 
above, provided all other requirements are met. 

Section 301, Title 37, United States Code, provides in pertinent 


part that: 


(a) Subject to regulations prescribed by the President, a member of a uni- 
formed service who is entitled to basic pay is also entitled to incentive pay, 
in the amount set forth in subsection (b) or (c) of this section, for the per- 
formance of hazardous duty required by orders. For the purposes of this sub- 
section, “hazardous duty” means duty— 


* * * * * + * 


(6) involving parachute jumping as an essential part of military duty; 
. + + * + © * 


(8) involving the demolition of explosives as a primary duty, including train- 
ing for that duty ; 


* _* * . + * + 


(e) A member is entitled to not more than two payments of incentive pay, 
authorized by this section, for a period of time during which he qualifies for 
more than one payment of that pay. 


Executive Order No. 11157, June 22, 1964, as amended, provides 
in pertinent part as follows: 


Sec. 108. (a) As used in section 301(a) of title 37 of the United States Code. 
the term “duty involving parachute jumping as an essential part of military duty” 
shall be construed to mean duty performed by members who, under such regu- 
lations as the Secretary concerned may prescribe, have received a rating as a 
parachutist or parachute rigger, or are undergoing training for such a rating, 
and who are required by competent orders to engage in parachute jumping from 
an aircraft in aerial flight. 


+ . + * * * +. 
Sec. 109. As used in section 301(a) of title 37 of the United States Code— 
. + +. +. + * * 


(b) The term “duty involving the demolition of explosives” shall be construed 
to mean duty performed by members who, pursuant to competent orders and 
as a primary duty assignment (1) demolish by the use of explosives underwater 
objects, obstacles, or explosives, or recover and render harmless, by disarming 
or demolition, explosives which have failed to function as intended or which 
have become a potential hazard; (2) participate as students or instructors in 
instructional training, including that in the field or fleet, for the duties described 
in clause (1) hereof, provided that live explosives are used in such training: 
(3) participate in proficiency training. ineluding that in the field or fleet, for 
the maintenance of skill in the duties described in clause (1) hereof, provided 
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that live explosives are used in such training ; or (4) experiment with or develop 
tools, equipment, or procedures for the demolition and rendering harmless of 
explosives, provided that live explosives are used. 


* * * * * * * 


Sec. 112. Under such regulations as the Secretary concerned may prescribe, 
a member who performs multiple hazardous duties under competent orders 
may be paid not more than two payments of incentive pay for a period of time 
during which he qualifies for more than one such payment. Dual payments of 
incentive pay shall be limited to those members who are required by competent 
orders to perform specific multiple hazardous duties in order to carry out their 
assigned missions. 

Sec. 118. The Secretaries concerned are hereby authorized to prescribe such 
supplementary regulations not inconsistent herewith as they may deem necessary 
or desirable for carrying out these regulations, and such supplementary regula- 
tions shall be uniform for all the services to the fullest extent practicable. 


Paragraph 20305, Department of Defense Military Pay and Allow- 
ances Entitlements Manual, provides in pertinent part that: 


Members who qualify for incentive pay for more than one type of hazardous 
duty may receive no more than two payments for the same period. Dual incen- 
tive pay is limited to those members required by orders to perform specific multi- 
ple hazardous duties necessary for successful accomplishment of the mission 
of the unit to which assigned. A member who is under competent orders to 
perform more than one hazardous duty, but is entitled to only one type of incen- 
tive pay, may receive payment for the hazardous duty for which the higher rate 
of incentive pay is authorized, even though that hazardous duty is not the primary 
duty of his current assignment. , 


* * * * « « * 


b. Types of Duties That Qualify Members for Dual Payment of Incentive Pay: 

(1) Members assigned to pararescue units, who are required to perform 
parachute jumping in addition to and in connection with explosive ordnance 
demolition duties. 

While it appears that both Commander Barnes and Lieutenant Van 
Heertum are former members of SEAL teams and are trained in para- 
chute jumping and demolition of explosives, it is not established that 
at their present staff billets they are required by competent orders 
to perform either of those hazardous duties for the successful accom- 
plishment of the missions of the units to which they are assigned. 
We understand that the proper performance of their present duty 
assignments requires knowledge of and experience in parachuting 
and demolition of explosives, and that to properly evaluate the training 
programs and equipment items developed in those assignments they 
may be required to observe actual training exercises of special warfare 
forces. However, the extent of their participation is not shown. 

It is clear from the quoted provisions of law and regulations that 
in order to be entitled to dual hazardous duty incentive payments, a 
member must be actually involved in the performance of two or more 
hazardous duties required to accomplish the mission of his unit, any 
one of which hazardous duties would place him in a status entitling 
him to incentive pay for that duty. See 43 Comp. Gen. 667 (1964) ; 

44 id. 426 (1965) ; 47 id. 728 (1968). 
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In order to be entitled to incentive pay for hazardous duty involving 
jumping as an essential part of military duty, the member involved 
must be in a jump status and be required by competent orders to en- 
gage in parachute jumping from an aircraft in aerial flight. In order 
to be entitled to incentive pay for hazardous duty involving the dem- 
olition of explosives, the member must be required by competent 
orders. and as a primary duty assignment, to demolish by explosives 
and actually perform such other duty as will meet all the stipulated 
requirements of the law and regulations. 

We do not view the duties of the staff billets to which the officers 
are assigned as qualifying them for incentive pay for any type of 
hazardous duty. In order for them to be entitled to hazardous duty 
pay in connection with duty performed with an operational SEAL 
team, to evaluate training procedures and the effectiveness of equip- 
ment, it would be necessary for them to be “assigned” to the team 
and actually perform hazardous duties pursuant to competent orders 
requiring parachute jumping and demolition of explosives. Mere 
evaluation or observation of the operational SEAL team activities 
would not qualify them for such pay; and in the absence of proper 
orders, any parachute jumping or demolition of explosives actually 
performed by the officers would not entitle them to additional pay. 

Your question is answered accordingly. 


[B-171273] 


Pay—Retired—Retention After Age and Service Qualifications— 
Service Credits—Basis for Retention 


The retention beyond age 60 of an Air Force sergeant under paragraph 140(2) 
of the Air National Guard Regulation 39-10 to permit him to complete 26 years 
of military service for pay purposes in recognition of “long and distinguished 
military service” would not satisfy the requirement of 10 U.S.C. 676 that the 
Secretary concerned order a retention in service for the purpose of acquiring 
additional service credits only if the services are a military requirement; and 
the sergeant retired under 10 U.S.C. 1331 and 1401, and authorized retired 
pay on the basis of “with over 22 but less than 26 years” of non-Regular 
service, therefore, is not eligible for retired pay computed at the pay rate of 
over 26 years of military service. 


To Major N. C. Alcock, Department of the Air Force, December 22, 
1970: 


Further reference is made to your letter dated October 13, 1970, 
which was forwarded here by letter dated November 9, 1970, from 
Headquarters, United States Air Force, requesting an advance deci- 
sion as to the propriety of payment of a voucher in the amount of 
$115.37 in favor of Master Sergeant Victor Caballero, 454 48 5424, 
USAF, retired, representing additional retired pay for the period 
from March 1, 1970, to August 31, 1970. Your submission has been 
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assigned Air Force Request No. DO-AF-1102 by the Department of 
Defense Military Pay and Allowance Committee. 

On December 10, 1969, the Commander, 149th Tactical Fighter 
Group, Air National Guard, Kelly Air Force Base, Texas, requested 
that a 30-day waiver be granted to Sergeant Caballero, under the 
provisions of paragraph 140(2) of Air National Guard Regulation 
39-10, allowing him to be retained beyond age 60 to permit him to 
complete 26 years of military service for pay purposes. He ‘stated 
that Sergeant Caballero would be 60 years of age on January 23, 1970, 
and that since the latter would complete 26 years of military serv- 
ice on February 11, 1970, he should be discharged on that date. The 
request for waiver was made for the reason that it was felt “special 
consideration should be given in this case.” By first endorsement dated 
December 22, 1969, the Adjutant General of Texas recommended 
favorable consideration of the request for waiver “in view of this 
individual’s long and distinguished military service as a Guardsman/ 
Air Technician.” 

On January 15, 1970, Sergeant Cabellero made application for re- 
tired pay for non-Regular service under the provisions of 10 U.S.C. 
1331, effective March 1, 1970, You say that he was retained past age 
60. It is not shown that such retention was by order of the Secretary 
of the Air Force, the Chief, National Guard Bureau, or any other 
officer having authority to order such a retention pursuant to 10 
U.S.C. 676. 

Retirement pay order, Reserve Order EL—426, dated July 9, 1970, 
issued by Headquarters, Air Reserve Personnel Center, Denver, 
Colorado, provided that effective February 28, 1970, Sergeant Cabal- 
lero was placed on the United States Air Force Retired List and au- 
thorized retired pay under 10 U.S.C. 1331 and 1401, effective March 1, 
i970, in the grade of master sergeant. He was credited with 25 years 
11 month 10 days of service for basic pay and 10.11 years of service 
under 10 U.S.C. 1333 for the purpose of computing his retired pay. 

Sergeant Caballero has apparently been paid retired pay computed 
on the basis of the monthly basic pay of the grade of master sergeant 
with over 22 but less than 26 years of service. The voucher forwarded 
with your letter representing retired pay “withheld pending longev- 
ity determination” apparently is for the difference between retired 
pay received and that which would be due if his retired pay may be 
computed on the basis of the monthly basic pay of a master sergeant 
with over 26 years of service. You express doubt as to whether re- 
tention in this case was in accordance with the above-cited regulations 
and whether Sergeant Caballero is eligible for retired pay computed 
at the pay rate of over 26 years of military service “on the basis of the 
waiver granted by the National Guard Bureau.” 
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Chapter 67, Title 10, U.S. Code, authorizes payment of retired 
pay for non-Regular service, upon application, to a person who is at 
least 60 years of age and has performed at least 20 years of qualifying 
service as specified in that chapter. Section 676, Title 10, U.S. Code, 
provides: 

Any person who has qualified for retired pay under chapter 67 of this title 
may, with his consent and by order of the Secretary concerned, be retained 
on active duty, or in service in a reserve component other than that listed in 
section 1332(b) of this title. A member so retained shall be credited with that 
service for all purposes. 

Paragraph 14, Air National Guard Regulation 39-10, provides in 
pertinent part as follows: 

14. Convenience of the Government. All discharge criteria outlined below 
are considered to be within the term “convenience of the Government.” 
However, the term “convenience of the Government,” when cited in administra- 


tive actions as reason for discharge, must be followed by the specific reason 
for discharge, as determined by the appropriate subparagraph, below : 


* . e * * o * 
“o. Attainment of age 60, except for the following circumstances : 
* * * * * * * 


(2) An airman who has received approval from the Chief, National Guard 
Bureau, for retention before his 60th birthday when he will become eligible for 
retired pay, may be retained until his 62d birthday, provided that he is otherwise 
qualified. Request for waiver will be based upon military requirements and will 
be submitted through ANG channels to the National Guard Bureau (NG-AFPMA) 
at least 90 days before airman’s 60th birthday. 

In our decision 38 Comp. Gen. 146 (1958) in answer to question 5(c) 
as to what would be the requisites of an order of the Secretary con- 
cerned which would accomplish a valid retention under 10 U.S.C. 676, 
we said “We think that the several Secretaries may control the per- 
formance of service by members after attaining age 60 by any method 
they may deem appropriate, whether by general directives or other- 
wise.” Our answer was intended to go no further than to say that in- 
dividual orders were not required, that general Secretarial orders, such 
as an order authorizing or directing the retention of specialists of a 
certain class, for example, would meet the requirements of the statute. 

In our decision 38 Comp. Gen. 647 (1959) we stated that unless it 
reasonably may be concluded in any case that the member was “re- 
tained” under an order, instruction, or regulation issued by the Secre- 
tary, service performed by the member after becoming qualified for 
retirement pay is not within the scope of 10 U.S.C. 676. We have long 
held the view that the statute was intended to have a limited applica- 
tion to permit additional service in those cases in which, because of 
some special qualification, ability, or situation, the Secretary concerned 
orders the member’s retention. See 41 Comp. Gen. 375 (1961). In line 
with that view, the above-quoted regulations contemplate a retention 
under section 676 only in situations where “military requirements” sug- 
gest the advisability of such action. We have found nothing which 
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would indicate that the Congress intended such retention after age 
60 might be ordered merely because the member requested an exten- 
sion or for the specific purpose of increasing a member's retired pay 
as a reward for “long and distinguished military service.” 

Paragraph 22 of Air National Guard Regulation 35-01 provides 
that placement of members of the Air National Guard on the United 
States Air Force Retired List will be in accordance with Air Force 
Manual 35-7. Paragraph 9-7 of the latter regulations provides that : 

Authority to approve applications for retired pay benefits under this chapter 
is vested in the Secretary of the Air Force. ARPC has been delegated approval 
authority for members not on extended active duty and for individuals who do not 
have military status. When application is prepared and forwarded as shown in 
table 9-3, AFPMARB or ARPC will notify the applicant if he does not meet 
the eligibility requirements in this chapter, or publish orders placing him on the 
USAF Retired List and certify him to AFAFC for retired pay. 

The right to non-Regular retired pay does not accrue until applica- 
tion for such pay is made by the member and the right to such pay 
accrues, subject to the provisions of 5 U.S.C. 8301, from the date of 
qualification unless the application specifies a later date. See 38 Comp. 
Gen. 146 (1958), answer to question 4. However, military service sub- 
sequent to date of qualification may not be credited in the computation 
of the member’s retired pay unless he was validly retained under the 
provisions of 10 U.S.C. 676. While the retirement order of July 9, 1970, 
directed that Sergeant Caballero’s name be placed on the retired list 
effective March 1, 1970, in accordance with his request, there is no 
indication that he was retained “in service in a Reserve component” 
pursuant to 10 U.S.C. 676, nor is it shown that the Air Reserve Per- 
sonnel Center has authority to order such retention. It is not shown 
that a waiver was granted to him by the National Guard Bureau “based 
upon military requirements.” Paragraph 140(2), ANGR 39-10, alone 
is not an “order of the Secretary concerned” such as would satisfy the 
requirements of 10 U.S.C. 676 in an individual case. 

Accordingly, in the absence of evidence that Sergeant Caballero re- 
ceived approval from the Chief, National Guard Bureau for retention 
beyond his 60th birthday pursuant to 10 U.S.C. 676 in accordance with 
the regulations, there is no authority for counting service after Janu- 
ary 22, 1970, for basic pay purposes in the computation of his retired 
pay. There being no present authority for payment on the voucher, 
it will be retained here. 


[B-171458] 


Transportation—Household Effects—Military Personnel—Release 
From Active Duty—To Other Than Selected Home 


A member of the uniformed services who was retired at his last duty station 
in Europe, and incident to selecting Australia as his future home has his house- 
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hold effects crated and temporarily stored at Government expense at the old duty 
station to which he shortly returned from Australia and then had his goods 
redelivered to his quarters, is pursuant to paragraph M8100 of the Joint Travel 
Regulations indebted for the charges erroneously paid by the Government. How- 
ever, since the temporary storage costs are the member's responsibility, he is 
entitled under paragraph M&260-1 of the regulations incident to the retirement 
orders to the shipment of his effects to the United States within prescribed 
weight and 1-year period limitations, any excess cost over the cost that would 
have been incurred in shipment of the effects to the home of selection in Australia 
to be paid by the member. 


To the Secretary of the Army, December 22, 1970: 


By letter of November 25, 1970, the Assistant Secretary of the 
Army requested a decision as to the entitlement of a member of the 
uniformed services to ship his household effects to a location other than 
his home of selection under the described circumstances. The request 
was assigned Control No. 70-54 by the Per Diem, Travel and Trans- 
portation Allowance Committee. 

The circumstances are that the member was retired on February 1, 
1970, while stationed in Verona, Italy. He named Sydney, Australia, 
as his home of selection and traveled to that place with his dependents 
at Government expense. Shortly thereafter, for personal reasons, he 


decided not to remain in Australia and returned to Verona, Italy, at 


personal expense. Upon departure from Verona, incident to the travel 
to his selected home, the member had his household effects packed, 
crated, and placed in temporary storage at Government expense. Upon 
return to Verona and before shipment had commenced, the member 
canceled his request for shipment and had his household goods returned 
to his quarters in Verona at Government expense including unpacking 
and uncrating. He now requests authority to ship his household goods 
to the United States. 

The Assistant Secretary says the following questions have arisen in 
connection with this case : 


1. Did the member exhaust his entitlement to shipment of household goods by 
the redelivery of household goods to him at point of origin? 

2. If reply to question 1 is in the negative, may the member be permitted, 
within the time limit and under the conditions prescribed in JTR par. M&260-1, 
to ship his household goods to the United States? 

3. If reply to question 2 is in the affirmative, is the member required to re- 
imburse the Government for all costs incident to pickup, storage, and redelivery 
of household goods at Verona? 

4. If reply to question 1 is in the affirmative, may the member regain his 
shipping rights by reimbursing the Government for all costs of accessorial services 
and temporary storage experienced to date? 


The transportation of household goods of members of the uniformed 
services is authorized by 37 U.S. Code 406. That section provides that 
in connection with a change of station a member shall be entitled to 
transportation, including packing, crating, drayage, temporary stor- 
age, and unpacking of baggage and household effects to and from 
locations as may be prescribed by the Secretaries. The movement from 
last duty station to home is considered a change of permanent station 





| 











Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 433 





for the purpose of those provisions. This entitlement is subject to 
regulations prescribed by the Secretaries concerned. Those regulations 
are contained in Volume 1 of the Joint Travel Regulations. 

As provided in the law, paragraph M8100 of the Joint Travel 
Regulations authorizes temporary storage only in connection with a 
shipment of permanent change-of-station weight allowance of house- 
hold goods. It further provides that temporary storage is not author- 
ized in connection with an intracity movement of household goods and 
that the member will bear all costs of temporary storage when house- 
hold goods placed therein pursuant to permanent change-of-station 
orders are not shipped under such orders. It long has been held that 
the statute and regulations do not authorize temporary storage as a 
service separate and distinct from transportation, but merely as an 
incident of transportation. See 34 Comp. Gen. 45 (1954). 

Since the member here involved did not ship his household effects 
under his retirement orders but merely had them placed in temporary 
storage from which they were returned to his quarters in the same city, 
there was no authority for payment of any of the charges incurred and 
such payment was erroneous. Therefore, the amount paid should be 
collected from the member. 

Section 406(g) of Title 37 U.S. Code, sii that under regula- 
tions prescribed by the Secretaries, a member who is retired is entitled 
to transportation for his dependents, baggage, and household effects 
to the home selected by him for his own travel under section 404(c) 
of that title. That section also provides that baggage and household 
effects may be shipped to a location other than the home selected by 
the member and that in any such case in which the costs are in excess 
of those which would have been incurred if shipment had been made 
to his selected home, the member shall pay that excess cost. 

Based on that provision of law, paragraph M8260-1 of the Joint 
Travel Regulations authorizes shipment of household goods to a place 
other than the member’s home of selection or part to such home and 
part to some other place, provided that the member shall bear all costs 
in excess of the costs of shipment in one lot to his home of selection. 

Since, under the governing regulations, the costs incident to the 
temporary storage of the effects are the responsibility of the member, 
it is concluded that there has been no shipment of household effects 
incident to the orders directing his retirement. 

Therefore, the member’s household goods, within prescribed weight 
limitations and within 1 year of his retirement, may be shipped to a 
point in the United States. Any excess cost incurred in such shipment 
over the cost which would have been incurred in shipment to Sydney, 
Australia, is for payment by the member. 

The questions presented are answered accordingly. 
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[B-166302] 


Claims—Assignments—Fraud Perpetrated by Assignor—Govern- 
ment’s Liability 

Since under the Assignment of Claims Act of 1940, as amended, the Government 
is not an insurer as to fraudulent schemes devised by an assignor against an 
assignee, nor is the Government required to involve an assignee in matters of 
contract administration, a claim for the amount of fictitious invoices presented 
by the assignee of a drayage company performing services for the Government, 
which were retrieved by the assignor prior to payment, may not be honored as 
the record presents no grounds to impute negligence to or assert estoppel against 
the Government, but instead raises doubt as to the validity of the assignee’s 
claim, Although the claim must be rejected, as the jurisdiction of the General 
Accounting Office to pay claims is based upon the legal liability of the United 
States, the assignee’s right to seek a judicial determination of its claim is not 
prejudiced. 


To Orlow and Orlow, December 28, 1970: 

Reference is made to your letter of July 10, 1970, and prior corre- 
spondence, wherein you assert on behalf of Produce Factors Corpora- 
tion (Produce) a claim in the amount of $77,272.60, subject to adjust- 
ment, depending upon the method of computing further damages. 


The claims arise out of the assignment to Produce of the proceeds 
of Government contracts held by Terminal Warehouses, Inc. (Termi- 


nal). One of the contracts (F28609-68-C-0215) was with McGuire 
Air Force Base, New Jersey, and covered that installation’s require- 


ments for local drayage of household goods of service members in a 
total estimated amount of $13,519.50, for the period of February 20, 
1968, through December 31, 1968. 

Your claim also covers miscellaneous purchase orders issued by the 


United States Army Training Center, Fort Dix, New Jersey, for local 


drayage provided service members under paragraph 8309-2 of the 
Joint Travel Regulations. The purchase orders were issued by Fort 
Dix as the need arose, rather than pursuant to a blanket contract cover- 
ing the installation’s estimated needs for a definite period. The De- 


partment of the Air Force and the Department of the Army reports 


concerning Produce’s claim show that the circumstances involved in 


both situations are substantially the same and, accordingly, we will 
indicate only factual variances deemed important. 

You assert, and we will assume, that Produce is engaged primarily 
in credit extension and lending operations. See 43 Comp. Gen. 138, 139 
(1963), and cases cited therein, which considered the term “financing 
institution” as used in the Assignment of Claims Act. See, also, 22 
Comp. Gen. 44 (1942). It appears that Produce initially made a loan 
to Terminal in February 1968 on the security of a judgment note. 
Shortly thereafter, Terminal’s president requested additional funds 


from Produce and offered as security the assignment of proceeds of 
Government contracts. After Produce satisfied itself as to the existence 


2 NS ER TIP mee > ATR or 


SoS RR ST TTS POT REE 


SSS ES TE SO RENT a LET ARTI ONS ge ae eg TN 


en RE IE Oe 














oe RE IE I TET TT I TT 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 435 


of Terminal’s contractual relationships with the Government, the as- 
signments were executed. You have advised us that Produce’s investi- 
gation consisted of a personal visit to Fort Dix and McGuire Air 
Force Base to verify Terminal’s contracts and to ascertain if they were 
assignable. At these installations, Produce inquired as to the procedure 
necessary to comply with the Assignment of Claims Act of 1940, as 
amended, 41 U.S.C. 15. 

In connection with the foregoing, section 3477 of the Revised Stat- 
utes (31 U.S.C. 203) provides that— 

All transfers and assignments made of any claim upon the United States, or 
of any part or share thereof, or interest therein, whether absolute or conditional, 
and whatever may be the consideration therefor, * * * shall be absolutely null 
and void * * *, 

An exception to this rule was made by the Assignment of Claims Act 
of 1940, as amended, which permits the assignment to a “bank, trust 
company, or other financing institution,” of moneys due or to become 
due under certain contracts aggregating $1,000 or more. The act re- 


quires that notice of an assignment, together with a true copy of the 
instrument of assignment, must be furnished to the Government con- 
tracting and disbursing officers. 

The record shows that McGuire Air Force Base received and ac- 
knowledged the notice of assignment to Produce under contract No. 
-0215 on March 15, 1968. Similar notice was given to Fort Dix to have 
moneys due Terminal to be mailed to Produce. In accordance with the 
arrangement between Terminal and Produce, Terminal would present 
invoices( in duplicate) to Produce for services performed by Terminal 
for the Government, together with a personal receipt of service signed 


by the service member for whom the invoiced services were performed. 


At the same time, Produce was provided with a schedule listing the 
invoices to be discounted. Produce would then immediately pay by 
check 38 percent of the amount shown in the scheduled invoices to 
Terminal. Thereafter, each invoice was stamped with the following 


legend : 


This bill is assigned to and payable in Philadelphia funds only to our factors: 


to whom notice must be given of any merchandise returns or claims for shortage, 
non-delivery, or for other grounds. 


Assignment Acknowledged 
s/ JOEL DREDR 


Authorized Signature > 


The subject invoices and the evidences of receipt of service were 


then sent by Produce to either the Commercial Transportation Office, 
McGuire Air Force Base, or the Household Goods Section, Fort Dix. 
The administrative reports indicate that when invoices for local dray- 
age were received, office personnel would examine the invoices and sup- 


porting documentation to determine whether the services were per- 
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formed. Verified invoices would then be forwarded to the installation’s 
finance office for final processing and payment in accordance with the 
assignment. 

It appears that commencing some time in April of 1968, Terminal 
began submitting fictitious invoices to Produce which, in accordance 
with the procedure described above, were discounted and forwarded for 
collection. However, the president of Terminal managed to retrieve 
these fictitious invoices before they could be processed by the installa- 
tion to which they were sent. This was accomplished by telephone calls 
to the Household Goods Section or the Commercial Transportation 
Office advising that there were errors in the invoices submitted to the 
installation, or that the invoices had been forwarded to the wrong 
installation. The telephone calls would then be followed by personal 
visits to the office involved to pick up the invoices. This practice went 
undetected until June 17, 1968, when the scheme was admitted to 
Produce by Terminal’s president. 

You advise that during the term of Produce’s relationship with Ter- 
minal, a total of $79,975.38 was advanced to Terminal as against in- 
voices totaling $89,636.64 assigned to the claimant. Of these invoices, 
McGuire paid $2,964.96 and Fort Dix paid $9,355.68 and, with adjust- 
ments for certain credits due McGuire, payments to Produce total 
$12,364.04. The difference between the invoices submitted and the 
amount paid yields the basic amount of the claim. With respect to 
Fort Dix, $274.05 has not been paid because required evidence of per- 
formance has not been submitted. Also, McGuire has withheld $1,032 
for reprocurement cost incident to termination of Terminal’s contract. 

Generally, the position of both the Army and the Air Force is that 
Produce as an assignee accedes to no greater rights than those pos- 
sessed by the assignor. It is urged that Produce “stands in the shoes” 
of Terminal insofar as the United States is concerned and, since no 
services were performed by Terminal for the benefit of the United 
States under the fictitious invoices, Produce has no valid claim against 
the United States. Specific attention is drawn to Arlington Trust Co. v. 
United States, 100 F. Supp. 817 (Ct. C1. 1951), which involved the 
question of whether an innocent assignee had any right to recover on 
nonfraudulent elements of the contractor-assignor’s termination claim, 
which claim had been forfeited pursuant to the False Claims Act, 28 
U.S.C.’ 2514. The court concluded that the assignee could recover, to 
the extent of its interest, upon proof of the amount to which the con- 
tractor would have been entitled but for its fraud. See, also, Chelsea 
Factors, Inc. v. United States, 149 Ct. Cl. 202, 181 F. Supp. 685. It is 
suggested that the implication of the court’s decision is that as to the 
fraudulent elements there could be no recovery by the assignee under 
any circumstances. 
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You, nevertheless, contend that in general commercial law it has 
also been held in certain circumstances that the conduct of the debtor 
or obligor may give rise to an equitable estoppel in favor of the as- 
signee, citing 3 Williston on Contracts, Third Edition, section 432 
(1960) , and cases noted therein, particularly Simmons v. Smith County 
Bank, 83 So. 2d 441 (1955). 

Alternatively, you urge that Produce is entitled to recover on a 
theory of “promissory estoppel.” 1 Williston, swpra, section 140; 1A 
Corbin on Contracts section 204 (1963) ; Restatement (Second), Con- 
tracts section 90. As outlined in your letter of February 24, 1969, 
the “promissory estoppel” arises since— 

the acceptance of the assignment under 41 U.S.C. §15 * * * was the govern- 
ment’s promise to pay claimant on the basis of which it should reasonably 
expect Produce Factors to act by advancing funds to Terminal, and to forebear 
by not seeking payment from Terminal directly. Claimant’s reliance was sub- 
stantial * * *. Injustice can be avoided only if the promisor makes the promised 
payment. Since there was benefit to the government this result is fair and 
equitable. 1A Corbin on Contracts § 203. 

In the Simmons case, supra, the court applied the doctrine of equit- 
able estoppel in view of a deliberate concealment from a bank of the 
operating circumstances of an assignment. However, the Simmons case 
involved two significant elements not present here ; namely, knowledge 
of the particular circumstances of the underlying agreement between 
the assignor and assignee lender and a wi//ful nondisclosure of critical 
information in light of this knowledge. 

With respect to the estoppel theory, you have also cited 7'ravelers 
Insurance Company v. Tallahassee Bank and Trust Co., 133 So. 2d 463 
(1961), cert. den., 138 So. 2d 332 (1962), and Fachange and Savings 
Bank of Berlin v. United States, 226 F. Supp. 56 (1964). However, 
in Travelers, the insurance company was estopped to deny its liability 
since the assignee creditor acquired full title to the security involved 
and a greater duty was imposed on the insurance company than on the 
Government in the circumstances of this claim. In the Fachange case, 
the issue was whether the Government could validly assert a statute of 
limitations, not in issue here, as an absolute defense. 

It is conceded that the substance of the instant claim is not a subject 
of the Uniform Commercial Code. The code covers security interests 
created in existing transactions, and not frauds perpetrated on lend- 
ers, such as the Produce-Terminal situation here involved. However, 
you contend, in essence, that where one of two innocent parties must 
suffer by a fraud perpetrated by another, the law imposes the loss 
upon the party who, by his misplaced confidence, has enabled the fraud 
to be committed. In effect, you are imputing negligence in carrying out 
an express duty to the Government. We cannot agree with this 
assertion. 


449-795 O - 72 - 30 
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It is a well-established general proposition that the United States 
is not estopped by the acts of its agents. See Utah Power & Light Co. v. 
United States, 243 U.S. 389, 408-409 (1916). We recognize that excep- 
tions have been made in certain cases, none of which is, in our opinion, 
directly in point. Moreover, we believe that the circumstances of record 
do not present grounds for the successful assertion of an estoppel. 
See United States v. Hal B. Hayes & Associates, Inc., 221 F. Supp. 
260, 264 (1963) ; United States v. Standard Oil Company of California, 
20 F. Supp. 427, 452 (1937). 

It is administratively reported that the Government was not in 
a position to determine that the invoices submitted by Terminal 
through Produce were fictitious. It is stated that at both installations 
it was not an uncommon practice for contractors to retrieve invoices 
on the ground that some error had been committed in their preparation. 
Thus, it is suggested that no suspicions were aroused, nor would it be 
reasonable to assume that they should. 

You further point out in your letter of September 16, 1969, that 
the administrative position does not address itself to the fact that 
every invoice was endorsed in favor of Produce, thereby clearly indi- 
cating Produce’s interest, and you urge that, in any event : 


Even had there not been such endorsement, the Government would have been 
held responsible for knowledge that claimant had an interest in those invoices. 
The nature of the relationship also makes known to the Government that, based 
upon the processing of prior invoices, the claimant would continue to advance 
future funds to the contractor. The claimant would continue to rely upon the 
Government’s administering its business in an orderly fashion to the extent 
that it would advance cash to the contractor. This is an object specifically con- 
templated by statute and encouraged by the Government. 

Here, the Government’s obligation under the Assignment of Claims 
Act is generally to pay the assignee all proceeds due the contractor- 
assignor, and fulfillment of this obligation requires the existence of 
adequate procedures. Cf. United States v. Mailet, 294 F. Supp. 761, 
767-768 (1968). There is, then, an initial representation that proce- 
dures exist for payment, but there is no representation that all invoices, 
etc., submitted are properly for payment. You apparently concede 
this point and, in any event, reference to Arlington Trust Co. and 
Chelsea Factors, Inc., cited above, confirms this latter point. 

Moreover, we must note that the financial institution advancing 
funds assumes a business risk that its security interest may be impaired. 
In this connection, there can be no argument that if the invoices had 
been processed and rejected, Produce’s recourse for any resultant loss 
would be solely against Terminal. The thrust of your argument is that 
the conduct of the administrative personnel in handling the invoices 
was so improper that the risk of loss should fall on the United States. 


Essential to your argument is the suggestion that the particular cir- 
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cumstances of your underlying agreement with Terminal may be 
imputed to the Government personnel. It must be conceded, of course, 
that an assignment in compliance with the act indicates an underlying 
financial arrangement between the assignor and assignee. But, for 
example, whether the assignee advances to the contractor the entire 
amount agreed upon at the time of the assignment, or whether, as 
occurred here, sums are advanced periodically, is a matter within the 
control of the parties. Further, nothing in the assignment agreement 
provides a basis for determining which of the illustrative situations 
is present. In our view, the question resolves itself into a consideration 
of whether it was proper to permit Terminal to recover the invoices 
for any representation that may be suggested from the administrative 
silence in handling the invoices assumes that return thereof is improper 
without notifying Produce at the same time. As we have indicated, an 
affirmative answer to this question is more easily reached if the Gov- 
ernment is a guarantor and is charged with knowledge of the under- 
lying agreement between the parties. But it is not, and, as a general 
matter, in the course of dealing with a contractor, we find nothing 
in the Assignment of Claims Act which requires the Government 
to involve the assignee in matters of its contract administration. 

The administrative reports maintain that it was not unusual for 
contractors to request return of invoices. From a perspective that in- 
cludes knowledge of Terminal’s scheme, it is easy to observe that Pro- 
duce’s damage would not have been as great if the invoices had not 
been returned, but this fact is not determinative of the question of 
whether the return was improper. The invoices and supporting docu- 
mentation are the contractor’s evidence that the services have been 
performed, as well as the basis upon which the assignee will event- 
ually be entitled to payment. Thus, as a matter of contract adminis- 
tration, we do not believe that it was unreasonable for the Government 
personnel to honor the contractor’s request for return. Viewed in this 
light, the assignor’s endorsement on the invoices is not inconsistent with 
a right to return such invoices, and we cannot say that the endorse- 
ment’s demand that notice be given to the assignee of “any merchandise 
returns or claims for shortage, nondelivery, or for other grounds” was 
applicable to the situation or, in any event, requires more than such 
notice as would occur in the normal course of administrative 
processing. 

The administrative reports maintain that Government personnel 
were not aware of Terminal’s scheme, nor is it indicated that they be- 
came suspicious of the scheme because of Terminal’s repetitious allega- 
tions of error. In view of this advice, no basis is presented for conclud- 
ing that their subsequent conduct gave rise to an estoppel and, in our 
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opinion, such a determination would require a trial-type investigation, 
which we are not equipped to conduct. 

Moreover, while our discussion has been confined solely to a con- 
sideration of the actions of Government personnel during the period 
in question, we cannot ignore the conduct of Produce during that 
period, and we must also acknowledge a doubt as to whether such 
conduct evidences a reasonable diligence in ascertaining the true facts 
and circumstances. It does not appear that Produce attempted to 
determine the scope of Terminal’s contractual relationships with the 
Government, and there is no showing that such information was not 
reasonably accessible. The impact of such conduct is illustrated by the 
Air Force argument that a consideration of the estimated annual value 
of McGuire’s contract with Terminal in light of the dollar volume 
of the invoices discounted by Terminal would give rise to the question 
of “why he, the factor, would be paying invoices amounting to $50 or 
$60,000 in a period of a few short months on a contract with an esti- 
mated annual requirement amounting to $13,000 with an expected 
outlay of approximately $1,200 a month.” 

In view of the failure to investigate, reliance by Produce on the 
Government’s normal billing period as justification for continuing 
to advance funds to Produce is not controlling. In this connection, 
you have maintained that normally payment for all undisputed in- 
voices was received within 30 to 45 days. The Air Force report takes 
exception to this point and maintains that in each instance McGuire 
took advantage of the discount provided in its contract with Terminal 
for payment within 20 calendar days. 

That part of Produce’s claim involving the assignment of “mis- 
cellaneous purchase orders” at Fort Dix raises the question of the 
validity of the purported blanket assignment of purchase orders 
under $1,000 in amount. It is recognized that the Government may 
elect to honor the assignment of a purchase order by paying the pro- 
ceeds to the purported assignee. Maffia v. United States, 143 Ct. Cl. 198, 
163 F. Supp. 859, 862 (Ct. Cl. 1958); Benjamin v. United States. 
Union Minerals & Alloys Corp., 162 Ct. Cl. 47, 318 F. 2d 728 (Ct. Cl. 
1963). However, in view of the express language of the Assignment 
of Claims Act, there must be definite commitment on the part of the 
Government to order services requiring a minimum expenditure of 
$1,000 in order for payments under the contract to be assignable. 
23 Comp. Gen. 989 (1944). Therefore, each purchase order at Fort Dix 
must be viewed as a separate contract subject to the requirements of the 
act. The absence of a valid assignment would negate the initial sugges- 
tion that the conduct of the Government in implementing the Assign- 
ment of Claims Act gives rise to an estoppel. 
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In summary, any rights which Produce may have must come from 
the Assignment of Claims Act of 1940 which removed the bar against 
assignment of claims embodied in sections 3477 and 3737 of the Revised 
Statutes and authorized assignments to a financing institution of 
“moneys due or to become due from the United States.” There is no 
provision of the Assignment of Claims Act, or any regulation pro- 
mulgated thereunder, which would impose an obligation upon the 
Government to keep an assignee currently apprised of the assignor’s 
performance or management procedures under its contract, and we 
are unable to conclude that Government personnel were tortiously 
negligent in their relationships with Produce. 

Conversely, the history of the Assignment of Claims Act prior to 
its amendment by the act of May 15, 1951, 65 Stat. 41, indicates that 
the Congress intended nothing more than that an assignee should 
“stand in the shoes” of the assignor; that an assignment could not 
convey any greater rights to the amounts due under the contract than 
the contractor possessed; and that an assignee making advances on 
the strength of the assignment assumed the risk of failure of the con- 
tractor to fulfill his contractual obligations. Hardin County Savings 
Bank et al. v. United States, 106 Ct. Cl. 577 (1946) ; 35 Comp. Gen. 
149 (1955). Nothing in the act indicates an intent to make the Gov- 
ernment an insurer as to fraudulent schemes devised by an assignor 
as against an assignee. 

As its best, the record raises substantial legal doubts as to the 
validity of Produce’s claim. The jurisdiction of our Office in the pay- 
ment of claims is limited to those claims which are clearly based upon 
legal liability of the United States. Longwill v. United States, 17 Ct. 
Cl. 288, 291 (1881); Charles v. United States, 19 Ct. Cl. 316, 319 
(1884). 

We see no such liability in the instant case and, in the circumstances, 
our Office must reject Produce’s claim. 33 Comp. Gen. 394 (1954) ; 46 
id. 409 (1966). Our action is, however, in no way prejudicial to Pro- 
duce’s right to seek a judicial determination of its claim. 


[B-170969] 


Checks—Endorsement—Other Than Payee—Tax Refund 


The liability for the proceeds of an income tax refund check bearing only the 
initials of husband and wife still married but separated at the time of endorse- 
ment by the husband and deposited in a joint account with his mother, whose 
initials were similar to the wife's, is for determination by Federal and not State 
law in the interest of uniformity. Although the use of the initials did not facili- 
tate the forgery and ordinarily the cashing bank would be required to refund 
one-half of the check, as in the “same name cases,” reclamation proceedings 
against the bank are not required since a joint income tax is treated as the 
return of a single individual and payment to the husband as one of the joint 
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obligees extinguished the liability of the Government for the tax overpayment, 
and the ownership rights of the spouses are for determination by local law in 
an appropriate proceeding. 

To the Commissioner of Internal Revenue, Department of the 
Treasury, December 28, 1970: 


Reference is made to a letter of September 14, 1970, from the Chief 
Counsel, Internal Revenue Service, requesting reconsideration of our 
Claims Division settlement of April 22, 1970, to the District Director 
of Internal Revenue, Los Angeles, California, which authorized pay- 
ment to Marie Leavenworth of $241.70, representing one-half of the 
amount of an income tax refund check issued to F. L. & M. Leaven- 
worth on November 2, 1966. The letter states that the Chief Counsel 
has instructed your Western Region Service Center not to make pay- 
ment until he has resolved the question of whether the United States 
has been absolved of liability. 

This matter was initially referred to the General Accounting Office 
by the Check Claims Division, Treasurer of the United States, on 
December 28, 1967. The record before us shows the following chronol- 
ogy of events. In April 1966, a joint Federal income tax return for the 
year 1965 was filed by Frank L. and Marie Leavenworth, husband and 
wife, who were residents of California. In August 1966 the parties 
separated. On November 2, 1966, a refund check in the amount of 
$483.40 was issued to the order of F. L. & M. Leavenworth and, on 
instructions from the husband, was mailed to his mother’s address in 
Long Beach, California. Frank L. Leavenworth admits that he re- 
ceived the check and endorsed it in the names of both payees, and 
deposited it in a joint account with his mother, which he opened on 
November 14, 1966, at the Farmers and Merchants Bank of Long 
Beach, California, in the names of “Frank L. or M. A. Leavenworth.” 
He states that he used the check proceeds to pay joint debts of the 
marriage, incurred while he and his wife were living together. 

Although divorce proceedings had been started and a show cause 
hearing had been held, the parties were still married at the time when 
the check was issued and negotiated. 

In February 1967, Marie Leavenworth notified Internal Revenue 
Service that she had not received the refund check and had not en- 
dorsed it or authorized its endorsement. Subsequently, she filed a claim 
for $241.70, one-half of the refund check. She disputed her husband’s 
statements that he had paid any bills on her behalf and asked that he 
be charged with forgery. The United States Attorney, however, 
declined to take action against him. 

The record further shows that the Farmers and Merchants Bank 
refused the Treasurer’s request for refund of $241.70, one-half of the 
amount of the check, on the ground that there was nothing on the 
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face of the check to place the bank on notice of the lack of entitlement 
of M. A. Leavenworth, the mother of co-payee Frank L. Leavenworth. 
In reply to a subsequent demand for refund, the bank stated that “the 
government was remiss by using only initials instead of full names 
to protect themselves.” The Treasurer’s Check Claims Division then 
advised us, on January 6, 1970, of its belief that the bank had obtained 
title to the check on the basis of the genuine endorsement of F. L. 
Leavenworth and an authorized endorsement in the name of the 
bank’s depositor, M. Leavenworth, and it added that “had the check 
been properly drawn in the name of Marie Leavenworth, some basis 
may have existed for enforcing our demand; and we regard this vital 
omission as being the proximate cause of the problem, and determina- 
tive of the rights of the parties.” Accordingly, in the view of the Spe- 
cial Assistant Treasurer, Check Claims Division, the facts did not 
justify referring the case to the Attorney General for litigation against 
the bank, and the file was resubmitted to our Claims Division for 
further consideration of Marie Leavenworth’s claim. 

By settlement dated April 22, 1970, the Claims Division agreed with 
the Special Assistant Treasurer that there was no basis for reclama- 
tion against the bank “since the check was negotiated by the persons 
whose initials are the same as shown on the face of the check * * *.” 
Furthermore, the Claims Division advised the District Director of 
Internal Revenue, Los Angeles, California, that because “the proxi- 
mate cause of the erroneous negotiation of the item was the failure 
of the issuing office to draw the check in the full names of the intended 
payees, Frank L. and Marie Leavenworth, and there is no indication 
that Marie Leavenworth, co-payee, was at fault in the matter, you are 
authorized to make settlement with Marie Leavenworth for $241.70, 
one-half of the amount of the check.” As previously noted, the Chief 
Counsel has requested our review of this determination. 

The first questions to be considered are whether the check was prop- 
erly drawn and whether the indorsee bank is relieved of liability to 
the United States. It is clear that these questions are governed by 
Federal law rather than State law. In Clearfield Trust Company v. 
United States, 318 U.S. 363 (1943), the Supreme Court held that the 
rights and duties of the Government on the commercial paper it issues 
are governed by Federal rather than local law and that, in the absence 
of an act of Congress, the Federal courts must fashion the governing 
rules. The reasoning of the Court was as follows (/d. at 367) : 

The issuance of commercial paper by the United States is on a vast scale and 
transactions in that paper from issuance to payment will commonly occur in 
several states. The application of state law, even without the conflict of laws 
rules of the forum, would subject the rights and duties of the United States to 
exceptional uncertainty. It would lead to great diversity in results by making 


identical transactions subject to the vagaries of the laws of the several states. 
The desirability of a uniform rule is plain. * * * 
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The need for uniformity is equally applicable to the administration 
of the internal revenue laws and specifically to the issuance of income 
tax refund checks. The duty and liability of the United States should 
be the same regardless of the location of the taxpayer. 

The Clearfield Trust Company decision also held that presentation 
of a Government check to the United States for payment with an ex- 
press guarantee of prior endorsements amounted to a warranty of the 
genuineness of the signature of the payee, which is breached when the 
signature is forged, thus giving the Government the right to recover 
from the guarantor (Jd, at 368-369). See National Metropolitan Bank 
v. United States, 323 U.S. 454 (1944) ; United States v. People’s Na- 
tional Bank of Chicago, 249 F. 2d 637 (7th Cir. 1957). Moreover, in 
Fulton National Bank v. United States, 197 F. 2d 763, 764 (5th Cir. 
1952), it was held that a person with the same name as the payee, who 
accidentally or wrongfully comes into possession of a check, obtains no 
title to it, and the cashing bank was liable to the United States for 
payment on the forgery. 

Under the principles of the foregoing cases, a prima facie case is 
made for reclamation by the Treasurer against Farmers and Mer- 
chants Bank because the bank received payment on the Leavenworth 
check from the Government on a forged endorsement. However, the 
bank has available the defense that the Government as drawer is re- 
quired to bear the loss if its negligence facilitates the forgery. 10 C.J.S. 
Bills and Notes, § 494, p. i090, Both the Special Assistant Treasurer 
and our Claims Division agreed with the bank that the issuance of the 
check with the initials rather than the full names of the payees facili- 
tated the erroneous negotiation and rendered the bank free of liability 
for accepting the forged endorsement. 

Income tax refund checks have been for many years drawn to payees 
identified only by their initials and last names. Although the use of 
initials may have facilitated the forgery here and use of the full names 
of payees would probably lessen the chance of erroneous negotiations, 
nevertheless, in the absence of a court decision to the contrary, we 
are unable to conclude that the use of initials rather than full names 
constituted negligence or that such use of initials was the proximate 
cause of the erroneous negotiation in the case before us. The endorse- 
ment of the wife’s name was made without her authority and was a 
forgery for which the cashing bank ordinarily would be required to 
make refund to the Government, just. as in the “same name” cases. 
However, in the view that we take of this claim, as set forth below, we 
agree that it is not necessary to pursue reclamation proceedings against 
the bank. : 

The Chief Counsel’s letter further states that, with regard to joint 
returns permitted under section 6013 of the Internal Revenue Code 
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of 1954, “it has long been the position of the Internal Revenue Service 
that the husband and wife jointly and severally represent the person 
who made any overpayment in tax, and, therefore, that a refund or 
credit to either person will extinguish the liability of the United 
States for the overpayment.” He concludes that the wife’s claim 
against the Government has been satisfied by payment to the husband, 
one of the joint and several taxpayers. 

A joint income tax return represents a single tax unit and is treated 
as the return of a single individual. Helvering v. Janney, 311 U.S. 189 
(1940) ; Taft v. Helvering, 311 U.S. 195 (1940). In the event of over- 
payment, the Internal Revenue Service has ruled that both the hus- 
band and wife represent the person who made the overpayment within 
the meaning of section 6042 of the code and, therefore, that the amount 
of such overpayment may be credited against the separate tax liability 
of either spouse for a prior year. Revenue Ruling 56-92, March 12, 
1956. Compare, however, Maragon v. United States, 139 Ct. Cl. 544, 153 
F. Supp. 365 (Ct. Cl. 1957). Similarly, in Matter of [1lingsworth, 56- 
2 U.S.T.C. Par. 10,004, 51 Am. Fed. Tax R. 1512 (D. Ore. 1956), the 
court rejected the wife’s claim that she had become entitled to one- 
half of the tax refund check upon filing the joint return. The court 
noted that the Government in making a tax refund makes no attempt to 
determine what part of the refund should belong to the husband and 
what part to the wife, but leaves it to the recipients to decide how the 
refund shall be divided or used. The court, therefore, looked to the 
earnings of the parties and, since the husband had all of the income 
and withholding and the wife had none, the husband’s trustee in bank- 
ruptcy was held entitled to the entire refund. 

In accord is the decision of the New Jersey Probate Court, Camden 
County, in /n re Carson, 199 A. 2d 407 (1964). The widow claimed 


part ownership of the tax refund under section 6013 of the Internal 


Revenue Code, but the court pointed out that the purpose of section 
6013 was to equalize the tax burden for married persons in all States, 
whether community property or not, and that it was not intended to 
deal with ownership rights between taxpayers, but concerned itself 


with the efficient and orderly collection of Federal taxes. Since all of 


the income and withholding were the husband’s, the refund belonged 
to his estate and not to his widow. The opinion concluded (/d. at 410) : 


In conclusion, it is the finding of this court that the ownership rights to the 
overpayment of federal income taxes were not changed by the mere filing of a 
joint return by the executor and the widow of the deceased. The local law of 
personal property clearly applied and no evidence has been presented. before this 
court which would contradict the assertions and proof that sole ownership of the 
overpaid funds rested in the deceased * * * and subsequently in his estate on 
his demise. 
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The foregoing cases demonstrate that one spouse does not become 
entitled to any specific part of the tax refund merely by virtue of the 


filing of a joint return, The respective ownership rights of the spouses 


in a joint tax refund are left to the parties themselves and, in the event 
of a dispute, are to be determined by local law in an appropriate 
proceeding. As the Chief Counsel’s letter indicates, the Government is 
rarely, if ever, in a position to judge the respective rights of joint 
taxpayers; that is a matter of State law and dependent upon facts not 
known to the Internal Revenue Service. In the present case, for 


instance, we have no information as to whether the husband or the 
wife or both earned the income shown on the joint return, or as to the 


effect on their rights of a separation agreement or a divorce decree, 
if any. 

A husband and wife filing a joint return are jointly and severally 
liable for any tax due, and they are joint obligees of any refund due. 
Although we have not found any Federal cases directly in point, the 
general rule is well settled that payment to one joint obligee extin- 
guishes the debtor’s entire liability (Cober v. Connolly, 128 P. 2d 519, 
142 A.L.R. 367 (Cal. 1942) ; 2 Williston on Contracts, 3rd Ed., § 343; 
Restatement of Contracts, § 130) and that payment to one of several 
joint payees on a negotiable instrument discharges the entire claim (10 


C.J.S. Bills and Notes, §§ 194, 455; 142 A.L.R. 371). These rules were 


applied in Dewey v. Metropolitan Life Ins. Co., 152 N.E, 82 (Mass. 
1926), to discharge liability on a check payable to joint payees even 
though the endorsement of one of the payees was not genuine and the 
other payee received payment, and despite the provision of Massa- 
chusetts law (Negotiable Instruments Law, § 41) that all payees must 
endorse. Cf. Bello v. Union Trust Company, 267 F, 2d 190 (5th Cir. 
1959) ; and McElroy v. Lynch, 232 S.W. 2d 507 (Mo. 1950). 

We shall assume for purposes of this decision that a Federal court 
would follow the above-mentioned general rules if presented with a 
spouse’s suit against the Government for a share of a joint income tax 
refund. Accordingly, we find that the negotiation of the refund check 
by Frank Leavenworth and his receipt of the proceeds of the check 
constituted payment by the Government to the single tax unit which 
discharged the United States from liability for the overpayment of 
taxes to both Mr. and Mrs. Leavenworth. Any recourse that Mrs. 
Leavenworth may have is against her husband and not against the 
United States. 

Although State law is not controlling here, we note that under 
California law all property acquired after marriage by either husband 
or wife or both is community property over which the husband has 
management and control, with like absolute power of disposition, other 
than testamentary, as he has of his separate estate (Deering’s Civil 
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Code Annotated, $§ 164,172) ; that when a divorce is pending his power 
over community property exists until entry of a final decree (Vai v. 
Bank of America, 364 P. 2d 247, 252 (1961)) ; that he has the right, 
without his wife’s consent, to release a note payable to both jointly—if 
community property—(Lovetro v. Steers, 234 C.A. 2d 461, 44 Cal. 
Reptr. 604 (1965) ) ; and that the wife may apply to a court of equity to 
safeguard the community property against her husband’s abuse or 
fraud (Weinberg v. Weinberg, 432 P. 2d 709 (Cal. 1967) ; 41 CJS. 
Husband and Wife, § 596, p. 1076). We also note that Mrs. Leaven- 
worth was advised by a Special Assistant Treasurer, Treasury Depart- 
ment, on October 18, 1967, to have her claim to the proceeds of the 
refund check judicially determined in the pending divorce proceeding, 
but the record does not indicate whether this advice was followed. 

In light of the foregoing, we agree that the Claim of Marie Leaven- 
worth against the United States for one-half of the tax refund result- 
ing from the joint return has been satisfied by payment to her husband, 
and her claim is denied. You may, therefore, instruct the District 
Director of Internal Revenue for Los Angeles to disregard the authori- 
zation in our Claims Division’s settlement of April 22, 1970, and to 
advise Mrs. Leavenworth that her claim has been denied. 
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Contracts—Awards—Cancellation—Erroneous Awards—Bid Eval- 
uation Error 













The issuance of a stop order pending resolution of a bid protest, and the cancel- 
lation of an award to the second low bidder to award a contract to the low bidder 
whose aggregate firm bid conforming to bid instructions that were overlooked 
in the evaluation process was displaced by the erroneous application of the unit 
price rule to estimated data prices, were proper administrative actions, not- 
withstanding the contract did not provide for stop orders, since the authority to 
issue stop orders is not dependent on a contract provision but on whether the 
action is necessary in the interest of the Government, and the procurement subject 
to the statutory requirement that award be made to the lowest responsive and 
responsible bidder, the erroneous award which did not involve the exercise of 
any authorized discretion did not create a binding contract, and cancellation of 
the award was legally permissible. 


Contracts—Performance—Stop Orders 


While paragraph 2-407.8(c) of the Armed Services Procurement Regulation pro- 
vides that a contracting officer seek a mutual agreement with a successful bidder 
to suspend performance of a contract on a no-cost basis when it appears likely 
that an award may be invalidated and delay receipt of supplies and services, it 
does not bar the issuance of a stop order in the event the contractor declines to 
cooperate with the contracting agency. 


Bids—Evaluation—Delivery Provisions—Parcel Post Costs 


When a procurement item is shipped by parcel post under Government mailing 
indicia pursuant to paragraph 19-403.3(a) of the Armed Services Procure- 
ment Regulation, transportation costs as a bid evaluation factor are eliminated, 
even though eventually the contracting agency is required to reimburse the Post 
Office Department for the postal services. 
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Bids—Evaluation—Factors Other Than Price—Notice of Factors 
to Bidders 


The use of the phrase “other factors considered” pursuant to paragraph 2-407.1 
of the Armed Services Procurement Regulation, implementing 10 U.S.C. 2305, 
does not authorize the award of contracts under advertised procurements to other 
than the low, responsive, qualified bidder; and when bids are to be evaluated 
on some basis in addition to price, it is required that those additional factors 
and the relative importance to be attached to each factor be clearly stated in 
the invitation so all bidders are aware of the factors in the preparation of their 
bids. 


To the Bruno-New York Industries Corporation, December 29, 
1970: 

We refer to your protest by telegram dated April 2, 1970, as 
supplemented by correspondence from your attorneys, against the 
cancellation by the Department of the Air Force of your contract 
F33657-70-—C-0551 and the award of another contract for the same 
requirements to Union Instrument Corporation (Union). 

The procurement was advertised under invitation for bids (IFB) 

F33657-70-B-0013, issued September 8, 1969, by Air Force Systems 
Command (AFSC), Wright-Patterson Air Force Base, Ohio. The 
procurement items were Type C-3491/ARN-58 Control Receivers, on 
which bids were requested on quantities stated in four increments. In 
addition, bidders were requested to furnish data under Item 2, which 
read as follows: 
Data in accordance with DD Form 1423, designated Exhibit “A” attached hereto 
and hereby made a part hereof. The price set forth in the DD Form 1423 for 
the data is exclusive of the data described in paragraphs 2d(1) and (2) of NOTE 
on pages 14 and 15 thereof. 

DD Form 1423, of which there were 10 pages, listed various data 
items and provided space for entry of certain information on each 
item. Block 25 called for designation of price group (identification of 
the particular item by groups as set forth in instructions on the back 
of the form), and Block 26 called for an estimated total price for each 
item. An unnumbered block for entry of the sum of all estimated total 
prices was labeled “Contract Value.” 

The instructions for completing the form included the following 
pertinent language : 

2. The contractor agrees that, regardless of whether he has made any entries 
in Items 25 and 26, and regardless of what those entries are, he is obligated 
to deliver all the data listed hereon, and the price he is to be paid therefor is 
included in the total price specified in this contract. 

3. The estimated prices filed in Item 26 will not be separately used in evalua- 


tion of offers. 
* ” 7 * o * * 

5. Each offeror shall complete Items 25 and 26 in accordance with the follow- 
ing instructions (this does not apply to advertised contracts or to negotiated 
contracts under $100,000). 

” e . | * . . we 

Item 26. Estimated Total Price. 

a. For each item of data listed the bidder or offeror shall enter an amount 
equal to that portion of the total price which is estimated to be attributable to 
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the production or development for the Government of that item of data. These 
estimated data prices shall be developed only from those costs which will be 
incurred as a direct result of the requirement to supply the data, over and above 
those costs which would otherwise be incurred in performance of the contract 
if no data were required. 

The note on pages 14 and 15 of the IF B, to which Item 2 made ref- 
erence, was entitled “Data Applicability and Data Pricing,” and it 
advised bidders that the total price of all data or a proper response 
should be entered on the last page of the DD Form 1423 Exhibit in the 
“Contract Value” block and that the same entry should be inserted 
in the “Amount” column of the Schedule data item [Item 2]. Para- 
graph 2.d.(1) and (2) of the Note provided for negotiation of the 
price of new and/or revised data incident to certain changes and the 
price of documentation required for provisioning spare parts at 
the time of negotiation of the change or the time of establishment 
of the requirement for spare parts. The data items related to pro- 
visioning spare parts were Nos. A015, A016, and A017 on page 6 of 
DD Form 1423. 

On page 17 of the bid schedule, bidders were informed that offers 
submitted on a basis other than f.o.b. origin would be rejected as 
nonresponsive. On page 18, bidders were advised that for the purpose 
of evaluating bids, and for no other purpose, the final destination for 
the supplies would be considered to be Fort Worth, Texas. 

Paragraph I of the GENERAL PROVISIONS on page 38 of the 
bid schedule provided that when delivery was to be made on other 
than an f.o.b. destination or a freight prepaid basis, the shipments 
would be made on Government bills of lading or Government mailing 
indicia. Subparagraph (b) specifically provided for the use of Gov- 
ernment mailing indicia in lieu of Government bills of lading when 
the weight, cube, and character of the commodity permits movement 
within the United States postal system. Subparagraph (c) stated an 
agreement on the part of the contractor that no mailing charge is, 
or will be, included in the cost/price for postage fees in those instances 
wherein Government mailing indicia is authorized and used. 

Among various forms incorporated in the IFB terms was Standard 
Form 33A, Solicitation Instructions and Conditions, paragraph 2(c) 
of which, relating to preparation of offers, reads as follows: 

Unit price for each unit offered shall be shown and such price shall include 
packing unless otherwise specified. A total shall be entered in the Amount column 
of the Schedule for each item offered. In case of discrepancy between a unit 
price and extended price, the unit price will be presumed to be correct, subject, 


however, to correction to the same extent and in the same manner as any other 
mistake. 


Bids were opened on October 8, 1969, as scheduled. Union’s bid of 
$35.05 per unit and $2,025 for Item 2, with first article approval re- 
quired, was lowest at $9,490.65 on the 213 units procured. Your bid 
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of $44.65 per unit with no separate charge for Item 2, the cost of which 
was included in Item 1, and with first article approval not required, 
was second-low at $9,510.45 on the 213 units. 

Examination of the Form DD 1423 executed by Union showed that 
the total of all the prices entered in Block 26 for each of the data items 
amounted to $2,065, or $40 more than the amount of $2,025 entered 
by Union in the “Contract Value” block on the last page of Form DD 
1423 and also entered as the price of Item 2 in the bid schedule. 

The contracting officer, acting on the assumption that the unit price 
rule quoted above from Standard Form 33A applied to the data items 
on DD Form 1423, corrected the Contract Value figure on the last 
page of the form to $2,045 after eliminating the amount of $20 quoted 
on Item AO17, the price of which is subject to negotiation at the time 
of establish: .ent of the requirements for spare parts. The correction 
brought Union’s bid price up to $9,510.65 or 20 cents higher than your 
evaluated price of $9,510.45. Award was therefore made to you as the 
low bidder on December 3, 1969, and notice of such action was given 
to Union by letter dated December 4. 

In a telegram dated December 11, Union notified the procuring 
activity of its intent to lodge a formal protest, and copies of its protest 
letter of the same date were furnished by Union to AFSC and to our 
Office. 

Union’s protest letter stated that the December 4 award notice was 
not received by Union until December 11, following which Union com- 
municated by telephone with the procuring activity and was informed 
that the bid price had been changed by the contracting officer to correct 
what was regarded by the procuring activity as a mistake in bid which 
came under the unit price rule stated in Standard Form 33A. The 
correction, it was explained, involved changing the price quoted by 
Union in its bid schedule on Item 2, and also shown on the last page of 
DD Form 1423 as the “Contract Value,” to correspond with the actual 
total of the estimated prices entered in Block 26 on DD Form 1423 
for various data items. 

Union protested that the correction was not in order. In this connec- 
tion, Union maintained that the price quoted for Item 2 in the bid 
schedule was a firm price, whereas the various figures entered in 
Block 26 on the DD Form 1423 were only estimates. As support for 
its position, Union cited the provisions of paragraphs 2 and 3 of the 
instructions on DD Form 1423 concerning the contractor’s obligation 
to furnish required data at the price included in its bid and precluding 
the use of the estimated prices in Block 26 for evaluation purposes. 
Union therefore requested that the contract which had been awarded 
to vou be nullified and that a new contract be issued to Tnion, as the 
low responsive and responsible bidder. 
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In view of Union’s protest, the contracting officer wired the fol- 
lowing message to you on December 22, 1969: 

A formal protest has been lodged against the award on IFB F33657-70-B-0013. 
You are hereby ordered to stop work on Contract F33657-70-C-0551 until a 
resolution of subject protest has been made. 

Union’s protest before this Office was also withdrawn on that date, 
subject to being reinstated if the final action by the Air Force was 
unfavorable to that firm. 

The contracting officer, after reviewing the terms of the IFB and 
the instructions on the back of DD Form 1423, which had not been 
considered in the evaluation of Union's bid, concluded that the esti- 
mated data prices should not have been an evaluation factor; that 
Union's bid was actually lower; and that the award to you was im- 
proper. However, in light of information furnished by you, in a 
telephone conversation of December 21 with the AFSC buyer and 
confirmed by your letter of January 6, 1970, to the effect that prior 
to the issuance of the stop work order you had expended $6,000 to- 
wards performance of the contract, the contracting officer recom- 
mended to the head of the procuring activity that the award not be 
disturbed. The matter was subsequently submitted to Headquarters 
United States Air Force (USAF) with a memorandum which stated 
that you had not begun actual production on the contract. 

Headquarters USAF reviewed the procurement; concluded that 
Union was the lowest bidder and therefore the award to you was 
illegal; and recommended to the procuring activity that award be 
given to Union provided Union was determined to be a responsible 
bidder. Following a favorable preaward survey of Union and a de- 
termination that it was a responsible bidder, the contracting officer 
notified you on March 17, 1970, that you were not the low bidder 
under the IFB and your contract was therefore canceled. On the same 
date, contract F33657-70-C-0923 was awarded to Union for the pro- 
curement requirement at its correct bid price of $9,490.65. 

You complain that the Department of the Air Force has not com- 
plied with the procedures prescribed in ASPR with respect to the no- 
tice issued to you regarding Union’s protest, which did not state the 
basis for the protest. Further, you claim that the Department had 
no authority to “bypass” our Office and administratively resolve the 
protest in view of its filing with our Office. In addition, you state that 
by failing to solicit your views on the protest and to transmit them 
to our Office for consideration, the Department violated Armed Serv- 
ices Procurement Regulation (ASPR) 2—407.8(a) (3). 

As stated above, Union’s protest was withdrawn from our Office 
on December 22, 1969, and at the time the matter was resolved by 
cancellation of your contract and issuance of a contract to Union, 
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there was no protest before our Office for consideration. It should 
also be noted that ASPR 2-407.8(a)(3), which you cite, was not 
effective until after Union's protest was administratively resolved, 
and the regulations applicable to the protest (ASPR 2-407.9(c) as 
supplemented by the Air Force) did not require the actions which 
you say the Air Force should have taken. In the circumstances, we 
are unable to conclude that the Department violated any pertinent 
regulations in its handling of Union’s protest. In any event, it is 
apparent that you had ample time, after you were notified of Union’s 
protest in the contracting officer’s wire of December 22, to inquire 
into the nature of the protest and to register a protest with the con- 
tracting officer or this Office against any administrative decision which 
would be adverse to your contract. 

You raise two questions concerning the responsiveness of ‘Union’s 
bid. First, you state that you bid f.o.b. origin, as required by the IFB, 
whereas an abstract of bids prepared by a commercial bid service 
indicates that. Union bid on an f.o.b, destination basis. Second, you 
claim that Union, by filling in Blocks 25 and 26 on the DD Form 1423 
contrary to the instructions on the form, caused a bid deviation which 
should not have been waived, since such action was prejudicial to you. 

An examination of a copy of Union’s bid discloses no indication 
that the bid was on an f.o.b, destination basis, In executing para- 
graph A, F.O.B. Point, on page 17 of the schedule, Union clearly 
designated its plant at Plainfield, New Jersey, as the f.o.b. delivery 
point and the place of fina] inspection and acceptance of the 
equipment. 

As to the effect of Union’s completion of Items 25 and 26 on DD 
Form 1423, the interpretation to be placed on the information so 
furnished must be based on the wording of the form and the IFB as 
a whole. 39 Comp. Gen. 17 (1959) ; id. 247 (1959). Under the terms 
quoted above from DD Form 1423, not only were the entries in Block 
26 mere estimates which were not to be considered in the evaluation 
of bids, but bidders were bound to the price included in the contract 
for the furnishing of data regardless of the entries in Block 26. Fur- 
ther, the instructions on page 14 and 15 of the IFB requiring that 
the total price for all data be entered on the last page of DD Form 
1423 in the “Contract Value” block and that the same entry be made 
in the bid schedule for the data item, with which Union complied, left 
no doubt that it was this price to which the bidder would be held 
for the furnishing of the required data. The entry by Union, there- 
fore, of prices in Block 26 on DD Form 1423 did not, in our view, 
constitute a deviation which required a waiver by the contracting 
officer under the minor deviations and minor informalities provisions 
of ASPR 2-405. 
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The unit price provisions in Standard Form 334A, it is to be noted, 
relate to items in the bid schedule of which more than one unit is to be 
purchased, and they are invoked when there is a discrepancy between 
the unit price quoted in the schedule and the total price also quoted 
in the schedule for the number of units of the item involved. Clearly, 
such provisions may not be employed to change the price of an item 
such as Item 2 in the IF'B in question, which calls for a lump sum price 
for the item. 

In line with the foregoing, we concur with the ultimate conclusion 
of the procuring activity that the data price listed in Union’s bid 
und also entered in the “Contract Value” block of the last page of 
DD Form 1423 was the only price applicable to Item 2 in the bid 
schedule. 

You also place in issue the matter of whether transportation costs 
were considered in the evaluation of the bids in accordance with the 
provisions of ASPR 19-301. 

The file on this procurement includes a memorandum dated Octo- 
ber 9, 1969, which indicates that on that date, one day after the opening 
of the bids, the contract negotiator conferred with the procuring 
activity transportation officer in order to determine the transportation 
costs for the procurement for the purpose of evaluating the bids. After 
examination of the transportation data and the production schedule 
in the IFB, the transportation officer determined that the procure- 
ment item would be shipped by parcel post under Government mailing 
indicia, thereby eliminating transportation costs as a bid evaluation 
factor. 

ASPR 19-208.2(c), relating to f.o.b. origin shipments, provides 
that land methods of transportation by regulated common carrier 
are the normal means of transportation used by the Government be- 
tween points in the continental United States and therefore the re- 
lated provision in ASPR 2-201(a)D(vi) shall be included in f.o.b. 
origin solicitations to establish the means to be used by the Govern- 
ment in applying transportation costs for evaluation. When the use 
of other means of transportation in evaluating bids or proposals is 
appropriate, however, ASPR 19-208.2(c) provides for a correspond- 
ing modification to the ASPR 2-201(a)D(vi) provision. 

ASPR 19-403.3(a) authorizes the use of parcel post and other 
classes of mail for deliveries of mailable matter which meets the size, 
weight, and distance limitations prescribed by the Post Office De- 
partment. ASPR 19-403.3(b) authorizes the use of official mailing 
jlabels printed “Postage and Fees Paid” by the contractor when par- 
cels are to be mailed under “Postage and Fees Paid” indicia. 

Since parcel post under Government mailing indicia was one of 
the methods of shipment specified in the IFB, and since AFSC elected 
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to use such method, no common carrier transportation costs were for 
consideration in the evaluation of the bids. Accordingly, and in the 
absence of specification of any evaluation factor in the ASPR, or in 
the Air Force ASPR Supplement, to cover whatever amount the 
Department of the Air Force might eventually be required to reim- 
burse the Post Office Department for the postal services involved in 
the procurement under consideration, we are unable to conclude that 
AFSC improperly excluded transportation as a factor in the evalua- 
tion of the bids. 

You further urge that your bid was the bid which was most advan- 
tageous to the Government, price and other factors considered, the 
acceptance of which is contemplated by 10 U.S.C. 2305(c) and by 
ASPR 2-407.1 and 2-407.5. In this regard, you point to the fact that, 
as the only bidder who quoted on the basis of first article testing not 
required, your delivery schedule was 4 months earlier than Union’s 
schedule. In addition, you claim that delays to the Government re- 
sulting from differences in inspection constitute foreseeable costs or 
delays which should have been considered under ASPR 2-407.5(i) as 
justification for award to you. 

We have stated that the phrase “other factors considered” as used 
in 10 U.S.C. 2305, and in the implementing provisions of ASPR 2- 
407.1 does not authorize and was not intended to authorize the award 
of contracts under advertised procurements to other than the low, re- 
sponsive, qualified bidder. Further, it has been consistently held by 
our Office and by the courts that the rules of competitive advertised 
bidding and the integrity of the competitive bidding system require 
that bidders be informed of the basis upon which their bids will be 
evaluated and the award will be made. Therefore, if bids are to be 
evaluated on some basis in addition to price, those additional factors 
and the relative importance to be attached to each factor should be 
clearly stated in the invitation so that all bidders may be aware thereof 
in the preparation of their bids. See 42 Comp. Gen. 467 (1963) and 
court cases and decisions of our Office cited therein. We also call your 
attention to the provisions of ASPR 1-1903(a)(i)(B), relating to 
waiver of first article approval requirements, which expressly pre- 
clude consideration of an earlier delivery schedule resulting from 
waiver of first article approval as a factor in evaluation of bids for 
award. See, also, 41 Comp. Gen. 788 (1962). 

You also protest that the contracting officer was without authority 


to issue a stop work order to you. On this account, you state that there 


was no stop work order clause in the contract; that you were in pro- 
duction because you had already expended more than $6,000 for labor 
and material by December 29, 1969, the date you received the stop 
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work order; and that the issuance of the order violated ASPR 2- 
407.8(c). 

In circumstances such as these, where the validity of a contract 
awarded under advertised procurement procedures is open to ques- 
tion as the result of a bid protest, the question of whether the contrac- 
tor should be permitted to continue performance during pendency of 
the protest is generally for the contracting agency to decide. Further, 
such decision is not dependent upon the inclusion in the contract of a 
stop work order or suspension of work clause but upon the interest 
of the Government as determined by the contracting agency. More- 
over, while ASPR 2-407.8(c), which was not issued until December 
31, 1969, or 9 days after AFSC had issued the stop work order to 
you, now provides that the contracting officer should seek a mutual 
agreement with the successful bidder to suspend performance on a 
no-cost basis when it appears likely that the award may be invalidated 
and delay in receipt of supplies or services is not prejudicial to the 
Government’s interest, we do not see anything in the language of 
ASPR 2-407.8(c) which would bar issuance of a stop work order in 
the event the contractor declines to cooperate with the contracting 
agency. We therefore view the issuance of the stop work order as a 
proper exercise of the discretion vested in AFSC as the contracting 
agency. 

You further charge that the award to you resulted from a mistake 
of fact on the part of the contracting officer and was “within his dis- 
cretion,” which made the award binding. In this regard, you state 
that you had no way of knowing why the apparent low bidder did not 
receive the award and that, since the error was solely the Govern- 
ment’s, the Government should be estopped, and is estopped, from 
denying the validity of the award. In support of this argument, you 
cite Levinson v. United States et al., 258 U.S. 198 (1922), in which 
the sale of a naval vessel to other than the highest bidder, whose bid 
had been misplaced and overlooked, was upheld by the United States 
Supreme Court. 

The Levinson case, we believe, may be distinguished from the situa- 
tion under consideration here. In the Levinson case, the sale of the 
vessel was made under a statute which empowered the President to 
direct a departure from the prescribed manner of sale and his direc- 
tion to the Secretary of the Navy to sell “for such price as he shall 
approve.” Here the procurement is subject to the statutory require- 
ment that award be made to the lowest responsive and responsible 
bidder. In addition, the mistake which culminated in the erroneous 


award to you did not involve the exercise of any authorized discre- 
tion on the part of the contracting officer; rather, it resulted from the 
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failure of the contracting officer to follow the instructions included in 
the bid papers, which were clear and unambiguous. In such circum- 
stances, we have held that the administrative officers usually are re- 
quired to cancel the erroneous award, particularly if such may be done 
without jeopardizing the interest of the United States. B-165186, 
November 7, 1968, and decisions cited therein; B—164826, August 29, 
1968. 

The record establishes that upon evaluation of Union’s bid in ac- 
cordance with the provisions of the solicitation, Union was the low 
responsive bidder. Accordingly, the award to you was contrary to the 
statutory provisions cited and created no binding contract enforceable 
against the Government. 

While it is unfortunate that the contracting officer made an im- 
proper initial evaluation of the bids, nevertheless cancellation of the 
award to you was legally permissible. Accordingly, we see no legal 
basis for objection to the subsequent award which was made to Union, 
who was determined to be responsible as well as responsive. Your pro- 
test is therefore denied. 


[B-170039] 


Contracts—Negotiation—Cutoff Date—Notice Sufficiency 


A telegram establishing a cutoff date for negotiations, which instructed three 
offerors within a competitive range—one whose timely offer under a request for 
quotations was excessive, the others whose late proposals were considered on 
the basis of a “Determination that an Otherwise Acceptable Offer is Unreason- 
able as to Price” — that if no proposal revision is received by cutoff date the 
lowest offer submitted will be used for evaluation, accomplished the same result 
as would cancellation and resolicitation of the procurement, and served as ade- 
quate notice of the cutoff date for submission of “best and final” offers within 
the meaning of paragraph 3-805.1(b) of the Armed Services Procurement Regu- 
lation, prescribing the method for terminating negotiations, even if the telegram 
did not refer to the Late Proposals provision of the solicitation or inform offer- 
ors that only notices of unacceptability would be furnished between the closing 
date for negotiations and date of award. 


Contracts—Negotiation—Prices—Reduction 


The acceptance of a late reduction in price submitted by the low offeror under 
a request for quotations was in accord with paragraph 3-506(g¢) of the Armed 
Services Procurement Regulation that provides “a modification received from an 
otherwise successful offeror, which is favorable to the Government, shall be con- 
sidered at any time that such modification is received,” and the acceptance was 
not prejudicial to other offerors. 


To the Canoga Electronics Corporation, December 30, 1970: 
Further reference is made to your telegram of June 12, 1970, and 
to your letters of June 17, July 1 and 10, and November 16, 1970, pro- 
testing the award of a contract to Datron Systems, Inc. (Datron), 
under request for quotations (RFQ) No. N00163-70-Q-0923, (RFQ- 
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0923) issued by the Naval Avionics Facility (NAFI), Indianapolis, 
Indiana. 

The instant procurement was negotiated pursuant to a Determina- 
tion and Findings by the contracting officer issued on January 19, 1970, 
supporting negotiation under 10 U.S.C. 2304(a) (2) and Armed Serv- 
ices Procurement Regulation (ASPR) 3-202.2(vi). On February 2, 
1970, RFQ No. N00163—70—Q-—0923 was issued for two items of UHF 
tracking antennas and four items of manuals, technical documenta- 
tion, and engineering drawings, plus an option item for engineering 
drawings. The solicitation established February 24, 1970, as the closing 
date for receipt of proposals. 

Your firm submitted the only timely proposal, in the amount of 
$869,185. On February 25, 1970, a telegraphic offer in the amount of 
$480,875 was received from Datron. Although paragraph 7.20 of the 
solicitation authorized telegraphic replies, it appears from the present 
record that there is no basis upon which the Datron offer would have 
qualified for award under ASPR 3-506(c). On February 27, 1970, 
the contracting officer issued a “Determination that an Otherwise Ac- 
ceptable Offer is Unreasonable as to Price” which, after reviewing the 
offers received, stated : 

The Canoga Blectronics Corp. offer exceeds the late offer from Datron Sys- 
tems, Inc., by $388,310 incl. option item 7, or 80.75%. It is reasonable to expect 
that a contract can be awarded for $480,875 or less if negotiations are con- 
tinued and Datron Systems, Inc., is given an opportunity to submit a timely 
offer. 

Upon receipt of your initial timely proposal and Datron’s initial 
late proposal, the contracting officer was confronted with the decision 
of how to proceed with the procurement. The conduct of negotiated 
procurements is governed by 10 U.S.C. 2304(g) which provides: 

In all negotiated procurements in excess of $2,500 in which rates or prices 
are not fixed by law or regulation and in which time of delivery will permit, 
proposals, including price, shall be solicited from the maximum number of 
qualified sources consistent with the nature and requirements of the supplies 
or services to be procured, and written or oral discussions shall be conducted with 
all responsible offerors who submit proposals within a competitive range, price, 
and other factors considered: Provided, however, That the requirements of this 
subsection with respect to written or oral discussions need not be applied to 
procurements in implementation of authorized set-aside programs or to procure- 
ments where it can be clearly demonstrated from the existence of adequate com- 
petition or accurate prior cost experience with the product, that acceptance of an 
initial proposal without discussion would result in fair and reasonable prices and 
where the request for proposals notifies all offerors of the possibility that award 
may be made without discussion. 

Section 7.2 of the instant solicitation advised offerors that the con- 
tract may be issued based on initial quotations received, without dis- 
cussion of such quotations. The only timely proposal, and thus the 
only one eligible for an award without discussions, was that of your 
firm in the amount of $869,185. However, the contracting officer was 
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aware of Datron’s late quotation of $480,875. Under these circum- 
stances, we believe it would have been difficult to sustain a de- 
termination that acceptance of your initial proposal without discussion 
“would result in fair and reasonable prices.” 

Moreover, the contracting officer would have been justified in re- 
jecting your offer pursuant to section 7.2 of RFQ-0923 and resoliciting 
for the requirement. See B-168000, November 26, 1969, in which we 
held that it was within the discretion of the contracting agency to 
have canceled a request for proposals when it could not be established 
that the price of the sole offeror was fair and reasonable. In this event, 
the contracting officer would have been obligated to solicit proposals 
from the maximum number of qualified sources, which included Da- 
tron. ASPR 3-101 and 3-102(c). However, rather than canceling 
RFQ-0923 and issuing a new solicitation for this requirement, which 
carried a Uniform Material Movement and Issue Priority System 
(UMMIPS) Priority Designator of “02”, the contracting officer sent 
the following telegram on February 27 to both firms, Canoga and 
Datron, which he considered qualified sources : 

Negotiations are being conducted with all offerors within a competifive price 
range. You are therefore invited to revise your latest offer as to price. Any 
such revision may be submitted by telegram and must be received by 4:15 p.m. 
EST (Uniform Time Act 1966) 3 Mar 70 and reference the solicitation number 


and this message. If no revision is received by this time your latest offer as to 
price will be used in evaluation. All terms and conditions of subject RFQ 


remain unchanged. 

It is administratively reported that the purpose of the telegram, 
as shown by the contracting officer’s written determination which pre- 
ceded it, was to extend the closing date for receipt of proposals so as 
to permit Datron to submit a timely offer. The same opportunity was 
given your firm. Since the telegram of February 27 accomplished the 
same result as a cancellation of RFQ-0923 and a resolicitation, we are 
unable to conclude that Datron’s further participation in the procure- 
ment was improper. 

By March 3, 1970, Canoga decreased its price to $829,185 and Datron 
increased its price to $530,559. Additionally, Teledyne Micronetics 
(Micronetics) made a telephonic offer of $416,150 on March 10, which 
was confirmed by a written proposal on March 12. The contracting 
officer issued another “Determination that an Otherwise Acceptable 
Offer is Unreasonable as to Price” on March 13, 1970, which 
concluded : 


The revised Canoga Electronics offer exceeds the untimely oral offer from 
Micronetics by $413,035 or 99.25% and the revised Datron Systems offer exceeds 
the untimely oral offer from Micronetics by $114,409 or 27.5%. It is reasonable to 
expect that a contract can be awarded for $416,150 or less if negotiations are 
continued and Micronetics Teledyne is given an opportunity to submit a timely 
offer. 
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On the same day, the contracting officer set the following telegram to 
Micronetics, Datron and Canoga: 


Negotiations are being continued with all offerors within a competitive price 
range. You are therefore invited to revise your latest offer as to price. Any such 
revision may be submitted by telegram and must be received by 4:15 EST (Uni- 
form Time Act 1966) 19 Mar 70 and reference the solicitation number and this 
message. If no revision is received by that time your latest offer as to price will 
be used in evaluation. All terms and conditions of subject RFQ remain unchanged. 


The following revised quotations were received March 19: 


Canoga $829, 185 
Datron 445, 559 
Micronetics 427, 850 


Another telegram was sent to all three offerors on March 26, 1970, 
advising them “Negotiations are being continued with all offerors 
within a competitive range.” The message then described four changes 
to the specifications for the tracking antennas, and concluded: 


If by virtue of the above specification revisions you desire to revise an offer 
already submitted, such revision may be submitted by telegram and must be 
received by 4:15 EST (Uniform Time Act 1966) 6 April 70 and reference the 
solicitation number and this message. If no revision is received by that time 
your latest offer as to price will be used in evaluation. All other terms and con- 
ditions of subject RFQ remain unchanged. s 


All offerors made timely responses as follows : 


Janoga $813, 685 
Micronetics 427, 850 
Datron 345, 384 


Additional specification changes were issued to all offerors by tele- 
gram of April 14, 1970. One of the changes provided that the maximum 
weight of the tracking antenna would not exceed 150 pounds. The 
telegram stated : 


Negotiations are being continued with all offerors within a competitive range. 
* * * If by virtue of the above specification revisions you desire to revise an offer 
already submitted such revision may be submitted by telegraph and must be 
submitted by 4:15 EST (Uniform Time Act 66) 23 Apr 70 and reference the soli- 
citation number and this message. You must respond to this message by that 
time in order to be considered for evaluation. * * *. 


No response to this telegram was received from Canoga. Datron sub- 
£ £ 

mitted a quotation of $445,559, which was a repetition of its March 19 

price. Micronetics’ price of $427,850 remained unchanged. Thus, the 


« 


price standings on April 23, 1970, were : 


Canoga $813, 685 
Datron 445, 559 
Micronetics 427, 850 


The contracting officer sent the following message to all three 
offerors on May 4, 1970: 
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Negotiations are being conducted with all offerors within a competitive price 
range. Item 6 is cancelled. You are therefore invited to revise your latest offer 
as to price for items 1, 2, 3, 4, 5, and 7. Any such revision may be submitted by 
telegram and must be received by 8:00 a.m. EST (Uniform Time Act—66) 12 
May 70 and reference the solicitation number and this message. If no revision is 
received by that time your latest offer as to price will be used in evaluation. The 
clause in ASPR 2-202.2 is modified to mean a quotation rather than a bid and is 
applicable. All other terms and conditions of subject RFQ as amended by my 
telegrams of 26 Mar 70 and 14 April 70 remain unchanged. 
Contemporaneously with the transmittal of this message, Canoga in- 
quired of the procuring activity as to the status of the procurement. 
Canoga’s inquiry indicated it had never received the contracting offi- 
cer’s previous telegram of April 14, 1970. Canoga was advised of the 
contents of the April 14 telegram, to which it responded by telegram of 
May 8, wherein the opinion was expressed that an antenna assembly 
of 150 pounds would not be rugged enough to meet the Navy's require- 
ments. However, Canoga stated its prices were not affected by the 
specification changes. On the same day, Canoga replied to the contract- 
ing officer’s May 4 telegram by submitting “Canoga’s latest prices” for 
all items except number 6 in the amount of $813,625. The telegram 
stated “This pricing reflects Canoga’s current bid also previous reduc- 
tionsin price * * *.” 

Since no response was received from Micronetics, under the terms 
of the contracting officer’s telegram of May 4 that firm’s price for all 
work except item 6 remained at $416,150. On May 5, the contracting 
officer received a message from Datron reducing its price to $345,384. 
The standing of the offerors on May 12, 1970, was: 


Canoga $813, 625 
Micronetics 416, 150 
Datron 345, 384 


Datron offered a further reduction to $328,364 in a telegram of 
May 11, which was received after the time specified in the contracting 
officer’s message of May 4. The question of whether Datron’s late 
submission could be considered was then presented. It is the position 
of the Department of the Navy that the contracting officer’s May 4 
telegram was intended to, and did effectively, establish 8:00 a.m. EST, 
May 12, 1970, as the cutoff date for negotiations. Therefore, in the 
Navy’s view, on May 12 the successful offeror was Datron, and accept- 
ance of its late submission was proper under ASPR 3-506(g) which 
provides in part : 

However, a modification received from an otherwise successful offeror which is 
favorable to the Government shall be considered at any time that such modifi- 
cation is received. 

We discuss more fully below your sole contention that the May 4 
telegram did not provide adequate notice that May 12 was the cutoff 
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date for submission of “best and final” offers. Without addressing the 
merits of your argument at this point, it is clear from the administra- 
tive record that the Navy consistently regarded May 12 as the cutoff 
date for negotiations. 

It is related in the administrative report, a copy of which was 
furnished you, that on May 20, 1970, you called the NAFI buyer for 
this procurement and inquired whether a further revision of your 
proposal would be considered. The buyer replied that while he could 
not prevent you from submitting a revision, the May 4 telegram estab- 
lished a cutoff date for submission of revisions and that your revision 
would probably be considered late. Despite this advice you submitted 
a telegraphic revision later that day, stating that a new design 
approach permitted you to meet the requirement that the antenna 
assembly weigh less than 150 pounds, and that your “latest offer” for 
all items except number 6 was $563,340. There is nothing of record 
indicating that your “new design approach” offered an “important 
technical or scientific break-through” which would have permitted con- 
sideration of your revision under ASPR 3-506(c) (11). Even if your 
revision of May 20 had been considered, the offerors would have 
ranked as follows: 


Canoga $568,340 
Micronetics 416,150 
Datron 328,364 


It appears that at this time the Navy was also considering the dele- 
tion of item 7 (an option item) as well as item 6. The offerors’ prices 
(including your offer of May 20) for items 1 through 5 only were: 


Canoga $559,910 
Micronetics 373,350 
Datron 316,984 


You again called the contracting officer on May 22, in which con- 
versation you alleged that you had not been adequately notified that 
negotiations were being closed on May 12. The contracting officer 
disagreed and informed you that even if your revision of May 20 
had been accepted you would still be the high offeror. Your conten- 
tions were again expressed in a telegram of protest. to the procuring 
activity on June 2, 1970. 

On June 3, the contracting officer advised you that a reply to your 
protest. would be made by June 10. The administrative report further 
states : 

Since decision had been made on 27 May 70 to award to Datron, as was done, 


and in an effort to allay Mr. Illeman’s unhappiness, [the contracting officer] 
advised to whom award would be made and in what amount. 
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In a telegram sent late in the afternoon of June 3, you offered a 
further reduction in price to $309,940 for all items except number 6 
and to $301,510 for items 1 through 5. 

By letter of June 5, 1970, the contracting officer notified you that 
because of the urgent requirement for the supplies, award had been 
made on that date to Datron.in the amount of $316,984 for items 
1 through 5. The award was supported by a Determination and Find- 
ings setting forth the circumstances of the need for the equipment 
and showing that the delivery requirements would not be met even by 
an immediate award to Datron. Your protest was denied by the 
contracting officer on June 10, and you protested to this Office against 
the award on June 12, 1970. 

As we indicated above, the sole contention of your protest is that 
the contracting officer’s telegram of May 4, 1970, did not adequately 
inform “all offerors of the specified date and time of the closing of 
negotiations and that any revision to their proposal must be submitted 
by that date.” In view thereof, you contend the award to Datron was 
invalid and should be set aside. You cite our decisions 48 Comp. Gen. 
583 (1969); 48 id. 536 (1969); 48 id. 449 (1968); and B-165837, 
March 28, 1969, in support of your contention. [ Emphasis in original. ] 

The method of terminating negotiations is prescribed by ASPR 
3-805.1(b), which provides in part: 

* * * Whenever negotiations are conducted wth several offerors, while such 

negotiations may be conducted successively, all offerors selected to participate 
in such negotiations (see (a) above) shall be offered an equitable opportunity 
to submit such price, technical, or other revisions in their proposals as may 
result from the negotiations. All such offerors shall be informed of the specified 
date (and time if desired) of the closing of negotiations and that any revisions 
to their proposals must be submitted by that date. All such offerors shall be 
informed that any revision received after such date shall be treated as a late 
proposal in accordance with the “Late Proposals” provisions of the request 
for proposals. (In the exceptional circumstances where the Secretary con- 
cerned authorizes consideration of such a late proposal, resolicitation shall be 
limited to the selected offerors with whom negotiations have been conducted.) 
In addition, all such offerors shall also be informed that after the specified 
date for the closing of negotiation no information other than notice of unaccept- 
ability of proposal, if applicable (see 3-508), will be furnished to any offeror 
until award has been made. 
We have held this provision requires that offerors be advised : (1) that 
negotiations are being conducted; (2) that offerors are being asked 
for their “best and final” offer, not merely to confirm or reconfirm 
prior offers; and (3) that any revision must be submitted by the date 
specified. 48 Comp. Gen. 536, 542 (1969). 

The contracting officer’s telegram of May 4, 1970, quoted above, 
unquestionably advised offerors that negotiations were being con- 
ducted and set a specific time for the receipt of revisions. The notice 
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did not inform offerors that after the closing date no information 
other than notice of unaeceptability of proposal would be furnished 
until award, and the notice did not refer to the “Late Proposals” pro- 
vision of the solicitation. However, offerors were instructed that “If 
no revision is received by that time your latest offer as to price will be 
used in evaluation.” We note that the telegram invited revisions to 
proposals rather than confirmation of prior offers. In this respect, 
the instant case differs from 48 Comp. Gen. 449 (1968) and 48 Comp. 
Gen. 536 (1969), in which we held telegrams requesting offerors to 
“confirm” prior offers, in conjunction with other circumstances not 
present here, were insufficient to provide notice that negotiations 
were being closed. Further, we believe the statement that “your latest 
offer as to price will be used in evaluation” placed offerors on notice 
that unless they submitted a revised price, their last quotation would 
be evaluated in determining the award of the contract. Thus, we con- 
clude that the May 4 telegram adequately informed offerors of the 
time for closing of negotiations. [Italic supplied. ] 

We do not believe our decisions 48 Comp. Gen. 583 (1969) and 
B-165837, March 28, 1969, require a different conclusion. The defi- 
ciency in procedure discussed in 48 Comp. Gen. 583 (1969) was not 
that the notice establishing a cutoff date for negotiations was inade- 
quate, but that two different cutoff dates were established, with the 
result that negotiations were being conducted with some offerors after 
negotiations had been closed with another offeror. This did not occur 
in the instant case. 

In B-165837, March 28, 1969, although the notice given offerors 
was ineffective to formally close negotiations, it operated to informally 
close negotiations. We then considered whether the protestant was 
disadvantaged by two contacts between the agency and the successful 
offeror which occurred subsequent to the informal closing of negotia- 
tions. We denied the protest upon concluding that these contacts did 
not confer a competitive advantage solely upon the successful offeror. 
In the instant case, the only contact of the procuring activity with 
Datron between May 12 and the award of the contract was the accept- 
ance of the late modification to Datron’s proposal in which Datron 
further reduced its price. Since Datron was the low offeror as of 
May 12, we do not believe the acceptance of the late modification 
prejudiced the other offerors. 

Finally, we note that even if your modification of May 20 had been 
considered for award, your revised price of $568,340 would not have 
been the lowest price. Only by considering your second late revision 
of June 3, which was submitted after you had been advised of the 
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price at which it was decided on May 27 that an award should be 
made to Datron, did you submit a price revision sufficiently low to 
make you the low offeror. It is elementary that a price revision sub- 
mitted under such circumstances is unfair to the offeror whose price 
has been revealed and, therefore, cannot be the basis of a valid award. 

In view of the foregoing, we are unable to conclude that the manner 
in which the negotiations were conducted was unfair or prejudicial to 
your company. Accordingly, your protest is denied. 


[B-170266] 


Bids—Discarding All Bids—Administrative Determination—No 
Obligation to Accept Any Bids 


The rejection of all bids because they failed to conform to the essential require- 
ments of an invitation for a pumping station, which invitation had been revised 
by six amendments, and the changes and clarifications made in the specifications 
before readvertising the canceled invitation, in order to overcome the difficulties 
of obtaining responsive bids, were proper actions within the responsibility of the 
administrative officers of the purchasing agency in the absence of clear proof 
that the exercise of administrative discretion was abused. An invitation for 
bids does not import any obligation on the Government to accept any of the 
offers received ; and where the bids received are nonresponsive because specifica- 
tions are inadequate or ambiguous to the extent bidders are prevented from 
submitting responsive bids, there is cogent reason to discard all bids. 


To Sellers, Conner & Cuneo, December 30, 1970: 


We refer to a telegram of July 8, 1970, from Baldwin-Lima-Hamil- 
ton Corporation (B-L-H) and to your letter of July 14, 1970, pro- 
testing the award of a contract to any other bidder under invitation for 
bids No. DACW64-70-B-0033 issued by the Department of the Army, 
Galveston District, Corps of Engineers, Galveston, Texas. By tele- 
gram dated July 29, 1970, from B-L-H, and your letter dated August 
5, 1970, the action of the Galveston District in rejecting all bids 
received under the above-cited solicitation and cancellation of the 
solicitation was also protested to our Office. 

The subject invitation requested proposals for performing all the 
work necessary to design, manufacture, shop test, prepare and load for 
shipment, and to deliver to Port Arthur, Texas, drainage pumping 
equipment and materials for a pumping station and to provide the 
services of an erection engineer. The invitation required that descrip- 
tive data be furnished for the horizontal pump (paragraph 1.3.1.1 of 
the Special Provisions), diesel engine (paragraph 1.3.1.2), and chain 
drive transmissions (paragraph 1.3.1.3). Paragraph 1.3.2.1 required 
that drawings and descriptive literature be provided for the horizontal 
pump and stated : 
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Each bidder shall furnish curves showing the expected performance of the 
proposed pumps on a constant speed basis using capacity as abscissa and pump 
brake horsepower, total head, pool-to-pool head and efficiency as ordinates over the 
entire range of pool-to-pool heads from 18 to zero feet. * * *. 

A print of the longitudinal cross section assembly of the pump shall be fur- 
nished showing suction piping, propeller housing, propeller, shaft bearings, stuff- 
ing box and discharge elbow in sufficient detail to illustrate general internal ar- 
rangement, principal parts and materials of construction. It shall be similar to 
Figure BF-9 in the Hydraulic Instityte Standards. All parts should be properly 
identified and all overall dimensions shall be shown. * * *. 


Performance curves of the diesel engine were also required to be 
furnished (paragraph 1.3.2.2), and paragraph 1.3.2.3 required that 
drawings be provided for the chain drive showing outline and prin- 
cipal dimensions of the transmission unit including shafts, bearings, 
couplings, and brake or overrunning clutch. Finally, paragraph 1.3.2.4 
required that drawings be provided for the pumping station. It pro- 
vided that : 

Print of one complete pump bay in plan showing the major items of equipment 
to be furnished. The items shown shall include the horizontal pump with siphon 
discharge tube, diesel engine, chain drive transmission, shafts, bearings, brake, 
couplings, and backflow control gates and gate hoists. Layout shall be oriented to 
show main pump flow from top to bottom of sheet. 

Print of a sectional (transverse) drawing of diesel engine, chain drive trans- 
mission, drive coupling, and back-flow control gate and gate hoist. Layout shall 
be oriented to show pump flow from right to left of sheet. 

The subject invitation was issued on December 19,.1969, and sub- 
sequently revised by six amendments. The bid opening, originally 
scheduled for February 19, 1970, was rescheduled and four bids were 
received and opened on April 16, 1970, as follows: 


Allis-Chalmers Manufacturing Company $2, 179, 350 
KSB Pump Company 2, 664, 110 
B-L-H 1, 964, 255 
Fairbanks Morse, Inc. 2, 256, 822 


All bidders were represented at the bid opening and B-L—H was an- 
nounced as the apparent low bidder. 

In accordance with the invitation requirements, B~-L-H submitted 
descriptive literature and data. However, some of the drawings sub- 
mitted by B-L-H bore restrictive notations. Drawings submitted in 
accordance with paragraph 1.3.2.4 of the solicitation (pump bay plan 
and a sectional traverse elevation of the entire pump) and in accord- 
ance with paragraph 1.3.2.1 (pump cross-section) bore the following 
restriction : 

On receiving this drawing, the recipient agrees: The drawing and its contents 


remain the sole property of the Industrial Equipment Division of Baldwin-Lima- 
Hamilton Corporation, are received in confidence, will be returned upon demand, 
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will not be reproduced or copied in whole or in part, disclosed to others, or used 


to the detriment of the Industrial Equipment Division of Baldwin-Lima-Hamilton 
Corporation. 


The drawing submitted in accordance with paragraph 1.3.2.2 (a print 


showing the outline of the diesel engine and its overall dimensions) 
was furnished by B-L-H’s supplier, Stewart & Stevenson Services, 
which had the following note stamped on it: 


This drawing contains proprietary and confidential information of Stewart & 
Stevenson Services, Inc. of Houston, Texas, and is loaned in confidence with the 


understanding that it will not be reproduced nor used for any purpose except 
that for which it is loaned and it shall be returned on demand. 

B-L-H’s bid also failed to include a “total head” curve with its 
pump performance curve as required by paragraph 1.3.2.1 of the 
specifications. 

Immediately after the bid opening, and before the restrictive notes 
on the B-L-H drawings were noted by the Government, all bids were 


made available to other bidders for review without restrictions. It is 
reported that this lasted for approximately 30 minutes. When bidders 
returned the next day to check the bids of other bidders in more detail, 


the procurement activity had, by that time, noted the restrictive notes 
on B-L-H’s drawings and refused to permit any further review. In this 


regard, paragraph 1.2 of the special provisions of the invitation 
respecting descriptive literature provided in part: 

* * * Bidders are cautioned that if a bidder imposes a restriction that any of 
the required data may not be publicly disclosed, such restriction renders the bid 


nonresponsive if it prohibits disclosure of sufficient information to permit com- 


peting bidders to know the essential nature and type of the product offered or 
those elements of the bid which relate to quantity, prices and delivery terms. 


As a result of the review of each other’s bids, the three low bidders 
wrote letters to the Galveston District pointing out discrepancies they 
had discovered in their competitors’ bids. 


The second low bidder, Allis-Chalmers, protested to the Galveston 
District by telegraphic message and letter dated May 8, 1970, the 
award of a contract to B-L-H. By letters to Galveston District dated 
April 21 and May 14, 1970, the third low bidder, Fairbanks Morse, 
protested the award of a contract to either the low or second low bid- 
der. By telegram to the Galveston District dated May 29, 1970, B-L-H 
protested award to any other bidder. 

During this time, bid analysis of the three low bids was also being 
conducted by the district engineer (contracting officer). The district 
engineer concluded that while the technical evaluation qualified B-L-H 
for award, its bid should be rejected as being nonresponsive to the in- 
vitation (see paragraph 1.2 of the special provisions, above quoted) 
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because of the restrictive notes as to disclosure appearing on some of 
the drawings submitted by it with its bid. 

The district engineer determined the bid of Allis-Chalmers to be 
responsive to the invitation and concluded that several discrepancies 


noted were minor in nature and were not prejudicial to the other 
bidders. 

The district engineer also determined that the bid of Fairbanks 
Morse was nonresponsive because it materially deviated from the 
specification requirements. 


By letter dated June 5, 1970, the findings of the district engineer 


were forwarded to the Office of the Chief of Engineers, via the Divi- 
sion Engineer, Southwestern Division, Corps of Engineers. The divi- 
sion engineer rejected the district engineer’s recommendation for 
rejection of the low bid of B-L-H because of the restrictive notes 


appearing on some of the drawings. The division engineer concluded 


that, while several of the drawings submitted with B—L-H’s bid bore 
restrictive notes, other information furnished with the bid provided 
sufficient information as to enable competing bidders to know the 
essential nature and type of product offered. 


The division engineer also determined that the Government waived 
any right it may have had to reject the bid because of the restrictive 


notes on some of the drawings when it allowed all bidders immediately 
following bid opening, and prior to the Government becoming aware 
of the restrictive notes, to review all bids. 


Thereafter, on July 1, 1970, the Office of the Chief of Engineers 
made a technical review of the three low bids and concluded that : 


1. A review of the proposal submitted by the Baldwin-Lima-Hamilton Corpora- 
tion indicates the following: 


* * . * * + « 


b. Pg. 9, Para. 1.3.2.1. 

(1) The total head-capacity curve required by this paragraph was not fur- 
nished. This is a major deviation. 

(2) Baldwin-Lima-Hamilton Drawing No. 550—5—00633 has a restrictive note 


in title block. In accordance with paragraph 1.2 on page 8, this renders the 
bid nonresponsive. 


c. Pg. 9, Para, 1.3.2.2. Stewart and Stevenson Services Drawing No. 16357 
has restrictive note stamped on it. The drawings are identical except for the re- 
strictive note with those submitted with the Allis-Chalmers bid. 

d. Pg. 10, Para. 1.8.2.4. Baldwin-Lima-Hamilton Drawings Nos. 5504-00372 
and 5504-00373 have a restrictive note in the title block. In accordance with 
paragraph 1.2 on page 8, this renders the bid nonresponsive. 

2. A review of the proposal submitted by the Allis-Chalmers Manufacturing 
Company indicates the following : 


b. Pg. 9, Para. 1.8.2.1. The total head capacity curve required by this para- 
graph was not furnished. This is a major deviation. 
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ce. Pg. 9, Para. 1.3.2.1. Drawing P-5060-HS-1 is not in accordance with para- 
graph 11.5.2 on page 2-7 in the specifications, as only one bearing is being 
provided. This is a major deviation. 

3. A review of the proposal submitted by Fairbanks Morse indicates the 
following : 


. * * * * * 


b. Pg. 9, Para. 1.8.2.1. 

(1) This paragraph requires that all overall dimensions be shown on drawing 
of longitudinal cross section of pump. No dimensions have been shown on Fair- 
banks Morse Drawing No. A-KP96670. This is a major deviation. 


* . * * * * * 

d. Pg. 10, Para, 1.3.3.3. Experience on proposed engine is of a different type than 
that required in the instant case. The total number of hours of operation accumu- 
lated on engine over the 17-year period indicates engine has not been used on a 
continuous basis, but only on an intermittent short time basis. Furthermore, a 
comparison of the published data on this engine with the curves shown on 
8761CH indicates that the maximum bhp at 900 rpm on the curve sheet (the 2 
hour in 24 hour rating) is greater than the published peaking rating. As this 
cannot be, this is considered to be a major deviation. 

The high bid of KSB Pump Company contained a major deviation, 
in that it did not provide information requested on the diesel engine 
and the chain drive transmission. 

As a result of this technical review, the Office of the Chief of 
Engineers directed that all bids be rejected and suggested that various 
changes and clarifications be made in the specifications before read- 
vertising. By telegram dated July 21, 1970, addressed to each bidder, 
the district engineer advised that all bids were being rejected because 
they failed to conform to the essential requirements of the invitation 
and that the procurement would be readvertised. 

You have contended that the determination that the bid of B-L-H 
was nonresponsive because of restrictive notations on several of the 
drawings was improper because it was possible for competing bidders 
to know the essential nature and type of product B-L-H was offering 
from other unrestricted drawings and descriptive data submitted with 
B-L-H’s bid. You also state that a statement made by B-L-H in the 
cover letter which it submitted with its bid, which contained an over- 
all offer to comply, clearly indicated that it had no intention to deviate 
from the invitation requirements. 

You contend further that rejection of all bids and cancellation of 
the invitation because of alleged technical deficiencies in all bids was 
erroneous and that award of the contract should be made to B-L-H. 

The solicitation which is the subject of your protest bas been re- 
issued by the Corps of Engineers under invitation for bids DACW64- 
71-B-0060 with bid opening set for November 3, 1970. The resolicita- 
tion incorporated changes to the original technical provisions of the 
specifications as well as to the requirements for descriptive literature. 

You contend that the elimination in the second invitation of the 
requirement that the total head curve showing the expected perform- 
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ance of the proposed pumps be given clearly indicates that it was not 
an important requirement of the first invitation. Under the first invita- 
tion, the Office of the Chief of Engineers had determined that the 
failure of B-L-H and Allis-Chalmers to include such a figure in their 
bids was a major deviation from the specifications and such deviation 
was one of the reasons the invitation was canceled. 

It has been administratively reported that in view of the difficulties 
in obtaining responsive bids, it was decided to make changes for 
clarification purposes in some of the paragraphs in the solicitation 
before it was readvertised. In the interest of avoiding future non- 
responsive bids, the total capacity total head curve requirement was 
eliminated in view of the contracting officer’s determination that with 
the other clarifications made in the specifications, especially those con- 
cerning the rating of the diesel engine and the requirements for the 
chain drive transmission, both of which include capacity based upon 
pool-to-pool head set forth in section 2, paragraph 6 of the specifica- 
tion, the diesel engine rating could be ascertained without reference to 
a capacity total head curve. 

We do not feel that the elimination of the capacity total head curve 
in the second invitation lends credence to the argument that it was 
not an important element in the first invitation. Rather, we feel that 
by modifying the second invitation specifications so that a diesel engine 
rating could be obtained without reference to a capacity total head 
curve, such curve being a source of difficulty for several bidders under 
the first invitation, the elimination of that curve in the second invita- 
tion and the inclusion in that invitation of means to enable such in- 
formation to be obtained otherwise without recourse to a capacity total 
head curve was proper and justified. The information that a capacity 
total head curve gives may still be obtained under the terms of the 
second invitation. 

Although the protest is directed to the rejection of the B-L-H bid 
because of the restrictive notations on some of the drawings B-L-H 
submitted with its bid, the primary question is whether the procure- 
ment activity acted properly when it rejected all bids, canceled the 
invitation and resolicited the procurement under revised specifications. 

It has consistently been held that an invitation for bids does not 
import any obligation on the Government to accept any of the offers 
received, and that all bids may be rejected under various circum- 
stances, including those instances when it is determined to be in the 
best interests of the Government to do so; where the bids received are 
nonresponsive; or where the specifications are inadequate or ambig- 
uous to such an extent as to prevent a bidder from submitting a 
responsive bid. 17 Comp. Gen. 554 (1938) ; 26 id. 49 (1946) ; 37 id. 760 
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(1958). Moreover, under paragraph 10(b) of the solicitation instruc- 
tions and conditions, the Government expressly reserved the right to 
reject any and all] bids received under the invitation. See 10 U.S.C. 
2305(c) to the same effect. Also, paragraphs 2-404.1(b) (i) and (viii) 
of the Armed Services Procurement Regulation recognize the author- 
ity of the contracting officer to reject all bids after opening and prior 
to award where he determines that the particular invitation includes 
inadequate or ambiguous specifications or where it is in the best 
interests of the Government to do so. From the foregoing, it is clear 
that the rejection of all bids and the readvertising of a procurement 
is primarily a matter of administrative discretion. 

Since the responsibility for making a determination to reject all bids 
rests with the administrative officers of the purchasing agency, in the 
absence of clear proof that such discretion was abused, our Office will 
not object to such action. This is especially true where, as here, the 
three low bids received were determined to be nonresponsive, and 
where subsequent changes were made in a new invitation to better 
assure the submission of responsive bids. Of course, we have repeatedly 
observed that the rejection of bids after they are opened and each 
bidder or prospective bidder has learned his competitors’ prices is a 
serious matter and such action should not be taken except for cogent 
reasons. However, we believe there was a proper basis for the adminis- 


trative determination regarding the nonresponsiveness of the bids re- 
ceived and the deficiency of the invitation regarding data. Such being 
the case, we would not be justified in objecting to the action taken. 
See 39 Comp. Gen. 396, 399 (1959); and B-169342, B-169351, 
B-169503, June 19, 1970. 

In view of the foregoing, your other contentions regarding B-L-H’s 
bid need not be considered, especially since the procurement has now 


heen readvertised under revised specifications. 


[B-171344] 


Claims—Assignments—Federal Grants-In-Aid—Legality of Assign- 
ment 


Amounts due or to become due under grants of Federal funds to a medical 
college for the construction and restoration of facilities authorized by the Public 
Health Service Act, as amended, may be assigned to a bank pursuant to the 
Assignment of Claims Act of 1940, as amended, to enable the grantee to obtain 
interim financing for the purpose of making progress payments to the contractor, 
as the acceptance of the grant subject to the conditions imposed by the Govern 
ment created a valid contract within the meaning of the 1940 act, and as the 
assignment is not forbidden under the grant. However, in accordance with the 
requirements of the act, the assignment should cover the amount payable under 
the grants without regard to the status of the account between the college and 
the bank ; and, furthermore, the grantee is not foreclosed from financing the non 
Federal share of costs with borrowed funds 
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To the New York Medical College, December 30, 1970: 


Reference is made to your letter dated November 18, 1970, forwarded 
by your attorneys, Carter, Ledyard & Milburn, New York, New York, 
requesting advice as to whether amounts due or to become due under 
grants of Federal funds for the construction or restoration of teaching 
facilities for medical, dental, and other health personnel, authorized 
under the provisions of part B, title VII, of the Public Health Service 
Act, as amended (42 U.S.C. 293 et seg.), may be assigned to a bank, 
trust company, or other financing institution, pursuant to the Assign- 
ment of Claims Act of 1940, as amended (31 U.S.C. 203; 41 U.S.C. 15). 

You state that the New York Medical College is the recipient of 
two grants, accepted by the College on August 27, 1970, and that the 
grants were awarded in connection with the proposed construction of 
a medical teaching facility and the proposed renovation of an existing 
building leased by the College as an administration building. The Col- 
lege will be required to make progress payments to its general con- 
tractor on a monthly basis but the grant funds will be disbursed 
periodically based upon percentage completion of the facilities, and 
it is estimated that there will be several months bet ween disbursements. 
In order to provide the College with the funds necessary to make the 
required monthly payments to its general contractor, the College is 
negotiating with a major New York City bank for interim loans. The 


College proposes to assign to the bank the right to receive, as and when 
disbursed, the proceeds of the grants, or so much thereof as shall equal 
the then outstanding amount of loans. The bank is seeking the rights 
and benefits of the Assignment of Claims Act of 1940, as amended, 
and our opinion is requested as to whether the grants are “claims” 


or “contracts” within the meaning of the act. 

The Assignment of Claims Act of 1940, as amended, permits the as- 
signment of moneys due or to become due under a Government contract 
providing for payments aggregating $1,000 or more to a bank, trust 
company, or other financing institution. The act requires that a notice 
of the assignment be furnished to the Government, and it includes pro- 
visions that no claim shall be assigned if it arises under a contract 
which forbids such assignment; and that, unless otherwise expressly 
permitted by such contract, any such assignment shall cover all 
amounts payable under the contract and not already paid, We are not 
advised of the exact terms of the particular grants, and we have no 
reason to believe that they forbid an assignment. of the proceeds of 
the grants, or that they permit partial assignments of such proceeds, It 
would appear that any assignment by the College to a bank should 
cover the full amount payable under each grant without regard to the 
status of the account between the College and the bank at any particu- 
lar time, 
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In regard to the question whether the grants to the College are 
“claims” or “contracts,” the regulations of the Public Health Service, 
Department of Health, Education, and Welfare, concerning grants of 
the type here involved, are set forth in subpart B of part 57, Title 42, 
Code of Federal Regulations, sections 57.101 through 57.108, The regu- 
lations provide that the grants are to cover percentages of construction 
costs and that the grants are to be made subject to various terms and 
conditions. Those terms and conditions include a requirement that the 
final working drawings and specifications for a project be approved by 
the Secretary of Health, Education, and Welfare; a requirement that 
the applicant will perform actual construction work by the lump sum 
(fixed price) contract method and employ adequate methods of ob- 
taining competitive bidding; a requirement that any laborer or me- 
chanic employed by the construction contractor or subcontractor be 
paid wages at rates not less than those prevailing on similar con- 
struction in the locality as determined by the Secretary of Labor in 
accordance with the Davis-Bacon Act (40 U.S.C. 276a et seq.) ; and a 
requirement that the applicant will finance all costs in excess of the 
estimates approved in the application and provide sufficient funds to 
meet the non-Federal share of the cost of constructing a facility or of 
the cost of repairing an existing facility. 

It has been our position that the acceptance of a grant of Federal 
funds which is not unconditional but is subject to conditions which 
must be met by the grantee creates a valid contract between the United 
States and the grantee. See 41 Comp. Gen. 134 (1961) ; 42 zd. 289 
(1962). A similar view was adopted by the United States District 
Courts in United States v. County School Board, Prince George 
County, Virginia, 221 F. Supp. 93 (1963), and United States v. Sumter 
County School District No. 2, 232 F. Supp. 945 (1964), wherein it was 
held that Federal grants authorized by Congress create binding con- 
tracts with school districts to which grants are made and which give 
assurances in applying for the grants. 

Unless an assignment of the proceeds of the grants to the New York 
Medical College is forbidden under the terms of the grants as accepted 
by the College, it would appear that amounts due or to become due 
under the grants are assignable under the provisions of the Assignment 
of Claims Act of 1940, as amended. The applicable regulations of the 
Department of Health, Education, and Welfare do not place any re- 
striction upon assignment of grant proceeds, and there is nothing in 
the regulations otherwise to show an intentien on the part of the De- 
partment to foreclose a grantee from financing the non-Federal share 
of the cost of the projects involved with the use of borrowed funds. 

We hope that the foregoing will serve the purposes of your inquiry 
in the matter. 
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[ B-166130 J 


Transportation—Dependents—Military Personnel—Dislocation Al- 
lowance—First Duty Station 


The place where a member of the uniformed services reenlisted after discharge 
from his last duty station with no further assignment contemplated is the place 
from which he was ordered to active duty within the meaning of paragraph 
M9004-1, item 1, of the Joint Travel Regulations, which provides that a dis- 
location allowance will not be payable in connection with permanent change-of- 
station travel performed from home or from place from which ordered to active 
duty to first permanent duty station upon reenlistment; and, therefore, the 
member transferred on temporary duty for hospital treatment is not entitled to 
a dislocation allowance to relocate his household incident to his transfer to the 
hospital since the hospital was his first permanent assignment under the re- 
enlistment. 

Transportation—Dependents—Military Personnel—Dislocation Al- 
lowance—Hospital Transfers 


Since under paragraph M7004—5 of the Joint Travel Regulations a member of the 
uniformed services whose dependents had moved at Government expense “as 
for a permanent change of station” incident to his assignment to a hospital for 
extended treatment would be entitled to the further transportation of his de- 
pendents upon his transfer from the hospital to a permanent duty station, he 
would also be entitled to a dislocation allowance upon the relocation of his 
household incident to the transfer from the hospital. 


To C. Loftin, Department of the Navy, January 6, 1971: 

By third endorsement dated September 3, 1970, the Chief of Naval 
Personnel transmitted your letter of June 16, 1970, and enclosures, 
requesting a decision whether the claim of Bobby J. Radcliff, SFP-3, 
United States Navy, for dislocation allowance is payable in the cir- 
cumstances presented. The request has been assigned PDTATAC Con- 
trol No. 70-48. 

The enclosures include a copy of Standard Transfer Order issued 
by the Navy Recruiting Station, Philadelphia, Pennsylvania, on No- 
vember 10, 1969, which directed the member who had reenlisted there 
that day to report not later than 0800 December 11, 1969, to the Com- 
manding Officer, Naval Station, Philadelphia, for further assignment. 
Notation on the order shows that the member reported on December 10, 
1969, as directed. 

By orders dated January 13, 1970, the member was transferred to 
the U.S. Naval Hospital in the same city for temporary duty under 
treatment and on March 9, 1970, he was transferred to the U.S. Naval 
Hospital, San Diego, California, for further temporary duty under 
treatment. Memorandum endorsement dated April 9, 1970, certified 
the hospitalization would be for a prolonged period of time. 

You forwarded a claim by the member for dislocation allowance 
incident to the travel of his dependents on May 7 and 8, 1970, from 
Vancouver, Washington, to San Diego, California, where he was un- 
dergoing treatment, and a copy of a voucher showing payment has 
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been made for the dependents’ travel. You make reference to para- 
graph M9003-3b, Joint Travel Regulations, which authorizes pay- 
ment of a dislocation allowance, as for a permanent change of station, 
upon the relocation of the household of a member’s dependents inci- 
dent to his transfer to a hospital for prolonged treatment, and to 
paragraph M9004-1(1) of the regulations which precludes payment 
of such allowance in connection with permanent change-of-station 
travel from home or place from which ordered to active duty to first 
permanent duty station upon reenlistment. You express doubt 
whether on the basis of our decision dated March 14, 1969, 48 Comp. 
Gen. 603, the provisions of paragraph M9003-3b would be applicable 
in the submitted claim. You therefore request a decision as to the 
legality of payment of the member’s claim. Also, if it be determined 
that the claim is payable, you ask whether payment of another dis- 
location allowance would be authorized upon the member’s transfer 
from the hospital to a permanent duty station, if otherwise proper. 

By third endorsement dated September 3, 1970, the Chief of Naval 
Personnel reported that the member’s personnel records show he was 
discharged on board the U.S.S. Annapolis at Philadelphia, Penn- 
sylvania, on October 31, 1969, and that he reenlisted at the U.S. Navy 
Recruiting Office, Philadelphia, on November 10, 1969. It was further 
reported that the transfer to the U.S. Naval Hospital, San Diego, 
California, for prolonged treatment constituted the member’s first 
permanent assignment subsequent to his reenlistment. 

The Chief of Naval Personnel expressed the opinion that, on the 
basis of our ruling in 36 Comp. Gen. 71, the member is not entitled 
to a dislocation allowance for the movement of his dependents inci- 
dent to his assignment to the Navy Hospital in San Diego, California, 
since it was his first permanent assignment after his reenlistment. 
However, it is his view that under the principles stated in 48 Comp. 
Gen. 603, dated March 14, 1969, the member would be entitled to a dis- 
location allowance upon further transfer from the hospital at which 
he stayed for prolonged treatment to a permanent duty station. But 
since the applicable Navy Travel Instructions provide that a hospital 
may not be considered as the permanent duty station of a member 
undergoing prolonged treatment, the Chief of Naval Personnel ex- 
presses doubt as to whether a dislocation allowance may be paid upon 
the member’s next change of permanent station and he requests a 
determination in the matter. 

On the basis of our ruling in 48 Comp. Gen. 603, chapter 9 of the 


Joint Travel Regulations was amended effective January 1, 1970, by 
adding subparagraph b to paragraph M9003-3 to provide for the pay 
ment of a dislocation allowance “as for a permanent change of station” 
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to a member with dependents who relocates his household incident to 
his transfer from inside the United States to a hospital within the 
United States for observation and treatment, provided a statement of 
prolonged hospitalization has been issued by the commanding officer 
of the receiving hospital. However, paragraph M9004-1, item 1, of the 
regulations provides in pertinent part that a dislocation allowance will 
not be payable in connection with permanent change-of-station travel 
performed from home or from place from which ordered to active duty 
to first permanent duty station upon reenlistment. 

A member who severs all connection with his military service at his 
old station when discharged under orders that contemplate nothing 
more than that he be processed for discharge, and who thereupon re- 
enlists and proceeds under orders issued at point of reenlistment to a 
new station, would not be entitled to a dislocation allowance upon the 
relocation of his dependents incident to such orders. 36 Comp. Gen. 71; 
38 id. 405. 

Under other circumstances, the relocation of the member's house- 
hold incident to his transfer to the U.S. Naval Hospital, San Diego, 
California, for prolonged treatment would have entitled him to a dis- 
location allowance under the provisions of paragraph M9003-3b, Joint 
Travel Regulations. However, since the member was discharged from 
his last duty station with no further assignment contemplated, Phila- 
delphia, where he reenlisted 10 days later, must be considered as the 
place from which he was ordered to active duty within the meaning 
of paragraph M9004—1, item 1, of the regulations, and he is not en- 
titled to a dislocation allowance for the relocation of his household 
incident to his transfer to San Diego for prolonged hospitalization. 

While an assignment to a hospital solely for prolonged medical 
treatment is not a permanent duty assignment, under the provisions 
of paragraphs M9003-3b and M9004-1, item 1, of the regulation it is 
to be treated the same as a permanent duty assignment for dislocation 
allowance purposes. Accordingly, there is no authority for the payment 
of the member's claim, and the submitted voucher will be retained 
here. 

The question pertaining to the propriety of payment of a disloca- 
tion allowance upon the relocation of the member’s household incident 
to his transfer from the hospital to a permanent duty station is not 
properly for consideration by our Office at this time as it does not 
specifically pertain to the member's claim. However, in view of the in- 
terest expressed by the Chief of Naval Personnel in the matter, it may 
be stated that since under paragraph M7004-5, Joint Travel Regula- 
tions, «a member whose dependents had moved at Government expense 
as for a permanent change of station incident to his assignment to a 
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hospital for extended treatment would be entitled to the further trans- 
portation of his dependents upon his transfer from the hospital to a 
permanent duty station, we are of the opinion that, if otherwise eligi- 
ble, he would also be entitled to a dislocation allowance upon the relo- 
cation of his household incident to such transfer. Cf, 48 Comp. Gen, 603. 


[ B-151107 J 


Officers and Employees—Severance Pay—Reassignment Refused 


The refusal of a civilian employee to accept an order of reassignment to an- 
other geographical area, made for the best interests of the Government, con- 
stituting insubordination within the meaning of delinquency and misconduct as 
contemplated by section 550.705 of the Civil Service Regulations, the employee 
is not entitled to severance pay under 5 U.S.C. 5595, which is authorized for an 
employee separated “through no fault of his own” when he declines to accept 
an assignment to another commuting area in connection with a transfer of 
functions or a reduction in force and therefore loses his job because of techno- 
logical innovations and improved efficiency, or the closing or curtailment of 
Federal installations. 


Appointments—Applications for Employment—Conditional 


The indication in a Standard Form 57, Application for Federal Employment, 
that the applicant would not accept employment outside his State of residence 
does not make him as a Federal employee immune from reassignment, as the 
purpose of the Form 57 is to inform appointing officers and not to embody a 
contract of employment; and, therefore, the condition imposed in the employ- 
ment application does not entitle an employee who refuses to accept reassign- 
ment outside the initial State of employment in the interests of the Government 
to the severance pay authorized in 5 U.S.C. 5595 for employees involuntarily 
separated from the service through no fault of their own. 


Officers and Employees—Severance Pay—Separation Status 


The distinction between separations involving a transfer of function or reduc- 
tion-in-force situation and a declination of reassignment situation is that in the 
first situation the primary purpose of an employee's transfer is to meet a respon- 
sibility to the employee, whereas the second situation is an ordered reassignment 
of an employee for the good of the service—the first situation involves a declina- 
tion of an offer; the second, a refusal to follow an order. The fact that equal 
treatment for employment purposes is accorded to employees in both situations 
under the Displaced Employee Program provided by section 330.301 of the Civil 
Service Regulations does not negate the distinction to require equal treatment 
of employees in both situations for severance pay purposes. 


To Clyde E. Ahrnsbrak, United States Department of Commerce, 
January 7, 1971: 

This is in reference to your letter of October 16, 1970, and enclo- 
sures, requesting an advance decision whether Mr. Kaarlo J. Otava, a 
former employee of the Department of Commerce, is entitled to sev- 
erance pay under 5 U.S.C. 5595, and the regulations promulgated 
pursuant thereto as set forth in 5 CFR 550.701 through 550.708. 

The enclosures with your letter included a letter dated August 28, 
1970, to you from Mr. Francis X. Helgesen, Attorney at Law, sub- 
mitting a claim on behalf. of Mr. Otava, and a voucher for $5,264, 
which represents the amount which would be due Mr. Otava for 
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severence pay from September 20, 1970, to October 3, 1970, inclusive, 
if he is determined to be entitled to such pay. The total amount to 
which he would be entitled (up to the date of expiration of severance 
pay entitlement) is stated to be $13,761.70. 

The facts and circumstances relating to Mr. Otava’s employment 
and separation are summarized in your letter as follows: 


1. Mr. Otava has been employed by the Department of Commerce continuously 
since July 24, 1961, in the field service of the Economic Development Administra- 
tion (formerly, Area Redevelopment Administration) with headquarters at 
Mountain Iron, Minnesota, and Duluth, Minnesota. 

2. In connection with his original appointment, Mr. Otava executed SF-57, 
Application for Federal Employment, on June 9, 1961. Question 14, “Availability 
Information,” contained a question, “F. If you will accept appointment only in 
certain locations, list them :” In response to this question, Mr. Otava entered the 
following notation: “Anywhere in Minnesota.” 

3. In March 1970, the Economic Development Administration (a) initiated 
an extensive reorganization of its field service and (b) adopted a program the 
objectives of which were to improve the field service through rotational assign- 
ments and formal training. This program was announced in EDA Bulletin 
No. 15-70, a copy of which is enclosed. 

Insofar as is pertinent to this case, the reorganization involved a transfer of 
the EDA Area Office from Duluth, Minnesota, to Chicago. This transfer included 
all positions (approximately 50 positions) in the Area Office in Duluth, except 
the claimant's position of Economic Development Representative and two other 
positions, a Construction Manager position and a secretarial position. 

4. On March 20, 1970, Mr. Otava was notified that in Nne with the provisions 
of the program, the Deputy Assistant Secretary for Economic Development had 
decided that it would be in the best interests of the EDA to reassign him to 
Jackson, Mississippi, and he was instructed to report there May 11, 1970. 

5. On April 8, Mr. Otava accepted the reassignment, reserving his rights of 
appeal and of legal recourse. Subsequently, however, he notified the personnel 
officer that “after further consideration of said reassignment and because of my 
family’s unwillingness to move and because of the further complication of the 
problem caused by the death of my mother,” he would not be able to accept 
the reassignment. 

6. On May 18, 1970, a notice of proposed removal was issued to Mr. Otava for 
failure to accept reassignment in compliance with EDA Bulletin No. 15-70. 

7. Mr. Otava replied in writing to the notice of proposed removal, stating the 
following reasons for his failure to accept reassignment : 

“1. AGE: The undersigned is 60 years of age (born November 29, 1909) 
and that he will reach the age of retirement on November 29, 1971 when 
he reaches his 62nd birthday. 

“2. HARDSHIP: The undersigned owns his home in Mt. Iron, Minnesota ; 
that his wife resides therein with a dependent nephew (age 16) and for 
which he is the sole source of support; that said nephew is a junior in High 
School in Mt. Iron; that it is neither economically practical or feasible to 
remove the family from Mt. Iron; that the real estate market is such in 
Mt. Iron that the undersigned would suffer great economic loss if he is 
forced to sell his home. 


“3. Recent death of the undersigned’s mother on April 11, 1970 left him 
with an estate to settle. 


“4. Also, the undersigned will have twelve years of Government Service 
by July 24, 1971, and will then be able to continue his A.F.G.E. Hospital 
ization and Government Life Insurance at present group rates; but if sepa 


rated from the service at this time he will lose these rights. 

“5. The Agency's present authority expires as of July 1, 1970 and proposed 
legislation to extend the life of the Agency is for a one-year extension and 
he cannot economically or practically accept an assignment which will be 
for one year and then have the expense of moving back to Minnesota where 
he expects to retire. 
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“6. NO MOBILITY AGREEMENT: The undersigned did not sign a mobil- 
ity agreement in his Form 57 when he went to work for the Department 
of Commerce in 1961, nor was such mobility agreement requested. 

“7, SUCH ASSIGNMENT IS NOT FOR THE GOOD OF THE SERVICE: 
The undersigned has spent his entire adult life in the Northeast Minnesota 
area, and is well acquainted with the business community and local public 
officials, and is therefore able to carry on his duties as an Economic Develop- 
ment Representative much more effectively than he could in Jackson, 
Mississippi, an area about which he knows little.” 

8. After consideration of Mr. Otava’s reply, and consideration of the reasons 
on which EDA relied as a basis for the proposed separation, a notice of final 
decision to remove Mr. Otava was issued to him June 5, 1970, separating him 
effective June 26, 1970. 

9. Since June 26, the position from which Mr. Otava was separated has been 
vacant. The work has been conducted by employees working out of the Area 
Office in Chicago. It is expected, however, that in due course a suitable replace- 
ment will be located and assigned or appointed to the position. 


You raise the following questions for our consideration : 


(1) Is the claimant excluded by regulations prescribed by the President or 
such officer or agency as he may designate? 

(2) Is the claimant excluded by the conclusion that his removal was removal 
for cause on charges of misconduct, delinquency, or inefficiency within the 
meaning of the statute? 


The claimant’s separation was for the reason that he would not 
accept an assignment in another geographical area. This assignment 
does not appear to have been made in connection with a transfer of 
function or a reduction-in-force situation so as to qualify for severance 
pay under section 550.705 of the Civil Service Regulations which pro- 


vides: 

§ 550.705 Failure to accept assignment. When an employee is separated be- 
cause he declines to accept assignment to another commuting area and the pro- 
posed assignment is the result of, or in connection with, a transfer of function 
or a reduction in force situation, the separation is an involuntary separation 
not by removal for cause on charges of misconduct, delinquency, or inefficiency 
for purposes of entitlement to severance pay. 

The above-quoted regulation sets forth the situations under which 
severance pay may be allowed to employees who would otherwise be 
excluded from such entitlement by reason of failure to accept assign- 
ment to another commuting area. In this regard, an agency has author- 
ity to promote, demote, or reassign an employee. 5 CFR 335.102; 
Madison v. United States, 174 Ct. Cl. 985 (1966), cert. denied, 386 U.S. 
1037 (1967). The failure of an employee to comply with an order, 
made in the best interests of the Government, in this case the reassign- 
ment of Mr. Otava to Jackson, Mississippi, amounts to insubordina- 
tion, a cause to justify discharge of an employee. Schmidt v. United 
States, 153 Ct. Cl. 407 (1961). See also Studemeyer v. Macy, 321 F. 2d 
386 (1963) ; Hrenreich v. United States, 164 Ct. Cl. 214 (1964) ; May v. 
United States, 230 F. Supp. 659 (1963) ; and Federal Personnel Man- 
ual, chapter 751, subchapter 2. Therefore, our view is that Mr. Otava’s 
removal was for cause under the general heading of “misconduct, 
delinquency, or inefficiency.” See 45 Comp. Gen. 811 (1966). 
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Section 5595 of Title 5, United States Code, provides, in this respect, 
as follows: 
(b) Under regulations prescribed by the President or such officer or agency 


as he may designate, an employee who— 


(1) has been employed currently for a continuous period of at least 12 
months; and 


(2) is involuntarily separated from the service, not by removal for cause 
on charges of misconduct, delinquency, or inefficiency ; is entitled to be paid 
severance pay in regular pay periods by the agency from which separated. 

By reason of the foregoing both questions submitted by you require 
an affirmative answer which negates any allowance of severance pay in 
the instant case. 

The following is a discussion of the points raised in Mr. Helgesen’s 
letter and in your letter. Mr. Helgesen quotes the following paragraph 
from Economic Development Administration Bulletin 15-70: 

Since rotational assignments are expected to be in the best interests of the 
Economic Development Administration, the success of Representatives will, in 
large measure, be dependent upon their willingness to accept these assignments. 


In this respect, all new Representatives will be required to sign a mobility 
agreement as a condition of employment. 


In regard thereto, he contends that since Mr. Otava at the time of 
his appointment was asked and declined to sign a,mobility agreement 
and advised the Department that he would not accept employment 
away from the State of Minnesota, willingness to accept employment 
outside the State was not initially and never has been a condition of 
his employment. Mr. Helgesen further contends that under these cir- 
cumstances it is contrary to law and in violation of the “severance 
pay” provisions to equate a refusal to accept reassignment with mis- 
conduct, delinquency, or inefficiency. 

As hereinabove indicated, Mr. Otava executed Standard Form 57, 
Application for Federal Employment, on June 9, 1961, and stated 
thereon that he would accept employment “Anywhere in Minnesota.” 
However, it has been stated by the Court of Claims that it is well 
known that Form 57 is to inform appointing officers, not to embody a 
contract of employment, and does not make an employee legally im- 
mune from reassignment. See Burton v. United States, 186 Ct. Cl. 172 
(1968). Accordingly, and since refusal to accept an order of reassign- 
ment constitutes insubordination, and as such is within the general 
heading of delinquency and misconduct, we cannot agree with Mr. 
Helgesen’s contentions. 

In your letter, you refer to the legislative history of the basic act, 
the Federal Employees Salary Act of 1965, Public Law 89-301, ap- 
proved October 29, 1965, 79 Stat. 1118, 5 U.S.C. 5595, which contained 
the severance pay provisions and, as you point out, it is clear that the 
program was designed to benefit the employee who is involuntarily 
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separated from Federal service through no fault of his own. In this 
connection, you say : 

The language “through no fault of his own” is not further specifically amplified 
in the debates, but light is shed on the meaning of the phrase by the remarks of 
several Members of the Congress. While it appears that involuntary separations 
due to, or in connection with, the closing or curtailment of Federal installations 
were uppermost in their minds, it appears that involuntary separations because 
of dislocations resulting from technical innovations and improved governmental 
efficiency were also of concern. 

The references in the legislative history, as quoted by you from the 
Congressional Record, September 30, 1965, p. 25673, and Congres- 
sional Record, October 22, 1965, p. 28154, indicate that the employees 
to be benefited are those who have “lost their jobs” because of techno- 
logical innovations and improved efficiency. In the instant case, Mr. 
Otava lost his job because of his refusal to accept a reassignment. In 
such circumstances, it would be inappropriate to say that it was 
through no fault of his own. 

In reference to the discussion in your letter concerning the alleged 
anomalous and inequitable distinction between separations involving a 
transfer of function or reduction-in-force situation and a declination 
of reassignment situation, the distinction as pointed out in our decision 
47 Comp. Gen. 56 is that in the first situation the primary purpose of 
an employee’s transfer would be to meet a responsibility to the em- 
ployee rather than the agency concerned, whereas the second situation 
is an ordered reassignment of an employee for the good of the service. 
In the first instance there is involved a declination of an offer—in the 
second a refusal to follow an order. 

Concerning your reference to equal treatment of the above two 
situations under the Displaced Employee Program, as provided by 
section 330.301 of the Civil Service Regulations, as being virtually a 
negation of the significance of the distinction insofar as severance 
pay is concerned, it suffices to say that the decision of the Civil Service 
Commission to include such former employees within the priority 
benefits of the Displaced Employees Program for reemployment pur- 
poses does not require that the employees be equally treated for sever- 
ance pay purposes. 

The voucher, forwarded with your submission, is returned herewith 
and may not be certified for payment. Mr. Helgesen’s letter to you, 
with enclosures, is also returned herewith. 


[ B-170962 J 


Compensation—Double—Exemptions—Dual Compensation Act— 
Disability “As a Direct Result of Armed Conflict,” Etc. 


The conclusion that the exemption provision in the Dual Compensation Act (5 
U.S.C. 5532(c)) to the requirement that the retired pay of a Regular officer 
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must be reduced when employed as a civilian by the Federal Government (5 
U.S.C. 5532(b)) applies only if the retirement was the direct result of armed 
conflict or was caused by an instrumentality of war in wartime is justified on 
the basis of the legislative history of the provision and its longstanding ad- 
ministrative interpretation; and, therefore, Mross vy. United States, 186 Ct. Cl. 
165, holding that a disability—a perforated eardrum—that was war-incurred 
but was not disabling and did not constitute a significant factor in the officer's 
retirement met the requirements of the exception to the dual compensation restric- 
tion will not be followed as the case is based on the particular facts involved. 


To the Secretary of the Army, January 11, 1971: 

Further reference is made to letter of October 2, 1970, from the As- 
sistant Secretary of the Army (Manpower and Reserve Affairs) re- 
questing a decision on several questions concerning the application of 
certain provisions of the Dual Compensation Act, 5 U.S.C. 5532(c), 
in the case of officers of a Regular component of a uniformed service 
who retire for disability under the circumstances stated. 

Section 201(a) of the Dual Compensation Act, Public Law 88-448, 
approved August 19, 1964, codified in 5 U.S.C. 5532(b), provides that 
a retired officer of a Regular component of a uniformed service, who 
holds a civilian position under the United States, is entitled to receive 
the full pay of that position, but that during the period for which he 
receives such pay, his military retired pay is required to be reduced 
under the formula there prescribed. 

Section 201(b) of the same act, 5 U.S.C. 5532(c), provides, in 


pertinent part, that such reduction in retired pay does not apply to a 
retired officer of a Regular component of a uniformed service— 


(1) whose retirement was based on disability 
(A) resulting from injury or disease received in line of duty as a direct 
result of armed conflict ; or 
(B) caused by an instrumentality of war and incurred in line of duty 
during a period of war * * *. 

Section 202 of the Dual Compensation Act, now 5 U.S.C. 3501, in- 
cludes among preference eligible employees a retired member of the 
uniformed service retired for disability for the reasons stated above; 
and section 203 of that act, now 5 U.S.C. 6303, allows credit to such 
a member for active military service for the purpose of annual leave as 
a civilian employee. 

The Assistant Secretary states that paragraph 4-32, Army Regula- 
tion 635-40, implements 5 U.S.C. 5532, and that that paragraph pro- 
vides for a determination that a disability resulted from armed con- 
flict or instrumentality of war “only when it is also determined that the 
disability so incurred in itself renders the member physically unfit.” He 
says that where a member is retired because of physical disability 
and a contributory disability resulting from armed conflict or instru- 
mentality of war is present, but not, per se, unfitting, he is denied the 
special advantages of 5 U.S.C. 5532 and other sections. 
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The Assistant Secretary further states that the cited Army regula- 
tion is based on the consistent position of the Army Judge Advocate 
General that, for a member to be considered as having been retired 
for disability incurred in combat, there must be a direct causal con- 
nection between the disability for which retired and combat. In this 
connection, it is stated that the regulation is in accord with our deci- 
sions of October 13, 1964, B—155090, and November 19, 1968, B—165515. 

The Assistant Secretary refers to the decision of the Court of Claims 
in the case of Mross v. United States, 186 Ct. Cl. 165 (1968), involving 
the dual compensation provisions of section 212 of the Economy Act 
of 1932, as amended, 5 U.S.C. 59a (1958 ed.)—this section has been 
repealed by section 402(a) (20) of the above-mentioned act of Au- 
gust 19, 1964, Public Law 88-448. Since the holding in the A/ross 
case is contrary to our decision of October 13, 1964, B-155090, involv- 
ing the same case, the following questions are asked : 

a. Does the Court of Claims’ decision in Joseph W. Mross vs. The United States 
alter the decisions of the Comptroller General that only the disability for which 
a member is actually retired may be considered as entitling him to the benefits 
of Section 5532(c), Title 5, United States Code, and related sections? 

b. If the reply to a is affirmative, may a member who is retired because of a 
disability not the direct result of armed conflict or instrumentality of war be en- 
titled to the benefits of Section 5532(c), Title 5, United States Code, and related 
sections if he also has a disability directly the result of armed conflict or in- 
strumentality of war but which alone would not cause his retirement because of 
physical disability ? 

ec. If the reply to a-is affirmative, may a member who is retired because of the 
combined effects of more than one disability, no one of which, per se, would 
cause his retirement, be considered to be entitled to the benefits of Section 
5532(c), Title 5, United States Code, and related sections if one or more of the dis- 
abilities which combine to cause his retirement was directly the result of armed 
conflict or instrumentality of war? 

The AMvross case was the subject of our decision of October 13, 1964, 
B-155090. Briefly, the facts as there related show that Commander 
Mross, U.S. Navy, was placed on the Temporary Disability Retired 
List under the provisions of 10 U.S.C. 1202 on August 1, 1959, solely 
by reason of arteriosclerotic heart disease, which was rated at zero- 
percent disabling. Pursuant to 10 U.S.C. 1210, the Secretary of the 
Navy determined that the disability for which he was placed on the 
Temporary Disability Retired List had changed, that this disability 
had become permanent, and that such permanent disability was 40- 
percent disabling. He was transferred to the Permanent Disability 
Retired List effective July 1, 1964. 

The disabilities for which he was transferred to the permanent list, 
in addition to his heart disease, for which he was temporarily retired, 
included arthritis of the cervical, dorsal, and lumbar spine, and per- 
foration of the left ear drum. Only the latter condition had been ad- 
ministratively determined to have been incurred in combat with an 
enemy of the United States or caused by an instrumentality of war 
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during a period of war. Commander Mross’ medical service record 
showed that his left ear drum was ruptured on December 7, 1941, 
during the Japanese attack on Pearl Harbor while serving No. 7 gun 
on the U.S.S. Raleigh. 

On October 14, 1961, Commander Mross became a civilian employee 
of the Government, and his retired pay had been reduced because of the 
limitation on dual compensation in the 1932 act. 

In our decision of October 13, 1964, we said that “It is only the 
disability for which a member is actually retired that may be con- 
sidered in determining whether he retired because of disability in- 
curred in combat with an enemy of the United States or caused by an 
instrumentality of war within the meaning of the 1932 act.” We pointed 
out that the officer continued on active duty and performed satisfactory 
service for almost 18 years after suffering damage to his left ear 
drum. The Navy did not regard that injury, standing alone, as en- 
titling him to disability retirement, and it was not considered when 
he was temporarily retired. We concluded that we did not regard the 
listing of that injury as one of the conditions for which he was per- 
manently retired as furnishing sufficient basis for a conclusion that 
he was retired for disability under circumstances contemplated by 
section 212(b) of the Economy Act. 

In the light of a correction of Commander Mross’ records in Janu- 
ary 1965 by the Board for the Correction of Naval Records, the matter 
was further considered by us in decision of February 10, 1965, 
B-155090. For the reasons there stated, we found no basis for a con- 
clusion that the correction of his record brought him within the exemp- 
tion from the limitations of section 212 of the Economy Act or the 
1964 Dual Compensation Act. 

In holding that the officer met the requirements of the exception 
to the dual compensation restriction, the Court of Claims in the 
Mross case (186 Ct. Cl. 165), after referring to the temporary and 
permanent disability retirement provisions of 10 U.S.C. 1201 and 
1202, including the correction action, stated on pages 171 and 172 
that : 

* * * Since plaintiff had 20 years of active military service at the time of 
his temporary retirement and was suffering from three disabilities which were 
considered in the determination that he was unfit for duty, his name was 
placed on the Temporary Disability Retired List. We therefore conclude that 
plaintiff’s ear injury was a basis for his temporary retirement, just as it was 
for his permanent retirement. 

For the reasons stated we find that plaintiff's ear injury was a disability for 
which he was placed on the Temporary Disability Retired List and later per- 
manently retired; that his disability meets the requirements of the exception 


to the Dual Compensation Act, and that he is entitled to recover the retire- 
ment pay withheld by defendant since October 1961, * * * 
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For the reasons stated below, we do not view the court’s decision 
in the J/ross case, which was based on the particular facts in that case, 
as constituting a precedent to be followed in similar type cases. 

Section 212(b) of the Economy Act of 1932, Ch. 314, 47 Stat. 406, 
as amended, 5 U.S.C. 59a(b) (1958 ed.), provided that the dual com- 
pensation provisions of section 212(a) of that act did not apply 
to any “regular or emergency commissioned officer retired for dis- 
ability (1) incurred in combat with an enemy of the United States, 
or (2) caused by an instrumentality of war and incurred in line of 
duty during a period of war.” 

The so-called Economy Act of 1932 was a part of the act. making 
appropriations for the Legislative Branch of the Government for the 
fiscal year ending June 30, 1933; and the legislative history of part II, 
title II, of that act shows that its primary purpose was “To Effect 
Economies in the National Government.” See House Report No, 1126 
(on H.R. 11597) dated April 25, 1932, and Senate Report No. 756 
(on H.R. 11267) dated May 9, 1932. It would seem from the legisla- 
tive history that the mood of the Congress at that time was to limit 
certain exemptions such as that contained in section 212(b)- rather 
than to broaden its scope. 

The legislative history of the exemption to the dual compensation 
restriction of the 1932 act shows, in our opinion, that Congress intended 
to exempt from the restriction only those “regular or emergency 
commissioned officers retired for disability incurred in combat with an 
enemy of the United States,’ where disability directly resulted in 
rendering the member physically unfit for duty and for which he was 
actually retired. In support of this view, the following excerpts are 
taken from the debate on the exemption provision on the Senate floor 
which appears in 75 Cong. Rec. at pages 12146 and 12178: 

Mr. FLeroner. * * * I think this ought not to apply to a retired officer who 
is retired for injury received in battle. I offer the amendment because I think 
that an officer who has been actually wounded in battle ought not to be deprived 
of his retired pay. 

Mr. Georce. * * * I concede that in some instances there might be an officer 
of minor rank who was wounded and retired on account of disability actually 
incurred in battle who should have an opportunity to come into the employment 
of the Government * * *. 

Mr. Reep. * * * we ought not to make it impossible for them to get the pay 


for the work they do if they are retired for wounds received in action or dis 
ability incurred in line of duty. 


We find nothing in the amendments to the 1932 act nor its legislative 
history to support the view that Congress intended to enlarge the 
scope of the exemption provision. For a further discussion of the 
legislative history of section 212(b) of the 1932 act concerning a 
related matter, see 48 Comp. Gen. 219 (1968). 

Moreover, we find nothing in the Dual Compensation Act of 1964 
nor in its legislative history which would indicate that Congress 
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intended to broaden the scope of the exemption restriction in 5 U.S.C. 
5532(c) so as to make it apply to those officers where there is no direct 
causal relationship between the disability incurred because of either 
armed conflict or instrumentality of war and the disability which 
renders him physically unfit for duty and for which he is actually 
retired. Cf. B-165515, November 18, 1968. In this connection, it is 
stated on page 16 of Senate Report No. 935 dated March 4, 1964, to 
accompany H.R.. 7381, which became the Dual Compensation Act, 
that: 

The proposed law would continue the principle of treating separately those 
retired military personnel whose retirement was based on disability resulting 
from an injury or disease received in line of duty as a direct result of armed 
conflict, or caused by an instrumentality of war and incurred in line of duty 
during a period of war. 

Regulations implementing the provisions of the Dual Compensation 
Act are contained in paragraph 4-33, Army Regulation 635-40 and 
provide in pertinent part as follows: 

* ** A determination that a disability resulted from injury or disease received 
in line of duty as a direct result of armed conflict will be appropriate only 
when it is also determined that the disability so incurred in itself renders the 
member physically unfit. 

b. Instrumentality of war. A determination that a disability was caused by 
an instrumentality of war and incurred in line of duty will be appropriate 
only when it is also determined that the disability so incurred in itself renders 
the member physically unfit and was incurred during one of the periods of war 
as defined by law. 

We believe the above regulations correctly interpret the law. 

It has been the uniform interpretation of the statute by the Judge 
Advocate General of the Army and by this Office that the exemption 
provision in the dual compensation acts applies only where the dis- 
ability for which a Regular officer is retired was the direct result of 
armed conflict or was caused by an instrumentality of war in time 
of war. 

The record in the Afross case clearly establishes that his war- 
incurred (perforated ear drum) was not disabling and that he sub- 
sequently served on active duty for 18 years satisfactorily with such 
condition and was actually appointed a commissioned officer and pro- 
moted several times after such injury was incurred. That record also 
clearly establishes that the disability for which he was_actually 
retired was a heart condition and that his war-incurred injury did 
not constitute a significant factor in his disability retirement. 

The Court of Claims seems to have taken the position that any war- 
incurred injury—no matter how minor or insignificant the disability 
resulting therefrom may be at the time of retirement—entitles a 
Regular officer to the benefits that flow from the provisions of 5 U.S.C. 
5532(c). In that view of the law, a Regular officer retired because of 
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some peacetime disability wholly unrelated to wartime service is 
exempt from the dual compensation act restrictions and entitled to 
the other benefits that flow from 5 U.S.C. 5532(c) simply because 
he has a minor additional disability resulting from armed conflict 
which would not in itself entitle him to disability retirement. 

That application of the law represents a broad departure from the 
longstanding administrative interpretation of section 212(b) of the 
Economy Act of 1932, which is supported by its legislative history 
and the stated intent to continue the principle of that section in the 
Dual Compensation Act of 1964. It is our view, therefore, that until 
the courts have had an opportunity to reconsider this matter in other 
cases, with specific reference to the above-mentioned legislative his- 
tory of the exemption provision and its longstanding administrative 
interpretation, any change in the conclusions reached in our prior 
decision in the Afross case would not be justified. 

Accordingly, question “a” is answered in the negative. Since ques- 
tion “a” is answered in the negative, no answer is required for ques- 
tions “b” and “ec.” 


[ B-159429 J 


Military Personnel—Reserve Officers’ Training Corps—Prior Mili- 
tary Training—Excused Service 


Students enrolled in the Reserve Officers’ Training Corps (ROTC) under 10 
U.S.C. 2107, which authorizes scholarship benefits, may on the basis of the con- 
clusion in 46 Comp. Gen. 15 be considered to be within the purview of 10 U.S.C. 
2108(c), and the Secretary concerned may excuse them from all or part of the 
General Military Course (GMC) requirements, and the students are eligible to 


receive the financial benefits of a scholarship award, Therefore, a scholarship may 


be offered and all or part of the GMC waived for an incoming college freshman 


designated to receive a 4-year ROT college scholarship; a college student en- 
rolled as a transfer from another institution during his freshman or sophomore 
year ; and a student currently enrolled at the institution but in an ROTC program 
during his freshman or sophomore year. ; 


Military Personnel—Reserve Officers’ Training Corps—Scholar- 
ship Benefits—Military Training 


If a student successfully completes the first 2 years of a 4-year Senior Reserve 
Officers’ Training Corps course for admission to the advanced training prescribed 
in 10 U.S.C. 2104(b) (6) by reason of prior military education and training, the 
6 weeks’ field training or practice cruise provision of the section is not a pre- 


liminary requirement for admission to the “advanced course”—the last 2 years 
of college—where the student qualifies for excusal of the General Military Course 
under 10 U.S.C. 2108(c). 

Military Personnel—Reserve Officers’ Training Corps—Scholar- 


ship Benefits—Military Training 
The application of 10 U.S.C. 2108(e), providing for the Secretary concerned to 


excuse all or part of the General Military Course requirements for students en- 
rolled in the Reserve Officers’ Training Corps, is not limited to the scholarship 
program provided in 10 U.S.C. 2107, but the excusal authority extends as well to 
the advanced training program prescribed in 10 U.S.C. 2104. A student who is 
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eligible for excusal on the basis of his previous education, military experience, 
or both, insofar as the Reserve Officers’ Training Corps Vitalization Act of 1964 
(10 U.S.C. 2101-2111) is concerned, is eligible for the financial benefits provided 
in either 10 U.S.C. 2104 or 10 U.S.C. 2107, if he otherwise qualifies. 


To the Secretary of Defense, January 13, 1971: 


By letter of December 2, 1970, the Assistant Secretary of Defense 
(Comptroller) has requested a decision on certain questions concern- 
ing the right of students enrolled in the Reserve Officers’ Training 
Corps under 10 U.S.C. 2107 (which authorizes scholarship benefits) 
to be excused from all or part of the General Military Course under 
10 U.S.C. 2108(c) and receive the financial benefits of the scholarship. 
The questions, together with a discussion pertaining thereto, are con- 
tained in Department of Defense Military Pay and Allowance Com- ° 
mittee Action No, 447. 


The questions are as follows: 


1. Do the provisions of 10 U.S.C. 2108(c) apply to ROTC appointments under 
10 U.S.C. 2107? 


2. If the answer to question 1 is affirmative : 

a. May an incoming college freshman, designated to receive a 4-year ROTC 
college scholarship under 10 U.S.C. 2107 be excused from the entire General 
Military Course (GMC) under the provisions of 10 U.S.C. 2108(¢c) and receive 
the benefits of the scholarship? 


b. May an incoming college student be selected for a scholarship under 


10 U.S.C. 2107 if he possesses the same prerequisites for excused GMC, but 
is enrolled as a transfer from another institution during his freshman or 
sophomore year? 

ec. May a student currently enrolled at the institution but in an ROTC 
program during his freshman or sophomore year be selected for a scholar- 


ship under 10 U.S.C, 2107 if he possesses the same prerequisites for excused 
GMC under 10 U.S.C. 2108(c) and receive the benefits of the scholarship? 

The Reserve Officers’ Training Corps Vitalization Act of 1964, 

Public Law 88-647, 78 Stat. 1063, 10 U.S.C. 2101-2111, provides for 


two types of programs for the Senior ROTC training in civilian col- 


leges and other educational institutions of higher learning: (1) a 
4-year Senior ROTC program divided into the basic course for the first 
2 years of college and the “advanced training” course (10 U.S.C. 


2101(8), 2104) for the third and fourth years of college, with a sub- 


sistence allowance of $40 to $50 a month during the “advanced train- 
ing” course and (2) a 4-year program under 10 U.S.C. 2107 where 
students are appointed cadets or midshipmen, as appropriate, and re- 
ceive scholarship assistance for tuition, fees, books, and laboratory ex- 


penses then estimated to be about $800 to $850 a year and a subsistence 


allowance of $50 a month. 
Under both programs the students must become members of the 
armed services with an obligation to accept appointments as commis- 


sioned officers (usually upon graduation) and to serve on active duty 
in such capacity for a period prescribed by law. The purpose of the Re- 


serve Officers’ Training Corps programs is to provide a source and 
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steady flow of selected, high quality junior officers to the armed 
services. 

The 1964 law prescribes certain conditions to appointment as a cadet 
or midshipman and in 10 U.S.C. 2107(a) provides that— 


* * * 9 member whose enrollment in the Senior Reserve Officers’ Training Corps 

program contemplates less than four years of participation in the program may 
not be appointed a cadet or midshipman under this section, or receive any finan- 
cial assistance authorized by this section. 
However, subsection (a) of 10 U.S.C. 2108 authorizes the Secretary 
of a military department to give any person who has served on active 
duty in any armed service such advanced standing in the program as 
may be justified by his education and training, and subsection (b) 
thereof provides that, in determining a member’s eligibility for ad- 
vanced training, credit may be given for any military training that is 
substantially equivalent in kind to that prescribed for admission to ad- 
vanced training. Subsection (c) of 10 U.S.C. 2108 provides: 


The Secretary of the military department concerned may excuse from a portion 
of the prescribed course of military instruction, including field training and prac- 
tice cruises, any person found qualified on the basis of his previous education, 
military experience, or both. ] 

Subsection (b)(6) of 10 U.S.C. 2104 provides that to be eligible 
for continuation or initial enrollment in the program for advanced 


training a person must, among other things, complete successfully— 


(A) the first two years of a four-year Senior Reserve Officers’ Training course ; 
or 


(B) field training or a practice cruise of not less than six weeks’ duration 
which is prescribed by the Secretary concerned as a preliminary requirement for 
admission to the advanced course. 

Department of Defense Military Pay and Allowance Committee 
Action No. 378 stated that the above-quoted provision of 10 U.S.C. 
2107(a) might possibly be viewed as precluding appointment of a 
student to the scholarship program provided in 10 U.S.C. 2107 if he 
contemplates less than 4 years of participation in the (military train- 
ing) program and regulations were promulgated that would permit 
excusing or waiving any of the military training portion of the (4- 
year) program because he had already had such training or experience. 
As a result, it was stated that one military department did not excuse 
any ROTC military training by scholarship students, regardless of 
prior training or experience, even though nonscholarship students 
may not be required to take military training which the Department 
had concluded would only be repetitive and not contributory to the 
best interests of the student or the military service. 

In decision of July 7, 1966, 46 Comp. Gen. 15, in response to the 
question presented in Committee Action No. 378, this Office held that 
a person who is awarded an ROTC scholarship under 10 U.S.C. 2107 
would not lose his right to continue to receive the financial assistance 
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authorized under that program merely because he was excused by 
the appropriate Secretary from a portion of the prescribed program of 
military instruction under authority contained in 10 U.S.C. 2108(c). 

Committee Action No. 447 states that AFROTC has opportunities 
to select outstanding students who possess acceptable prerequisite 
education and experience for excused GMC (General Military Course) 
under 10 U.S.C. 2108(c). Apparently the term “GMC” relates to the 
“basic course” of military instruction prescribed for the first 2 years 
of college, as distinguished from the “advanced training” defined 
in 10 U.S.C. 2101 as the military training offered to students in the 
third and fourth year of a 4-year Senior ROTC course, or the equiv- 
alent period of training in an approved 2-year Senior ROTC course. 
See paragraphs 2 and 7 of AFR 45-48, April 30, 1970, and 32 CFR 
870.2(r), 870.7, 870.8, and 870.20. 

Committee Action No. 447 suggests that the specific difference be- 
tween the students here involved and those whose rights were consid- 
ered in our decision of July 7, 1966, 46 Comp. Gen. 15, appears to be in 
the designations of the type of enrollment, the 2-year program or 4- 
year program. Two possible points of view are stated as follows: 

a. Those students obtaining an excused GMC, (accreditation), do not meet or 
have to comply with the requirements for entry into the 2-year program; they 
should be considered as in the 4-year program and thus eligible for scholarship. 
To be in the 2-year program, they would be required to attend the six weeks’ 
summer training (field training). A waiver thus would be superfluous. On the 
other hand, a person seeking an excused GMC must be considered in the 4-year 
program. Otherwise, there would be no necessity for the excusal. A person receiv- 
ing an excusal on account of prior military service or education should be con- 
sidered to have participated for four years in Senior ROTC. 

b. Or, any ROTC cadet who has had the full GMC participation excused should 
be considered a member of the 2-year program. As a member of the 2-year pro- 
gram, the cadet would not be entitled to compete for an AFROTC scholarship. To 
waive the entire GMC program would be in effect instituting a 2-year scholar- 
ship program. Congress did not establish the program for cadets who are in- 
volved only in the 2-year program. 

In agreement with the conclusion reached in our decision of July 7, 
1966, 46 Comp. Gen. 15, the first question is answered in the affirmative. 

During consideration of the bill which became the 1964 law, the 
House Committee on Armed Services said (with respect to financial 
assistance to students under the 4-year Senior ROTC program) that 
“This scholarship program could consist of a maximum of 4 years or 
a minimum of 1-year scholarship assistance, or any figure in between.” 
See H. Rept. No. 925, 88th Cong., Ist sess. 22. The Senate Committee 
on Armed Services said : 

* * * This scholarship assistance could be provided for a minimum of 1 year or 


a maximum of 4 years, and would be virtually the same as that now provided by 
the Navy in the so-called Holloway program. 


See S. Rept. No. 1514, 88th Cong., 2d sess. 2. 
In view of such comments, it seems clear that the minimum “four 
years of participation” in the program mentioned in 10 U.S.C. 2107 (a) 
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refers to participation in the 4-year military service and training pro- 
gram and equivalent portions thereof previously received, the equiva- 
lency of which is to be determined by the Secretary of the military de- 
partment concerned. Consequently, a student who does not in fact 
participate in the educational institution’s Senior ROTC training pro- 
gram for 4 years may receive the financial assistance there authorized if 
the student is excused by the Secretary concerned from portions of the 
4-year program on the basis of his having performed equivalent mili- 
tary training. 

Where the entire General Military Course (GMC) or a portion 
thereof is waived by the Secretary of the Air Force in accordance with 
authority vested in him by 10 U.S.C. 2108(c), it is our view that each 
student in the classes mentioned in questions “2a,” “b,” and “ce” may re- 
ceive the benefits of the scholarship under 10 U.S.C, 2107 in the cireum- 
stances mentioned in the questions. 

There is not apparent to us the basis of the observations in Commit- 
tee Action No. 447 quoted above. The provisions of 10 U.S.C. 2104(b) 
(6) require as a prerequisite for “advanced training” under that sec- 
tion that the student “complete successfully” either “the first two years 
of a four-year Senior Reserve Officers’ Training Corps course” or “field 
training or a practice cruise of not less than six weeks’ duration” pre- 
scribed by the Secretary concerned as a preliminary requirement for 
admission to the advanced course. 

It seems to us that if a student meets the statutory requirements for 
admission to the “advanced training” course by reason of prior military 
education and training, the 6 weeks’ field training or practice cruise is 
not required by the statute as a preliminary requirement for admission 
to the “advanced course” (the last 2 years of college). To suggest other- 
wise indicates that the student is not qualified for an excusal of the 
General Military Course under 10 U.S.C. 2108(c). 

There is nothing in the language of subsection 2108(c) or in its 
legislative history to suggest that its application is limited to the 
scholarship program provided in 10 U.S.C. 2107. Consequently, we 
must view the provisions of subsection 2108(c) as reaching the ad- 
vanced training program provided in 10 U.S.C. 2104 as well as the 
scholarship program authorized in 10 U.S.C. 2107. Therefore, we are 
not aware of any statutory basis for denying a student—who is eligible 
for excusal under 10 U.S.C. 2108(c) from the General Military Course 
(GMC)—admission to the advanced course provided in 10 U.S.C. 2104 
simply because of such excusal. In our opinion, a student who is eligible 
for such excusal “on the basis of his previous education, military ex- 
perience, or both,” insofar as the Reserve Officers’ Training Corps 
Vitalization Act of 1964 is concerned, is eligible for the financial bene- 
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fits provided either in 10 U.S.C. 2104 or in 10 U.S.C. 2107, if he 
otherwise is qualified therefor. 


[ B-171488 } 


Military Personnel—Retired—Civilian Service—Civilian Disability 
Compensation and Military Retired Pay 

A Regular Air Force sergeant retired pursuant to 10 U.S.C. 8914, who while em- 
ployed as a civilian in the Federal Government loses the use of a finger, is not 
entitled to the concurrent payment of civilian disability compensation and mili- 
tary retired pay on the basis the compensation would be paid for a permanent 
partial disability and not a temporary total disability thus bringing the payment 
within the exception to the dual payment prohibition contained in 5 U.S.C. 8116 
(a). In the application of the limitation in section 8116(a), there has been no 
recognition of a distinction between temporary and permanent disability, as the 
statute makes no such distinction insofar as the concurrent receipt of military or 
naval retired pay is concerned and legislation would have to be enacted to per- 
mit the concurrent payment of retired pay and disability compensation. 

To Lieutenant Colonel N. C. Alcock, Department of the Air Force, 
January 14, 1971: 

Reference is made to your letter dated November 9, 1970, which was 
forwarded here by letter dated December 7, 1970, from Headquarters 
United States Air Force, requesting an advance decision on the pro- 
priety of payment of a voucher in the amount of $372.60 in favor of 
Master Sergeant Lewis E. Chinn, USAF, retired, representing retired 
pay withheld for the period from March 4, 1969, through April 25, 
1969, due to payment to him of compensation under the Federal Em- 
ployees’ Compensation Act. Your submission has been assigned Air 
Force Request No. DO-AF-1106 by the Department of Defense Mili- 
tary Pay and Allowance Committee. 

You say that Sergeant Chinn retired effective August 31, 1961, 
pursuant to 10 U.S.C. 8914 after 20 years 3 months 17 days of active 
service. Upon having been advised by the Bureau of Employees’ Com- 
pensation that he was entitled to compensation for the period March 
4 to April 25, 1969, for the loss of use of the second middle finger, right 
hand, you notified Sergeant Chinn and the Bureau that retired pay was 
considered not payable for that period in view of the provisions of 5 
U.S.C. 8116(a). The Bureau advised that he elected not to authorize 
offset of the indebtedness from the employees’ compensation payment, 
and the debt was withheld from his retired pay pursuant to 5 U.S.C. 
5514. 

In letters dated March 19, 1970, and June 29, 1970, the Bureau of Em- 
ployees’ Compensation took the position that Sergeant Chinn is not 
precluded from receiving concurrent payments of civilian disability 
compensation and military retired pay for the reason that he was paid 
compensation for a permanent partial disability, not temporary total 
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disability, and that under the “exception” contained in 5 U.S.C. 
8116(a) “There is NO bar to receiving the concurrent benefits when the 
Bureau is paying a scheduled award, such as in Mr. Chinn’s case.” 

In view of the holding in 47 Comp. Gen. 9 (1967) that the provision 
to the effect that receipt of retirement benefits will not impair an 
employee’s right to disability compensation for scheduled disabilities 
relates only to Federal civilian retirement programs, you requested 
a ruling as to whether the compensation payments made to Sergeant 
Chinn are excepted from the dual payment prohibition in 5 U.S.C. 
8116. 

A civilian employee’s right to receive disability compensation on 
account of injuries suffered in line of duty and at the same time receive 
other payments from the United States is limited by the prohibition 
contained in section 7(a) of the Federal Employees’ Compensation Act 
of September 7, 1916, as amended, currently codified in 5 U.S.C. 8116 
(a), which provides as follows: 

(a) While an employee is receiving compensation under this subchapter, or 
if he has been paid a lump sum in commutation of installment payments until 
the expiration of the period during which the installment payments would have 
continued, he may not receive salary, pay, or remuneration of any type from the 
United States, except— 

(1) in return for service actually performed ; and 

(2) pension for service in the Army, Navy, or Air Force. 
However, eligibility for or receipt of benefits under subchapter III of chapter 
83 of this title, or another retirement system for employces of the Government, 
does not impair the right of the employee to compensation for scheduled dis- 
abilities specified by section 8107(c) of this title. [Italic supplied. ]} 

It has long been held by the accounting officers of the Government 
that disability compensation payments made under the Federal Em- 
ployees’ Compensation Act may not be made to a person concurrently 
with the payment of military or naval retired pay in the absence of a 
statute exempting such person from the dual payment restrictions of 
section 7(a) of that act. See 18 Comp. Gen. 747 (1939) ; 38 7d. 243 
(1958) ; 40 id. 660 (1961) ; 47 td. 9 (1967), and Steelman v. United 
States, 162 Ct. Cl. 81 (1963). Compare our decision to you of Janu- 
ary 23, 1970, B-165726. Except for certain provisions of law relating to 
members of Reserve components of the Armed Forces, we know of no 
authority which permits payment of military retirement pay and 
employees’ compensation to a person at the same time. See 7’awes v. 
United States, 146 Ct. Cl. 500 (1959), and 39 Comp. Gen. 321 (1959), 
in which we said we would follow the rule established in the 7'awes 
case in the settlement of similar cases. 

While sections 8105, 8106, and 8107, subchapter I, chapter 81, Title 
5, U.S. Code, provide certain legislative distinctions between total 
disability, partial disability, and scheduled disability, respectively, the 
limitations on the right to receive compensation prescribed by 5 U.S.C. 
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$116(a) apply generally while an employee is receiving “compensation 
under this subchapter, or if he has been paid a lump sum in commuta- 
tion of installment payments until the expiration of the period during 
which the installment payments would have continued.” The statute 
is unambiguous and applies to all compensation computed on the basis 
of a period of disability. In the application of the limitations contained 
in 5 U.S.C. 8116(a) prohibiting the concurrent receipt of employees’ 
compensation and military retired pay, we have never recognized any 
distinction between temporary and permanent disability for a period of 
disability, and no such distinction is set forth in the statute insofar as 
concurrent receipt of military or naval retired pay is concerned. 

While payment of medical, surgical, and hospital services necessary 
for treatment of an injury sustained by an employee in line of duty is 
“eompensation” (see 5 U.S.C. 8101(12)), we said in 40 Comp. Gen. 
711 (1961) that, since normally such payments are not mate to the 
employee and there is no provision for their payment in installments 
over a period of time which has any relationship to the nature and 
extent of the injury involved, the payment of those expenses is to be 
distinguished from the compensation payable to the employee in 
installments or a commutation thereof over a period of disability. 
Thus 5 U.S.C. 8116(a) is not for application, and payment of benefits 
under 5 U.S.C. 8103 does not require a withholding of the employee’s 
retired pay. 

The stated position of the Bureau of Employees’ Compensation in 
this case appears to be based upon an interpretation that the retire- 
ment system “exception” in 5 U.S.C. 8116(a) applies in case of eligi- 
bility under any Federal act or program providing retirement benefits, 
including eligibility for military retired pay. In our decision of July 7, 
1967, 47 Comp. Gen. 9, we considered the legislative history of that 
“exception” and noted that prior to the effective date of the act of 
September 13, 1960, Public Law 86-767, 74 Stat. 906, a Federal em- 
ployee who was injured at work had to elect whether to receive com- 
pensation benefits for disability or the benefits of the Civil Service 
Retirement Act, and that section 202 of the 1960 act provided that 
eligibility for or receipt of benefits under the Civil Service Retire- 
ment Act should in no way impair the employee’s right to receive 
compensation for scheduled disabilities specified in the Federal Em- 
ployees’ Compensation Act. 

By section 5(a) of the act of July 4, 1966, Public Law 89-488, 80 
Stat. 253, 5 U.S.C. 757, the provision was extended to employees who 
are beneficiaries under another retirement system “for employees of 
the Government.” Thus we held that the benefits provided in the 1966 
act are limited to persons whose rights accrue under laws providing 
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retirement benefits for “employees” and as not authorizing concurrent 
payments of civilian disability compensation and military retired pay. 
Sergeant Chinn’s case falls squarely within the rule of our 1967 deci- 
sion, and nothing has been brought to our attention to provide any 
reason to change or modify that holding. 

The inequity of permitting a retired Regular enlisted man to receive 
his full military retired pay and his full compensation as a civilian 
employee of the Government but denying him the right to receive 
military retired pay concurrently with disability compensation for 
an injury incurred in the course of his employment, which is in lieu 
of his civilian compensation, has been brought to the attention of the 
Congress through numerous bills in recent years. 

H.R. 822 and H.R. 8290, 91st Congress, would have permitted the 
payment of retired pay or retirement pay received on account of serv- 
ice in one of the armed services concurrently with Federal employees’ 
compensation disability payments. Other similar bills which have 
been introduced are H.R. 6852, 90th Congress; H.R. 314, 89th Con- 
gress; H.R. 1092, 88th Congress; H.R. 308, H.R. 3042 and H.R. 5093, 
87th Congress; and H.R. 715 and H.R. 811, 86th Congress. Alt of these 
bills had the same purpose of allowing concurrent receipt of retired 
pay and Federal employees’ compensation disability benefits. H.R. 
11505, 90th Congress, and H.R. 4273 and H.R. 8290, 91st Congress, 
would have permitted concurrent receipt of military retired pay and 
Federal employees’ compensation disability benefits retroactively to 
July 12, 1957. Favorable action has not been taken on any of these bills. 

In letter of April 20, 1960, B-142494, this Office made a report to the 
House Committee on Education and Labor on H.R. 715 and H.R. 811, 
86th Congress, setting forth a summary of our decisions concerning 
the ineligibility of retired military personnel to receive concurrently 
compensation under the Federal Employees’ Compensation Act for 
injuries received as civilian employees. We pointed out that when 
Congress had made revisions to subsection 7(a) of that act, no change 
had been made in that subsection for the purpose of overcoming those 
decisions so as to authorize concurrent payments of disability compen- 
sation and military retired pay in such cases as proposed in those bills. 
Neither of those bills resulted in any change in the law with respect 
to concurrent payment of disability compensation and military retired 
pay. 

The hearings held in the House of Representatives on H.R. 10721, 
89th Congress, which became the Federal Employees’ Compensation 
Act Amendments of 1966, include the text of H.R. 314, 89th Congress, 
a bill to permit retired military personnel to receive FECA disability 
compensation without relinquishing their military retired pay. The 
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hearings also include a statement setting forth the need for the new 
enactment in view of the decisions of this Office and of the Court of 
Claims holding that compensation may not, under the statute, be paid 
concurrently with retired pay. In those hearings it was urged that 
the restriction against concurrent receipt of compensation and retired 
pay in subsection 7(a) of the Federal Employees’ Compensation Act 
creates an inequity and is a gross injustice, and that only additional 
legislation would do away with the gross injustice and inequity that 
exist under the interpretation of the wording of subsection (a) of 
section 7 of the Federal Employees’ Compensation Act. However, the 
provisions of H.R. 314 were not enacted into law. 

In such circumstances, the conclusion is required that under the 
provisions of laws currently in effect, Sergeant Chinn may not receive 
retired pay as a retired enlisted member of the Regular Air Force 
and compensation under the Federal Employees’ Compensation Act 
for an injury incurred while employed as a civilian employee of the 
Government for the same period of time. There being no authority for 
payment of the voucher, it will be retained here. 


[B-164515] 


Compensation—Wage Board Employees—Increases—Retroac- 
tive—Wage Adjustments 


In the retroactive application of the Monroney Amendment wage schedule, 5 
U.S.C. 5341(c), pursuant to the United States Civil Service Bulletin No. 532-9, 
dated September 23, 1970, when the comparison of individual wage payments 
evidences previous wage schedule payments were less than an employee is 
entitled to under the Monroney Amendment, the employee should be paid the 
difference ; and if the previous payment was greater than the amount due under 
the amendment, the employee may retain the difference. However, where a 
comparison of the individual payments shows that the underpayments equal 
the overpayments, no payment is due the employee. 

To Lieutenant Colonel Edward D. Young, Department of the Air 


Force, January 15, 1971: 

This is in reference to your letter dated November 24, 1970, refer- 
ence ACF, requesting an advance decision on the propriety of retro- 
active pay under 5 U.S.C. 5341(c), the Monroney Amendment, as 
prescribed by United States Civil Service Bulletin No. 532-9, dated 
September 23, 1970. 

The following portion of the attachment to the bulletin is pertinent 
to the questions you have presented : 


GUIDANCE ON THE APPLICATION OF WAGE SCHEDULES ISSUED 
UNDER THE PROVISIONS OF THE MONRONEY AMENDMENT 








GENERAL GUIDANCE.—The basic concepts with respect to entitlement to 
pay during the retroactive period are (1) that the new Monroney schedule is 
the only legal schedule in effect during the retroactive period and (2) that no 
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employee will have his pay reduced during the retroactive period. Accordingly, 
no retroactive change as far as individual payments made during the retroactive 
period are concerned, will be made if the actions taken and individual payments 
made during the period of retroactivity are higher than they would have been 
under the new wage schedule. These provisions relate to the comparative individ- 
ual payments applicable during the retroactive period. 

The retroactive application of the Monroney wage schedules should be effected 
along the following lines: 


(a) Reconstruct all actions taken (step and rate of pay) during the retro- 
active period on the basis of the new Monroney wage schedules. 

(b) Recompute all payments made during the retroactive period on the 
basis of the new Monroney wage schedules. 

(c) Compare (1) the individual payments made during the retroactive 
period under the wage schedules then in effect with (2) the individual 
payments computed on the basis of the new Monroney wage schedules. 

(d) Where the individual payments made under the previous wage schedules 
are less than those to which the employee is entitled under the Monroney 
wage schedules, the employee is paid the difference. 

(e) Where the individual payments made under the previous wage schedules 
are greater than those to which the employee is entitled under the 
Monroney wage schedules no over-payment indebtedness is created be- 
cause the payments made were legal in accordance with the schedule 
then in effect. Obviously, no collection is required. 


You present the following example as the basis for your questions: 





Was Paid Under Should be Paid Under 
Pay Period © Hours = Agency Wage System Monroney Amendment = __ Difference 
A 80 $3.18 ph—$254.40 $3.15 ph—$252.00 ($2.40) 
B 80 $3.32 ph—$265.60 $3.35 ph—$268.00 2.40 


The questions submitted for an advance decision are as follows : 

a. Is the pay due the employee considered on a composite basis and therefore 
no pay due the employee because the overpayment in period “A” offsets the pay 
due for period “B”? 

b. If the answer to [a] is “No,” should the employee be forgiven the $2.40 
overpayment for period “A” and paid the $2.40 payment computed for period “B”? 

Paragraph (c) of the “Guidance,” quoted above, requires a compari- 
son of individual payments; paragraph (d) provides that where indi- 
vidual payments made under the previous wage schedule are less than 
those to which the employee is entitled under the Monroney wage 
schedules, the employee is to be paid the difference; and paragraph (e) 
provides that employees are to retain individual payment amounts 
which were greater under previous schedules. While these requirements 
are, perhaps, ambiguous in terms of the questions you raise, it is proper 
and was intended that paragraphs (d) and (e) be applied to net over 
and under payments for the entire retroactive period. Thus, where 
as in the example presented, a comparison of the individual payments 
shows that the underpayments equal the overpayments, no payment 
would be due the employee. Question “a” is accordingly answered in the 
affirmative; and by reason of that answer, question “b” does not require 
consideration. 
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[ B-171449 J 


Sales—Bids—Mistakes—“‘Apparent on Face of Bid” Requirement 


A bid on surplus steel bars offering unit and extended prices that were incom- 
patible with the footage shown in the sales invitation, and which was verified 
as intending to buy the steel at the total bid price reflected in the bid, thus 
making it the highest bid received, may not be accepted. While both the DSAM 
Disposal Manual and paragraph 2-406.2 of the Armed Services Procurement 
Regulation authorize the correction of a clerical mistake “apparent on the face 
of the bid,” since the error could have occurred in either the unit or the bid 
price, the mistake is not apparent, as the intended bid cannot be ascertained from 
the bid itself; and bid correction, even if pecuniarily advantageous to the Gov- 
ernment, would be harmful to the competitive system. 


To the Surplus Tire Sales, January 21, 1971: 


Further reference is made to your letters of November 30 and De- 
cember 10, 1970, concerning your protest against award to any other 
bidder under Item 80, invitation for bids No. 44-1068, issued by the 
Defense Surplus Sales Office, Oakland, California. 

The invitation offered for sale 124 items of surplus Government prop- 
erty, Item 80 of which was described as follows: 


80. Bar, Steel, Round: Carbon, Cold Finish, 1’’ diameter, composition Aisi No. 
C1045. FSN 9510-229-4827. Outside, Area F, Row 25—In Bundles—Unused—Fair 
Condition. Total Cost $3,820 Est. Total Wt. 24,286 pounds, 9096 FOOT. 

The entry “9096 FOOT” was so placed under Item 80 as to corre- 
spond with the placement of the terms “LOT,” “DRUM,” “PACK- 
AGE” and other terms describing the unit on which bid prices were to 
be submitted. 

The record shows that you submitted a unit price of $0.0544 and a 
total price of $595.72 as your bid on this item. Review of your bid 
revealed that the unit and extended prices were not compatible with 
the advertised quantity of 9,096 feet, since the stated unit price multi- 
plied by 9,096 feet would result in a total bid price of $494.82. A tele- 
phonic request to you for bid verification brought your allegation, con- 
firmed by letter of November 20, 1970, that your unit bid price was 
incorrect, and that the total bid price was the correct and proper bid. 
If acceptable, your total bid for the item would be the highest received, 
since the second high bid was $534.84 for this item. Evaluation of all 
bids received on the item revealed that your bid is within the range 
of bids received on the basis of either unit or total price. However, if 
your unit bid price should be corrected from $0.0544 to $0.06549, so as 
to correspond to the total price bid of $595.72, it would displace another 
bidder’s high unit price bid of $0.0588. * 

By letter of November 22, 1970, you forwarded a check in payment 
of several items awarded to you under IFB No. 44-1068, including 
therein payment for Item 80, with instructions that the check be 
returned if award of Item 80 would not be made. By letter of Novem- 
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ber 30, 1970, on advice of counsel, the sales contracting officer in- 
formed you of the “withdrawal” of your bid on Item 80 and returned 


you check for $1,720.41 with a request that a check for $1,120.91 be 
forwarded in payment for Items 78 and 93 only. 


Your protests to this Office followed this rejection of your bid on 
Item 80. In your letter of November 30, 1970, to this Office you state, 
variously, that Item 80 has been confusingly described in that it has 
been offered on a per foot unit basis; that this is not the method or 


manner by which steel is either purchased or sold; and that the 


customary manner by which steel is and has been sold is by the pound 
or ton. You state further that you computed your bid on a tonnage 
basis, which came to an amount of $595.72, and that in dividing this 
amount by the footage you erroneously computed the unit to be 0.0544 


per foot. In your letter of December 10, 1970, you supplement your 


protest. by requesting consideration of your bid as an apparent clerical 
error, and its acceptance under the rule pertaining to such errors, 
citing DSAM 4160.1, part 3, chapter X, section A.2 of the Disposal 
Manual. You have also cited our decision B—162922, December 13, 1967, 


in support of your protest. 


Regarding your contention that the item was misdescribed and that 
it should have been offered on « weight basis, it is administratively 
reported that there are circumstances when it would be appropriate to 
offer bar steel by weight, and it would then be so offered. For example, 
varying lengths of various sizes of bar steel are offered for sale by 
weight. Bar steel of uniform size and length could, on the other hand, 
be offered for sale by the each, by the foot, or by weight, since uniform 
bar stock can be converted accurately from footage to weight and 
weight to footage. We see no valid basis on which to disagree with 
the administrative position on this point. 


As a general rule, correction of an erroneous bid will not be per- 
mitted when to do so would result in displacement of the ostensible 
successful bidder. 37 Comp. Gen. 210 (1957). The only exception to 
this rule is where the error is obvious and the intended prices can 
be ascertained from the bid form itself, without resort to extraneous 
worksheets, or other bid documents, See B-169688, May 27, 1970; 
B-157914, January 28, 1966; and B-155537, January 27, 1965. 

You ask why the contracting officer did not treat your bid on Item 
80 as a clerical error as provided for in DSAM 4160.1, contending 
that it is apparent that the unit price you erroneously stated ($0.0544 
per pound) could not possibly have been the basis of your total bid 
of $595.72 if the unit of feet offered for sale (9,096 feet) were to be 
multiplied by the price you offered. Additionally, you point out that 
the amount of the bid deposit submitted with this bid ($286.84) 














Comp. Gen.) DEOISIONS OF THE COMPTROLLER GENERAL 499 


could not have been arrived at if you had intended to bid $0.0544 per 
pound. 


Whether your bid on Item 80 is considered as having been submitted 
on a tonnage (weight) basis or on a linear measurement (footage) 


basis, it is still inconsistent inasmuch as a unit bid price of $0.0544 


for an estimated tonnage of 10.842 gross tons produces a total price 
bid of only $0.5898. If considered as a unit price bid per pound, 
$0.0544 times the estimated total weight of 24,286 pounds results in 


a total price on the other extreme of $1,321.16. And if considered as 


a unit bid price of $0.0544 per foot times the total footage of 9,096, 
a total bid price of $498.82 results. 

While both the cited Disposal Manual and ASPR 2-406.2 author- 
ize the correction of a clerical mistake which is “apparent on the face 


of a bid,” such a situation is not present here since it is not apparent 


from the face of the bid whether the error occurred in the unit price 


or in the extended price. The fact that a bid deposit equals 20 percent 
of ‘an alleged intended bid has never been considered exclusively in 
determining that the intended bid is substantially ascertainable from 


the invitation and bid itself—the reason being that if a bidder inserts 


a correct unit price and makes an error in arriving at the total price, 
the bid deposit would normally reflect 20 percent of the total prices 
bid. 

The factual situation considered in our decision B—162922, Decem- 


ber 18, 1967, cited by you, is distinguishable from the situation con- 


sidered herein. In that case there was no arithmetical bid error appar- 


ent or alleged. The protesting bidder had submitted a unit price which 
when extended on the basis offered equaled the total price bid. Further, 
while the unit bid price therein was not on the per piece basis re- 


quested but on a per pound basis, such fact was clearly shown. We 
held that the high bid was readily convertible to a definite bid price 


for the items and therefore should have been considered for the award. 
These facts bear no analogy to those in your case. 

Under the circumstances, while it is obvious that there is a mistake 
in either the unit price or the extended price of your bid, we must 
conclude that the intended bid cannot be ascertained from the bid 
form itself, since the error could have been in either the unit or 
extended total price. Correction to the extent and in the manner 
requested by you would therefore confer upon you an unfair competi- 
tive ‘advantage. While you maintain that the best interests of the 
Government would be served by acceptance of your higher bid, it is 
our view that the harm to the competitive bidding system would far 
offset any pecuniary advantage gained thereby. As we stated in 
B-166748, May 14, 1969, regardless of the good faith of the bidder 
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making a mistake, correction should be denied in any case in which 
there exists a reasonable basis for argument that public confidence 
in the integrity of the competitive bidding system would be adversely 
affected thereby. 

Accordingly, since we cannot determine from the bid form alone 
whether the error was in the unit price or extended total price, your 
bid may not be corrected, and your protest against award to any other 
bidder must be denied. 


[ B-170174 J 


Contracts—Specifications—Qualified Products—Effect of Speci- 
fication Revision 


The administrative determination that the change in the weight of webbing 
for parachutes to be procured from the Qualified Products List (QPL) did not 
invalidate existing test data or require the requalification of manufacturers al- 
ready on the QPL was proper where the modification was not the cause of reject- 
ing sample parachutes submitted for qualification under an invitation canceled 
and reissued ; and the fact that the cause for the failure of the parachute samples 
to pass the drop test cannot be determined does not impose the duty on the Gov- 
ernment to pinpoint the failure where the unreasonable expenditure of time and 
money would be involved, nor may a conditional qualification be approved on the 
basis the contractor is not relieved from complying with drawings and specifi- 
cations. 


To the Switlik Parachute Company, Inc., January 22, 1971: 

Further reference is made to your telegrams of June 29, 1970, and 
subsequent correspondence, protesting the standards and procedures 
utilized by the Department of the Air Force in testing your firm’s 
parachute system for inclusion on Qualified Products List (QPL) 
83255-1 in connection with the procurement of Air Force type A/B 
28K-5 parachute systems under invitations for bids (IFB) Nos. 
F41608-70-B-1250 and F41608-71—B-0058, issued by the San Antonio 
Air Materiel Area, Kelly Air Force Base, Texas. 

IF'B —1250 was issued on May 1, 1970, with bid opening set for June 
2, 1970, for 1,040 type A/B 28K-5, 23-foot special weapons parachute 
systems, in accordance with specification MIL—P-83255 dated Febru- 
ary 17, 1970. The items for procurement are covered by QPL No. 
83255-1 dated March 4, 1970. On June 1 and 10, 1970, that IFB was 
amended by modifications Nos. 0001 and 0002 to provide for certain 
changes in the delivery provisions and for an extension of the bid open- 
ing date to June 30, 1970. 

On the extended bid opening date of June 30, 1970, three bids were 
received, the lowest of which was submitted by your firm. The other 
two bids were received from Pioneer Parachute Company, Inc., and 
M. Steinthal & Co., Inc. On July 17, 1970, the Air Force rejected all 
bids and canceled IFB-1250. Bidders were advised that the basis for 





Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 501 


this action was an ambiguity in the delivery schedule of the IFB and 
that there would be a resolicitation covering the same requirement. 

On July 20, 1970, IFB No. -0058 was issued and sent to prospective 
bidders requesting bids—to be opened August 4, 1970—for furnishing 
1,040 A/B28K-5, 23-foot special weapons parachute systems. Prospec- 
tive bidders were advised that there was an urgent requirement for the 
parachute systems. 

It is reported that bids were received from Pioneer Parachute Com- 
pany, Inc., and M. Steinthal & Co., Inc., in the amounts of $697 and 
$731, respectively. A bid was received from your firm; however, in a 
telegram dated September 18, 1970, you requested that your bid be 
returned to you unopened because of your protest against the alleged 
different methods used by the Air Force in testing your parachute 
system and the parachute systems of other companies. The record indi- 
cates that Steinthal, the lowest responsive and responsible bidder under 
IF'B -1250, petitioned the United States District Court for the District 
of Columbia for an injunction restraining the Air Force from opening 
bids received in response to IFB —0058, or if bids have been opened, 
restraining the Air Force from making an award. On August 14, 1970, 
the District Court (Civil Action No. 2422-70) issued a temporary re- 
straining order, and on September 17, 1970, the United States Court 
of Appeals for the District of Columbia Circuit by order No. 24,595 
dissolved the order of the District Court for the purpose of permitting 
the Air Force to open the bids. We have been informally advised by 
the Air Force that an award under IFB -0058 was made to Pioneer 
on September 24, 1970, at $697 per unit. 

Your protest was originally initiated with respect to IFB -1250. 
In your letter of July 9, 1970, you contend that the time allowed in the 
procurement covered by IFB -1250 for qualification of your first 
sample parachute system was insufficient and violated the requirements 
of paragraph 1-1105 of the Armed Services Procurement Regulation 
(ASPR). However, since IF B —1250 has been canceled, it appears that 
that question is academic. Also, the record indicates that your firm sub- 
mitted a second sample parachute system for testing and that such 
parachute system, in addition to your first sample parachute system. 
also failed to pass the tests carried out by the Kirtland Air Force 
Base. 

In regard to the qualification testing of your two sample parachute 
systems, Wright-Patterson Air Force Base reports as follows: 

Subj: Qualification Testing of the Switlik Parachute. 

1. Your PPI 011925ZJul70. The AF considers the design of the MC2606 (AF 
Type A/B28K-—5) as firm and capable of fulfilling the military characteristics 
for weapon delivery. This decision was made prior to release of the procurement 
data package to the AFLC and has remained unchanged. For parachute design 


assurance, the AEC (Sandia Corp) imposed a requirement for five consecutive, 
successful overstrength tests with the same design configuration. This test condi- 


449-795 O- 72 - 34 
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tion requires the initiation of parachute deployment (tail can blow off) at an 
aerodynamic pressure of approximately 2670 pounds per square foot. Stockpile 
sampling tests to this same requirement are programmed for the production 
MC2606 parachute on the basis of one parachute per year per manufacturer. Each 
submitter of a qualification sample was specifically notified by letter that his item 
would be subjected to this 125 percent (2670 psf) test condition. Successful com- 
pletion of the overstrength test series was completed in Mar 1970. Three separate 
plant facilities have now demonstrated a capability to manufacture an acceptable 
quality item using the AF design criteria. 

2. All tests, including qualification, are conducted with an instrumented test 
shape and at an instrumented test range. Receipt and evaluation of this 
data are required in order to obtain full information of the test profile. A readout 
of unsmoothed, uncorrected test data on the Switlik parachute indicates the test 
program objectives were fulfilled up until the time of failure. The preliminary 
review of the telemetry data indicates that the parachute failed at a lesser force 
(G value) than has been successfully sustained on other manufacturer’s para- 
= Switlik has not demonstrated a capability to build a high quality MC2606 
product. 

3. Switlik initiated qualification action after we had released a vision to 
the slotted webbing specification, MIL-W-38321. Use of this revision was re- 
quired in the IF'B package and its use was required of Switlik. The required use 
of MIL-W-38321A was to the advantage of Switlik in that it permits control 
by the fabricating plant to place their specific requirements for dimensional 
spacing between slots upon the weaver of the webbing. In fact on 29 Apr 70, 
we received very favorable comments from Switlik personnel that they rec- 
ognized we had apparently solved some problems experienced by them in past 
use of the basic edition of the slotted webbing specification. During this same 
conversation, Switlik reported the use of the same webbing supplier as being 
used by Pioneer. Required use of the revised specification does not obsolete mate- 
rial in use or invalidate tests which have used material provided to the basic 
issue dated 1 Nov 1965. From a parachute design standpoint no change occurred 
by virtue of the specification revision. The slotted webbing material did not 
fail in the Switlik test sample. 

4. Preliminary information received from AFSWC personnel who have re- 
viewed the on-board camera coverage, reports the failure of the parachute started 
with the horizontal ribbon material at the approximate mid point of gore height. 

5. This office has issued a message to Sandia Corp and the AFSWC requesting 
a priority effort be made to provide the reduced test data and return of the 
test parachutes to ASD. The Switlik test parachute will undergo a detailed in- 
spection analysis after receipt. 

Subj: Switlik Qualification Testing on Parachute System A/B28K-5. 

Ref: ASD Msg 1415502 AUG 70, subject as above, and ASD Msg 281837Z AUG 
70 to AFSWC with info SAAMA and Sandia Corp. 

Subj: Parachute Overtest Criteria for the B43 Upgrade Program. 

1- This message is to confirm the ASD position in the matter of subject qualifi- 
cation. 

2. The dynamic pressure overtest criteria for the parachute development pro- 
gram is a requirement levied by the APC/Sandia Corp to permit their un- 
restricted acceptance of the production parachute system. In a meeting with 
Sandia Corp and AFSWC personnel at Kirtland AFB on 20 Aug 70 the toler- 
ances for the overtest condition were defined as plus 3 minus 5 percent and that 
any test exceeding the upper limit would be considered acceptable if parachute 
performance were satisfactory. Any test exceeding the upper limit resulting in 
unsuccessful delivery of the test shape would be classified “NO TEST.” Any 
test below the lower limit is classified “NO TEST.” 

3. By application of the above criteria in retrospect, we note that the first 
Switlik qualification sample was subjected to a “NO TEST” condition (having 
exceeded the overtest condition by six (6) percent). Switlik’s second qualifica- 
tion sample was tested within the Sandia Corp stated range of obtainable ac- 
curacy and is therefore classified as a failure. 

4. ASD Msg 191234Z AUG 70 notified Switlik Parachute Co, Inc of the second 
test structural failure and of disapproval for listing on QPL-83255. The specific 
cause of failure was unknown at that time. 

5. ASD’s continued investigation has failed to produce any evidence which 
might positively define the cause of failure of the Switlik sample. In addition to 
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examination of the failed parachute we have completely reviewed our parachute 
design and the test data on development acceptance and qualification of M. Stein- 
thal and Co., Inc. and Pioneer Parachute Co. (two samples for two different 
plants.) No discrepancies or deficiencies have been found and we have verbal 
confirmation of acceptance of the ASD parachute design from Sandia Corp. 

6. A letter to Switlik is being prepared apprising them of our findings along 
with photos of the damage. In addition we have contacted AFSWC to determine 
if the Sandia Corp can release (within security limitations) the data pertinent 
to the two Switlik qualification tests. 


In your two telegrams and letter dated September 18, 1970, to the 
Department of the Air Force, four reasons are given as to why you 
believe that no award should be made by the Air Force under 
IF B-0058. 

First, you contend that the Air Force is purchasing to a QPL (No. 
83255-1) which is defective. You state that your company was re- 
quested to qualify its product to specifications different from those 
specifications used by the other eligible firms, in that your firm was 
required to use webbing heavier than that used by other eligible 
suppliers. You contend that this change in specifications ordinarily 
would require those suppliers to requalify their products, but that the 
Air Force did not require such requalification. 

We are advised with regard to the foregoing by Headquarters Aero- 
nautical Systems Division as follows: 

a. Military Specification, MIL—-W-38321, Revision A, dated 4 Mar 70, was 
coordinated with industry and released for use independent of any known 
requirement for a design or performance change in the Air Force Type A/B28K-5 
Parachute System. The design of the A/B28K-5 parachute was confirmed prior 
to issuance of the revised webbing specification. Acceptance of the specifica- 
tion for continued. use in the parachute system was made after a determination 
that the revision did not represent a design change. The specification change was 
made to facilitate production. 

b. The Switlik Parachute Company was requested to use the revised specifica- 
tion as it represented the latest issue in effect at the time. For this same reason 
the revision was applicable to bid solicitation. 

ec. The revised specification does not obsolete material in use or invalidate 
tests of parachutes [previously] fabricated * * * 


3. Based upon the above information no justification exists for changing the 
current qualification status of sources for the A/B28K-5 Parachute System. 


ASPR 1-1101 references chapter 1V of the Defense Standardiza- 
tion Manual (DSM) 4120.3-M, which is concerned with qualified 
products and qualification procedures. 

Paragraph 4-109, chapter IV, DSM, provides, in pertinent part, as 
follows: 


*4-109 Reexamination and retest. Re-examination of a qualified product 
shall be required by the preparing activity under any of the following conditions: 


(b) The requirements in the specification have been revised sufficiently to 
affect the character of the product. 


Since it has been determined administratively that the specification 
change as to webbing did not invalidate existing test data or affect the 
character of the system, we find no basis to question the decision of 
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the Air Force not to require requalification solely because the weight 
of the webbing was increased. 

Second, you maintain that the design of the parachute system which 
was prepared by the Air Force is completely faulty and that the De- 
partment does not have an adequate QPL for the type A/B 28K-5 
parachute system. You point out that the Air Force admits that your 
first sample parachute was tested at 6 percent over the test criteria 
established by the Atomic Energy Commission (AEC) ; that such cir- 
cumstances resulted in a “no test” condition; that your first sample 
parachute was dropped and destroyed at speeds greater than the au- 
thorized test speeds; and that if such action by the Air Force was 
accidental, it is possible that the two other qualified firms had their 
sample parachutes tested at speeds below the AEC test criteria. 

We have been informally advised by the Air Force that the drop- 
ping of your first sample parachute at an excessive speed was acci- 
dental. However, your second sample parachute was tested within the 
AEC stated range of obtainable accuracy, but it failed to meet test 
requirements. It also is reported by the Air Force that it has reviewed 
the design of A/B 28K-5 parachute system and found it to be not 
faulty. It is regrettable that the Air Force has been unable to deter- 
mine the exact cause of the failure of your second sample parachute 
to pass the drop test ; however, we do not feel that the Air Force has a 
duty to pinpoint test failures where to do so would involve the un- 
reasonable expenditure of time and money. 

Third, you state in your letter of July 9, 1970, that since the para- 
chute submitted by your company met the requirements of the speci- 
fications as to construction, your firm should have been given a 
conditional qualification, since prior qualification in no way relieves 
the contractor from complying with the drawings and specifications. 
You state that production has been completed of 732 17-foot ribbon 
parachutes, which you state are identical to the 23-foot parachutes 
covered by the instant procurement except as to size. 

In regard to the granting of a conditional qualification, you sub- 
mitted a clipping from “The Government Contractor,” September 30, 
1963, issue, in which our decision of September 4, 1963, reported in 43 
Comp. Gen. 223, was discussed. In that decision, we held as follows 
(quoting the syllabus) : 

The substitution by the Government of a nondefective tube in an oscilloscope 
sample being tested for the qualified products list does not result in inequitable 
treatment of competing bidders and is permissible, the mere listing of a product 
on the qualified products list not relieving the contractor from the obligation to 
meet the specifications; therefore, the Government to avoid eliminating com- 


petition may inform a manufacturer of a defect in a product submitted for 
qualification, and a remedy when known, and in view of the restrictive aspects 
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of the qualified products system, a reasonable effort, avoiding discriminatory 
practices such as disclosing confidential or proprietary information to com- 
petitors, or offering active engineering or other assistance in the manufacture 
or construction of the product to be tested, should be made to qualify as many 
available sources of supply as possible. 


The facts reported in 43 Comp. Gen. 223 are different from those 
present here. In the cited case, the Government found that a component 
was defective during the testing procedures; and in order to complete 
the testing, a new component was used by the Government. In your 
case, the Government was unaware of the cause of the failure of your 
second sample parachute to pass the drop test, and the Air Force was 
not in a position to correct a defect before or during testing. 

In your letter of July 9, 1970, you state that your firm was in no 
position to know the exact nature of the test to which the parachute 
might be subjected, since no objective standards for testing were re- 
leased by the Air Force. It is reported that the parachute design agency 
does not issue and publish standards for special weapons parachute 
qualification testing because of the restrictive nature of the data. 
However, your firm was advised by letter dated March 26, 1970, from 
Headquarters Aeronautical Systems Division, of the applicable design 
data required for qualification of the parachute system. Specifically, 
you were advised of the parameters of the drop test. 

Finally, you stress that Steinthal was found to be qualified on the 
basis of its production of an experimental model under a research and 
development contract and that Pioneer originally had been qualified 
as a result of tests made in February 1970, which, you state, were made 
prior to the revision of the webbing specification. You point out that 
Pioneer’s parachute weighed approximately 130 pounds; that your 
parachute weighed approximately 136 pounds; that the 6-pound dif- 
ference is the exact difference in weight occasioned by the heavier 
webbing which, you allege, only your firm was required to use; and 
that this extra weight traveling at 1,250 miles per hour places a tre- 
mendous additional strain on the parachute. You contend that the 
action of the Air Force in requiring only your firm to use the heavier 
webbing was clearly discriminatory to your company. However, the 
contrary appears to be the case. The Air Force has stated that at the 
time of the drop test the parachute of Steinthal weighed approxi- 
mately 136 pounds—the same as your parachute—that Steinthal’s 
parachute was tested within the required range of obtainable accuracy ; 
and that notwithstanding the fact that it weighed approximately 136 
pounds, Steinthal’s parachute successfully passed the drop test. 

For the reasons set forth above, your protest is denied. 
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[ B-170544} 


Contracts—Requirements—Minimum Quantities 


A request for proposals to furnish requirements for 10 different types of diesel- 
electric generator sets, that stated the Government’s best estimate of total 
quantities needed but did not, because of lack of funds, guarantee the purchase 
of minimum quantities, contemplates a requirements-type contract within the 
meaning of paragraph 3-409.2(b) of the Armed Services Procurement Regula- 
tion, and the use of such a contract is valid since there is no evidence the Gov- 
ernment’s estimate of probable needs was arrived at in bad faith, and the 
agreement to procure all requirements without stating minimum guarantees 
constitutes adequate consideration. However, when funds are available and 
needs can be ascertained with reasonable certainty, use of a more definite type 
contract would be assurance that firm minimum quantities, commensurate to 
the maximum extent with estimated requirements, will be ordered. 


To the A. G. Schoonmaker Company, Inc., January 22, 1971: 


Further reference is made to your letter of August 8, 1970, and sub- 
sequent correspondence protesting the manner in which request for 
proposal No. DSA-400-70-R-8075 was structured. 

The instant solicitation, issued by the Defense General Supply 
Center, Richmond, Virginia, on June 30, 1970, requested offers for 
Department of the Air Force requirements for 10 different types of 
diesel-electric generator sets, all belonging to the families of types 
MB-15 through MB-19, furnishing 150, 100, 60, 30 and 15 KW of 
power, respectively. The procurement was undertaken to satisfy the 
requirements of a Military Interdepartmental Purchase Request 
(MIPR) for the Air Force reflecting that the requirements to be 
covered are basically those of Fiscal Year 1971, with the Air Force 
furnishing its best estimate for the quantity of each of the generator 
sets it anticipates will be required, the total quantity in assorted sizes 
amounting to 1,176 units. 

Since the filing of your initial protest, which raised many issues 
concerning the validity of this procurement, several amendments have 
been issued under the solicitation so as to remove all but one issue 
which you now feel is germane to our consideration of this matter, 
namely, “the absence of any provision in the solicitation requiring 
the Government to purchase a realistic minimum quantity.” Specif- 
ically, you urge: 


The RFP is based on an indefinite quantity requirements type contract, with 
no guarantee of the purchase of even one generator, and no limit on the maximum 
number which can be ordered. In our opinion, this feature, coupled with the fact 
that the contract runs for an indefinite period results in an illegal contract. In 
any event, it is almost impossible to price, without large contingencies. The Gov- 
ernment may order, and the contractor must remain in a position to furnish as 
many as ten different types of generator sets each in a maximum order quantity 
of twenty-five each within a thirty day period. To require a contractor to keep 
open production capacity capable of producing 250 generator sets in one month, 
which may never be utilized, is wasteful. It is extremely difficult for any offeror, 
other than Fermont, to quote a realistic price with these requirements. 
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In response to these objections, it has been reported by the contract- 
ing officer : 


The protestant indicates that it appears to it that no requirements exist if no 
minimum is guaranteed. The MIPR requests that a requirements contract be is- 
sued the Secretarial D & F speaks in terms of requirements rather than fixed 
quantities and the project manager specifically approved the issuance of a new 
requirements type contract in the early planning stages for this procurement 
* * * There is a continuing need for the generator sets with 5,613 sets having 
been purchased under the three contracts made since Comptroller General’s de- 
cision B-153145 [April 27, 1964]. However, the Air Force has informally advised 
that at this time only a small number of the generator sets involved in this pro- 
curement have been funded. Efforts are now being made by the Air Force to deter- 
mine if a sufficient number of generator sets in all sizes can be funded to make an 
indefinite quantity contract more desirable to prospective offerors than a re- 
quirements contract. If so this Center will consider reissuing the RFP to pro- 
vide for offers covering a specified minimum to maximum quantity. 

The protest ‘also questions again the fact that a requirement contract is being 
sought * * * as stated in paragraph 8 of the original report the Air Force was 
attempting to ascertain whether a sufficient quantity of the anticipated require- 
ments could be funded at this time to make an indefinite quantity contract which 
stated minimum and maximum quantities more attractive to potential offerors 
than a requirements contract. A representative of the project manager's office 
advised the undersigned in a meeting held at this Center on 9, 10 and 11 Septem- 
ber 1970 that the requirements were considered firm and that several reviews had 
not resulted in the belief that any change should be made in the quantities being 
used as the estimated requirement. However, since only seventy units in assorted 
sizes were considered funded at this time, it was believed that any attempt to 
change the procurement to seek an indefinite quantity contract rather than a re- 
quirements contract would serve no useful purpose. 

* o * 7 as . . 


The requirements contract has no specific maximum on the quantity that can be 
ordered but it does have a maximum delivery order limitation (as shown on the 
page numbered 43 in Amendment No. 6) which protects a contractor from need- 
ing to keep an unlimited capacity open to meet the Government’s requirements 
whatever they may be. The contract would not have been for an indefinite period, 
but the period would have been difficult to ascertain with preciseness prior to 
the approval of initial production units. To obviate this objection the ordering 
period has been changed in Amendment No. 6 to end on 28 February 1972. It is 
anticipated that this calendar date will give the Government basically a year to 
order production generator sets but give the contractor an additional number of 
days (approximately 90 days) to do a portion of the required First Article 
testing. 

Concerning your argument that a contractor will be required to keep 
an open production capacity of 250 generator sets in 1 month, we think 
it sufficient to observe that page 43, as amended, of the solicitation 
limits the 80-day maximum to 125 units, and a lead time of 150 days is 
given on all orders. Thus we fail to see where a potential contractor 
would be required to keep an open production capacity to the extent 
alleged. Also, the same amendment provides for a definite contract 
period; namely, November 30, 1970, or date of award, whichever is 
later, and will continue in effect for ordering purposes until Feb- 
ruary 28, 1972. 

The instant procurement contemplates a requirements-type contract, 
and the Courts and our Office have considered such contracts valid 
provided the estimate of the probable amount of goods or services to 


be generated was determined in good faith. See Shader Contractors, 
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Inc. v. United States, 149 Ct. Cl. 539 (1960) , 276 F. 2d 1; 47 Comp. Gen. 
365 (1968) ; 37 id. 688 (1958). Shader also stands for the proposition 
that there need be no minimum guarantees, and that an agreement to 
procure all of an agency’s requirements, without minimum guarantees, 
constitutes adequate consideration. There is no evidence here that the 
estimate of the probable needs (BEQ) of the Government was arrived 
at in bad faith. 

Section 3-409.2(b) of the Armed Services Procurement Regula- 

tion (ASPR), as presently structured, states : 
(b) Applicability. A requirements contract may be used for procurements where 
it is impossible to determine in advance the precise quantities of the supplies or 
services that will be needed by designated activities during a definite period of 
ite the requirements contract is appropriate for use when the item or 
service * * * is commercial or modified commercial in type and when a recurring 
need is anticipated. 

We have previously accepted the administrative conclusion that gen- 
erator sets in the 15 to 150 KW sizes may be regarded as modified com- 
mercial items within the meaning of ASPR 3—409.2(b), and that the 
language of that provision is permissive in nature and should not be 
construed as an absolute prohibition against the purchase of these items 
through a requirements-type contract. B-154594, September 22, 1964, 
December 18, 1964. Consequently, we can find no legal objection to the 
procurement procedures herein employed, and your protest must be 
denied. 

Weare, however, suggesting to the Secretary of Defense and the Di- 
rector of the Defense Supply Agency that consideration be given to 
amending the applicable regulations so as to require, where funds are 
available and the agency’s needs have been ascertained with reasonable 
certainty, use of a more definitive type of contract which would operate 
to give assurance to the contractor that firm minimum quantities, com- 
mensurate to the maximum extent with estimated requirements, will be 
ordered. 


[ B-171134] 


Pay—Retired—Disability—Physical Examination for Promotion 
Determination 

A major in the Air Force Reserves, who before his recommended promotion to 
the grade of lieutenant colonel could take effect was retired under 10 U.S.C. 
1201, effective July 9, 1970, with 80-percent disability, and who had undergone 
two physical examinations, one in connection with his “projected voluntary 
retirement,” the other incident to his disability retirement, is not entitled to 
retired pay computed at the higher grade, as the disability for which the officer 
was retired was not found to exist as a result of a physical examination for pro- 
motion within the meaning of 10 U.S.C. 1372(3), nor are the examinations within 
purview of Brandt v. United States, 155 Ct. Cl. 345, holding that where physical 
examinations in connection with promotion and retirement are given close 
together, the physical disability can be said to be the result of an examination 


for promotion. 
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To Major N. C. Aleock, Department of the Air Force, January 22, 
1971: 

Further reference is made to your letter of October 13, 1970 (file 
reference RPTI), requesting an advance decision as to the propriety 
of making payment on a voucher in the amount of $294.35 in favor 
of Major William B. Blose, retired, representing the difference in 
retired pay between the grade of lieutenant colonel and that of a major 
for the period July 9, 1970, through August 31, 1970, under the cir- 
cumstances disclosed. Your letter was forwarded here under date of 
October 26, 1970, by the Deputy Assistant Comptroller for Account- 
ing and Finance and has been assigned Air Force Request No. DO- 
AF-1101 by the Department of Defense Military Pay and Allowance 
Committee. 

By orders dated June 24, 1970, the officer was retired under 10 U.S.C. 
1201, effective July 9, 1970, in the grade of major with 80-percent 
disability after completing over 27 years’ service for basic pay purposes 
and over 22 years’ service for retirement purposes. Those orders show 
that the officer was assigned to the Retired Reserve in the Reserve 
grade of lieutenant colonel. 

You state that Major Blose was considered and selected for promo- 
tion to the Reserve grade of lieutenant colonel by a promotion board 
which adjourned on January 30, 1970, such promotion to be effective 
as of February 26, 1971. You report that the officer had a mandatory 
date of separation of June 30, 1970—presumably you refer to a pro- 
spective release from active duty under “Project 703”—but in lieu of 
separation he applied for voluntary retirement to become effective 
June 30, 1970. You further state that subsequent to January 30, 1970, 
he underwent a physical examination incident to retirement; and on 
June 23, 1970, the Secretary of the Air Force determined his unfit- 
ness for duty and directed that he be retired effective July 9, 1970, 
because of physical disability. 

You say that the doubt as to the officer’s retired pay grade stems 
from the question of whether the disability for which he was retired 
was found to exist as a result of a physical examination for promotion 


within the meaning of 10 U.S.C. 1372(3). In this connection, you refer 
to the comments and opinions accompanying your submission con- 
cerning this matter. You also refer to our decision in 41 Comp. Gen. 


749 (1962). 
Section 1372 of Title 10, U.S. Code, provides, in pertinent part, 


that unless entitled to a higher retired grade under some other provi- 
sion of law, any member of an armed force who is retired for physical 
disability (under 10 U.S.C. 1201) is entitled to the grade equivalent 
to the highest of certain grades including : 





510 DECISIONS OF THE COMPTROLLER GENERAL [50 


(8) The permanent regular or reserve grade to which he would have been 
promoted had it not been for the physical disability for which he is retired and 
which was found to exist as a result of his physical examination for promotion. 


The question of whether Major Blose is entitled to be retired in 
the grade of lieutenant colonel under 10 U.S.C. 1372(3) and have his 
retired pay computed on the higher grade was the subject of two opin- 


ions dated July 30, 1970, and August 18, 1970, respectively, by the 


Chief, Military Affairs Division, Field Extension, Office of The Judge 
Advocate General, Department of the Air Force. It is pointed out in 
the first opinion that as a result of “Project 703” the officer was sched- 
uled to be involuntarily released from active duty effective June 30, 


1970, but instead he applied for voluntary retirement. The opinion 
states that even though there is no specific statutory requirement for 
a promotion physical for a Reserve officer as there is for a Regular 
officer (10 U.S.C. 8309), 10 U.S.C. 1372(3) recognizes that Reserve 
promotions will not be effected when the member is determined to be 
physically disqualified. 

The view is expressed in the JAG opinion of July 30, 1970, that a 
physical examination, no matter for what purpose, the results of which 
are used to remove an officer from a selected-for-Reserve-promotion 
list, should be considered as a “physical examination for promotion,” 
as those words are used in 10 U.S.C. 1872(3). The opinion further 
states that if the physical examination in which it was discovered 
that Major Blose had a physical disability for which he was to be 
retired would be used also as a basis for removing him from the selected 
for promotion list, that examination should be considered a “physical 
examination for promotion,” within the meaning of 10 U.S.C. 1372(3). 

In support of this view, the opinion cites several Court of Claims 
decisions, namely, Leonard v. United States, 131 Ct. Cl. 91 (1955) ; 
Fredrickson v. United States, 133 Ct. Cl. 890 (1956) ; Clark v. United 
States, 151 Ct. Cl. 601 (1960) ; and Williams v. United States, 145 Ct. 
Cl. 513 (1959). However, no mention was made of the Brandt case, cited 
and discussed below. 

The JAG opinion of August 18, 1970, which further considered 
Major Blose’s case, refers to several Comptroller General decisions, 
namely 32 Comp. Gen. 104 (1952) ; 35 zd. 696 (1956) ; 36 7d. 492 (1957) ; 
27 id. 89 (1957) ; 40 id. 240 (1960) ; and id. 256 (1960). Those decisions 
involved, or referred to, the fifth proviso of section 402(d) of the 
Career Compensation Act of 1949, now codified in clauses (3) and (4), 
section 1372 of Title 10. The opinion of August 18, 1970, concludes 
that: 

* * * it is our opinion that so long as we use any and every physical examina- 
tion for the purpose, if relevant, of determining an officer's physical fitness for 


promotion, each physical examination so used should be considered as a ‘physical 
examination for promotion” as those words are used in 10 USC 1372(3). 
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A different view from that adopted in the above-mentioned JAG 


opinions is expressed in comments by the Chief, Retirements Division, 
Directorate of Personnel Program Actions, Department of the Air 
Force. In communication dated August 7, 1970, that office stated that 
the examination to which Major Blose submitted was initiated 3 months 


(November 1, 1969) prior to his selection by the promotion board 
(January 30, 1970). The view was there expressed that since the ex- 
amination was initiated in connection with the officer’s projected vol- 
untary retirement, his voluntary act of submitting an application 
for retirement had the effect of an action which would have removed 


him from an active status and resulted in his transfer to the Retired 
Reserve section, a status which also would have made him ineligible 
for promotion. The view was also expressed that it would be more ap- 
propriate to apply the provisions of 10 U.S.C. 1374(a) to Major Blose, 
transferring him to the Retired Reserve section in the grade of lieu- 
tenant colonel but with retized pay as a major. 

Section 1374(a) of Title 10 provides, in part, that a Reserve com- 
missioned officer, unless holding an appointment or entitled to a higher 
grade under another provision of law, who is recommended for pro- 
motion to a higher Reserve grade and who, before being promoted, is 
transferred to the ‘Retired Reserve because of physical disability, 
transfers to the Retired Reserve in the grade for which he had been 
recommended. However, subsection (d) of section 1374 precludes en- 
titlement to increased pay or other benefits under that section unless 
otherwise provided by law. Rule 1, Table 8-2, Air Force Manual 35-7, 
is the regulation implementing that law. Since Major Blose was recom- 
mended for promotion to the grade of lieutenant colonel but before be- 
ing promoted to that grade—it was not to take effect until February 26, 
1971—he was transferred to the Retired Reserve because of physical 
disability, his situation ostensibly brings him within the purview of 
section 1374. 

In the light of the court’s holding in the Williams case cited above, 
we said in 40 Comp. Gen. 256, 259, that each case must be decided on 
its own merits; that is, whether under the particular facts and cireum- 
stances of the individual case concerned, the physical examination ac- 
tually received may reasonably be viewed for purposes of the fifth 
proviso of section 402(d) of the 1949 act (clauses (3) and (4) of 10 
U.S.C. 1372), as constituting a physical examination given in connec- 
tion with effecting a promotion. 

The Court of Claims and this Office have consistently viewed the 
fifth proviso of section 402(d) of the 1949 act and clauses (3) and (4) 
of section 1372, as requiring a definite degree of connection between 
the physical examination and the prospective promotion in order to 
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meet the conditions prescribed in those statutory provisions. In other 
words, the physical examination must have a direct and substantial 
bearing in connection with effecting a promotion. See the Williams 
case and Brandt v. United States, 155 Ct. Cl. 345 (1961). See, also, 
40 Comp. Gen. 240 (1960) ; 41 id. 749 (1962) ; and compare decision of 
September 2, 1970, 50 Comp. Gen. 156. 

In the Brandt case, the court took note of the plaintiff's contentions 
that there were physical examinations given in connection with pro- 
motion and retirement so close together as to be part and parcel of the 
same transaction, so that it might be properly said that the physical 
disability for which the plaintiff was retired was found to exist as a 
result of a physical examination given in connection with effecting a 
promotion, and that the case is on all fours with the Fredrickson, 
Leonard, Williams, and Clark cases. 

The court pointed out that in the Fredrickson, Leonard, and Clark 
cases there were actual physical examinations designated as physical 
examinations in connection with promotions. The court distinguished 
the Williams case from the other three cases there cited in that Wil- 
liams was not examined specifically in connection with his pending 
promotion, but he was examined in connection with his retirement for 
disability. The court held, however, that the inquiry made by the pro- 
motion board as to Williams’ physical condition established sufficient 
connection between the physical examination and the promotion to 
meet the requirements of the fifth proviso of section 402(d). 

The court further pointed out in the Brandt case that the plaintiff 
alleged nothing that would establish or even tend to indicate that he 
ever had a physical examination given “in connection with effecting 
a permanent promotion or a temporary promotion.” In concluding that 
the plaintiff did not satisfy the requirements of the fifth proviso of 
section 402(d) of the 1940 act, the court stated in part: 

* * * In effect plaintiff asks this court to hold that solely by virtue of the fact 
that plaintiff was retired for physical disability at a time when he was being 
considered for promotion, he has met the requirements of the fifth proviso of 
section 402(d), and should thus receive disability retirement pay based on the 
higher rank to which he would have been promoted had he remained in the 
service. This we cannot do. Had Congress intended the proviso to operate in that 
manner we believe it would have stated so, rather than imposing the specific 
requirement explicit in the language of the statute. * * * Plaintiff has actually 
sought to have this court extend the tenor of the cases disinguished above one 
step further, so as to eliminate the requirement of a degree of connection between 
physical examination and promotion from the fifth proviso of section 402(d). 
Since we have declined to do this, the establishment of facts indicating at least 
a degree of connection between physical examination and proposed promotion 
remains requisite to a cause of action under the statutory provision. * * * 

As the record indicates, Major Blose had a physical examination 
(on November 1, 1969) 3 months before his selection for promotion 
Jamment 30, 1970) to the grade of lieutenant colonel by the promotion 
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board, and he had another physical examination subsequent to such 
selection and before June 23, 1970 (the date the Secretary of the Air 
Force determined his unfitness for duty and directed that he be retired 
for physical disability). Nowhere does the record show any degree of 
connection between either physical examination and his selection for 
promotion to the higher grade of lieutenant colonel as contemplated by 
clause (3) of section 1372. On the contrary, the physical examination 
taken on November 1, 1969, is stated to have been in connection with 
his “projected voluntary retirement” and the examination subsequent 
to his promotion is stated to be “incidental to his retirement.” 

On the record before us and in the absence of a promotion physical 
examination within the purview of the court’s holding in the Brandt 
case, it is our view that the specific requirements of clause (3), 10 
U.S.C. 1372, have not been met in this case. Accordingly, there is no 
authority for payment of retired pay to Major Blose computed on the 
grade of lieutenant colonel. The voucher and supporting papers will 
be retained here. 


[ B-171252 J 


Contracts—Deliveries—Failure to Meet Schedule—Interpretation 
of “Time for Delivery” Provision 


The interpretation of the “Time for Delivery” provision in a contract for court 
reporting and transcription service of hearings before the National Transporta- 
tion Safety Board, Department of Transportation, is a question of law and not 
of fact for resolution under the “Disputes” clause of the contract. The require- 
ment to deliver transcripts originating outside of Washington, D.C., to the 
Docket Section of the Board, located in Washington, within 10 days, means the 
transcripts must be in the custody of the specified office within 10 calendar 
days from the date of the hearing, and the mere fact of mailing the transcripts 
before the expiration of the 10-day period does not constitute full compliance 
with the delivery clause. 


To the Hoover Reporting Company, Inc., January 22, 1971: 

Further reference is made to your letter dated November 9, 1970, 
with enclosure, requesting our Office to interpret Article III (a) of 
contract No. DOT-SB-10003 with the National Transportation Safety 
Board, Department of Transportation (DOT). 

The subject contract was awarded on June 29, 1970, for court report- 
ing and transcription service of hearings before the National Trans- 
portation Safety Board for the period July 1, 1970, through June 30, 
1971, in Washington, 1.C., and throughout the United States, includ- 
ing its territories and possessions. Standard Form No. 32, June 1964 
edition, which contained a “Disputes” clause, was incorporated into 
tho contract by reference. 

The part of the contract with which we are concerned deals with 
the time of delivery set forth in Article ILI, which reads as follows: 
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Copy to be furnished shall be designated REGULAR COPY or DAILY COPY 
as defined below and delivered as instructed by the presiding official : 

(a) REGULAR COPY: Transcripts shall be delivered as follows: ten (10) 
calendar days outside the Washington, D.C. area; five (5) calendar days 
in the Washington, D.C. area. 

(b) DAILY COPY: Complete transcripts of the day’s proceedings shall 
be delivered not later than 9:00 a.m. on the following business day. 

(c) Unless the contractor is otherwise directed, all transcripts ordered 
shall be delivered to the Docket Section, National Transportation Safety 
Board, Washington, D.C., during the regular business hours, with postage 
or other transportation charges fully prepaid by the contractor. 

Under the contract, acceptance of all transcripts “will be at destina- 
tions;” that is, at the Docket Section, National Transportation Board, 
Washington, D.C. 

You state that after meeting with representatives of DOT regard- 
ing the proper interpretation of the above-quoted delivery article, 
you have been unable to reach an agreement in view of DOT’s con- 
tention that in order to comply with this article, transcripts from 
outside the Washington, D.C., area “must be received” in the Wash- 
ington Office of DOT within 10 calendar days of the date of hearing. 
You contend that transcripts from outside the Washington, D.C., area 
which “are deposited in the United States Mail,” postage prepaid, 
and addressed to DOT, Washington, D.C., within 10 calendar days 
from the date of hearing, are in compliance with the article. You 
believe that such interpretation is consistent with the manner in which 
you interpreted similar provisions in other Government contracts. In 
view of these two different interpretations, you request our views in 
the matter. 

The record before us contains no indication of a dispute of fact 
which would be a matter initially for resolution by the administrative 
agency under the contract disputes clause, subject to review under 
standards contained in 41 U.S.C. 321. Rather, the question involved 
appears to be one of law rather than of fact; i.e., whether under the 
“Time of Delivery” provisions set forth in Article III of the contract 
the contractor is required to deposit transcripts from outside the 
Washington, D.C., area in the mail, if such mode of transmission is 
used, in sufficient time for them to be delivered to the Docket Section, 
National Transportation Safety Board, Washington, D.C., within 
10 days. 

It has been consistently held by the Court of Claims that the inter- 
pretation of the language of a contract is a question of law, not a 
question of fact. See Dynamics Corporation of America v. The United 
States, 182 Ct. Cl. 62 (1968), and the cases cited therein. 

We think that the language contained in Article IIT is unambiguous 
and is subject to only one reasonable interpretation with regard to 
the delivery requirements of transcripts emanating from outside the 
Washington, D.C., area. We believe that the contractor, unless other- 
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wise directed, is required to take appropriate measures to assure that 
ull transcripts originating outside Washington, D.C., will be delivered 
to the NTSB Docket Section within 10 days. If mail service is used, 
transcripts must be deposited in sufficient time to allow for delivery 
within the 10-day period to the designated place. In other words, 
under the terms of the time of delivery clause, delivery is effected 
when the transcripts are actually placed in the custody of the Docket 
Section within 10 calendar days from the date of the hearing. Hence, 
the mere fact of mailing before expiration of the 10-day period does 
not constitute full compliance with the clause. The foregoing is not 
intended in any manner to foreclose your company from pursuing 
any administrative remedies which might be available under the terms 
of the contract with further regard to the manner of contract 
performance. 


[ B-171459 ] 


Gratuities—Reenlistment Bonus—Extension of Enlistment—Pay 
Increase Rate Applicability 


A member of the uniformed services who had been paid a reenlistment bonus 
based on the 1969 pay scale for a 2-year extension of his enlistment, effective 
March 15, 1970, may only be paid upon the subsequent reextension of his en- 
listment for 1 year, effective March 15, 1972 on the basis of the 1969 pay scale, 
since the reenlistment bonus rate is governed by section 2(a) of Executive Order 
No. 11525, under which the bonus payment for the first extension was limited to 
the 1969 pay scale ; and since by virtue of 10 U.S.C. 509 the second extension placed 
the member “in exactly the same status as though he originally extended his en- 
listment for the aggregate of all the extensions” on March 15, 1970, payment for 
the 3-year aggregate reenlistment bonus is restricted to the 1969 pay scale by sec- 
tion 2(b) of Executive Order No. 11525. 


Gratuities—Reenlistment Bonus—Extension of Enlistment—More 
Than One—Effective Date of Aggregate Extension 


Upon reextending his reenlistment for 1 year 4 months effective July 2, 1971, a 
member of the uniformed services who at the time he first extended his enlist- 
ment for 10 months, effective March 2, 1970, was not entitled to a bonus, is sub- 
ject to section 2(a) of Executive Order No. 11525, which prohibits an increase 
in the payment of a reenlistment bonus to a member whose entitlement occurred 
after December 1969 and before April 15, 1970. Even though the member's bonus 
entitlement is based on the July 1971 extension of his enlistment, for the pur- 
pose of payment the day before the member began serving on his first extension 
corresponds to the statutory date “of discharge and release” contained in 37 
U.S.C. 308(a) ; and the aggregate reenlistment became effective March 2, 1970, 
requiring the reenlistment bonus to be computed on the basis of the 1969 pay 
scale. 


To the Secretary of Defense, January 22, 1971: 

Further reference is made to letter dated December 2, 1970, from 
the Assistant Secretary of Defense (Comptroller) requesting a deci- 
sion whether reenlistment bonus should be computed on the basis of 
the 1969 or the 1970 military pay rates for an extension of an enlist- 
ment entered into under the circumstances set forth in Department of 
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Defense Military Pay and Allowance Committee Action No. 446 which 
accompanied that letter. 
The questions are stated in the Committee Action as follows: 


1. If a member is paid a reenlistment bonus based on the 1969 pay scale for a 
2-year extension of enlistment effective 15 March 1970, should an additional] 
bonus for a subsequent 1-year reextension of the same enlistment effective 15 
March 1972 be based on the 1969 or 1970 pay scale? 

2. If a member is not entitled to a bonus when he first extends his enlistment 
for 10 months effective 2 March 1970, but becomes so entitled when he reextends 
for 1 year and 4 months effective 2 July 1971, should the bonus be based on the 
1969 or the 1970 pay scale? 


Statements suggesting the basis for the doubt with respect to the 
proper answers to these questions appear in the discussion in Com- 
mittee Action No. 446 and are as follows: 


Computing the additional bonus on the basis of a literal interpretation of the 
DODPM [Department of Defense Military Pay and Allowances Entitlements 
Manual] would require the use of the 1969 pay scale in the question one situation. 
It is noted, however, that Section 2(a) of Executive Order 11525 refers to en- 
titlement which occurs after 31 December 1969 and before 15 April 1970. Entitle- 
ment to the additional bonus in the question one situation does not occur until 15 
March 1972. It is also noted that if the 1970 rate is considered applicable for the 
additional bonus, the DODPM requires that the whole bonus (original plus addi- 
tional) be computed on the basis of the combined extensions and then the bonus 
for the first extension is deducted. This type of computation would, in effect, give 
the member a total bonus based entirely on the 1970 rates. 

In connection with question two, it is noted that a bonus is not payable for a 
10-month extension because the DODPM requires an extension or combined ex- 
tensions totaling 2 years or more for bonus entitlement. Although entitlement to 
the bonus in question two first accrues on 2 July 1971, it is again noted that the 
DODPM requires ‘computation of a bonus at the pay rate applicable on the day 
before a member began serving on his first extension. In this regard, the prob- 
lem in question two is similar to the one in the first question, 


In implementing section 8(a) of the act of December 16, 1967, Public 
Law 90-207, 81 Stat. 649, 654, 37 U.S.C. 203 note, and the Federal 
Employees Salary Act of 1970, Public Law 91-231, April 15, 1970, 
84 Stat. 195, 5 U.S.C. 5332 note, the President adjusted upward the 
rates of monthly basic pay for members of the uniformed services, 
the new rates being set forth in section 1 of Executive Order No. 11525, 
dated April 15, 1970, effective January 1, 1970. Section 2 of the same 
Executive order provides as follows: 

Sec. 2(a) A person who became entitled after December 31, 1969, but before 
the date of enactment of the Federal Employees Salary Act of 1970, to payment 
for items such as lump-sum leave, reenlistment and variable reenlistment bonus, 
continuation pay, any type of separation pay, or six months death gratuity, shall 
not be entitled to any increases in any such payment by virtue of this order. 

(b) Authority to prescribe other rules for payment of retroactive compensation 
shall be exercised for the uniformed services by the Secretary of Defense. En- 
titlement to retroactive pay under such rules shall be subject to the provisions of 
section 5 of the Federal Employees Salary Act of 1970, and shall conform as 
nearly as may be practicable to the provisions of Section 7 of the Act of Decem- 
ber 16, 1967, 81 Stat. 654. 

Pursuant to the quoted section 2(b), the Deputy Secretary of Defense 
in memorandum for the Assistant Secretary of Defense (Comptroller), 
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dated April 21, 1970, prescribed certain rules implementing the Ex- 
ecutive order. Rule 1 of the memorandum states in part that— 

A person who became entitled, after December 31, 1969, but before April 15, 1970 
to payment for items such as * * * reenlistment and variable reenlistment bonus 
* * * will not be entitled to any increase in any such payment by virtue of that 
Order. 

A reenlistment bonus is authorized under 37 U.S.C. 308(a) com- 
puted, in the case of «» member of a uniformed service who reenlists 
or voluntarily extends his enlistment in the Regular component of the 
service concerned for at least 2 years, on the basis of the basic pay to 
which the member was entitled “at the time of discharge or release.” 
The Secretary of the service concerned is authorized by subsection 
308(f) thereof to prescribe regulations for the administration of the 
provisions of that section. 

Section 509 of Title 10, U.S. Code, provides that under such regula- 
tions as the Secretary of the service concerned may prescribe, the term 
of an enlistment of a member of an armed force may be extended or 
reextended with his written consent for any period not exceeding 4 
years in all. Section 906 of Title 37, U.S. Code, provides that a mem- 
ber who extends his enlistment under 10 U.S.C. 509 is entitled to the 
same pay and allowances as though he had reenlisted; and that for the 
purpose of determining entitlement to reenlistment bonus, all exten- 
sions of an enlistment are considered one continuous extension. 

In implementing these laws, paragraph 10904 of the Department of 
Defense Military Pay and Allowances Entitlements Manual provides 
in pertinent part as follows: 

Compute reenlistment bonus as for actual reenlistment when a member vol- 
untarily extends his enlistment for 2 years or more. This includes combined ex- 
tension as provided below. * * * The additional bonus payable is computed on 


the basis of the combined extensions, * * *, Compute at pay rate applicable on day 
before he began serving on his first extension. * * * 


In our decision of July 18, 1960, 40 Comp. Gen. 14, we held that 
under provisions of law substantially the same as those in 10 U.S.C. 
509 and 37 U.S.C. 906, providing that a series of extensions is con- 
sidered as one continuous extension and places the member in exactly 
the same status as though he had originally extended his enlistment for 
the total period of all the extensions, the reenlistment bonus is com- 
puted on the basis of the rate of pay received on the day before the ef- 
fective date of the first extension. 

We also held in that decision that if a reenlistment bonus is paid for 
extensions aggregating 2 years, and a subsequent extension is made 
aggregating 3 or 4 years, an appropriate reenlistment bonus is payable 
computed on the longer period, but the previous bonus paid for the 
shorter period must be deducted. See also 46 Comp. Gen. 322 (1966) 
and B-163038, January 11, 1968. 


449-795 O - 72 - 35 
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In regard to the first question, the member’s bonus for the aggregate 
of 3 years should be based on the 1969 pay scale, since the reenlistment 
bonus rate would be governed by section 2(a) of Executive Order No. 
11525, which in effect provided that such a member was not entitled 
to have his bonus computed on the 1970 pay scale for his first exten- 
sion, and since his second extension places him “in exactly the same 
status as though he originally extended his enlistment for the aggre- 
gate of all the extensions.” 

With respect to question 2, as indicated above, all extensions of an 
enlistment are considered one continuous extension for the purpose of 
determining entitlement to reenlistment bonus (37 U.S.C. 906) and 
the reenlistment bonus is computed on the rate of monthly “basic pay 
to which member was entitled at the time of discharge or release” 
(387 U.S.C. 308). Regulations in Executive Order No, 11525 provide 
that a person who becomes entitled to payment of reenlistment bonus 
after 1969 and before April 15, 1970, will not be entitled to any in- 
crease in any such payment by virtue of that order. Implementing 
regulations in Department of Defense Military Pay and Allowances 
Entitlements Manual provide that in case of combined extensions of 
enlistment, the reenlistment bonus will be computed at the pay rate 
applicable on the day before the person began serving on his first 
extension. 

Since the total period of the extension of enlistment in this ques- 
tion amounted to less than 2 years prior to the second extension of 
enlistment, the member did not legally become entitled to a bonus 
based upon his extension of enlistment until July 1971, when he began 


his second extension. The computation of the reenlistment bonus must, 
however, under the law and regulations, be based upon the rates of 
basic pay in effect on the day before the effective date of his first exten- 
sion of enlistment ; that is, on the “day before he began serving on his 
first extension,” which corresponds to the statutory date “of discharge 
or release” in 37 U.S.C. 308(a). Since for the purpose of payment of 
reenlistment bonus the member is thus placed in the status of initially 
extending his enlistment for the aggregate of 2 years 2 months, effec- 
tive March 2, 1970, he became entitled by virtue of the second extension 
of enlistment to a bonus after December 31, 1969, but before April 15, 
1970, and is subject to the provisions of section 2(a) of the Executive 
order. 


Accordingly, the bonus in question 2 is for computation on the basis 
of the 1969 pay scale. 
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[ B-163654 J 


Compensation—Overtime—Inspectional Service Employees— 
Traveltime 


In the administration of inspection and grading programs, when events are not 
within the control of the Department of Agriculture, and an Agricultural Com- 
modity Grader is required to travel 8'%4 hours on Sunday to report for duty 8 a.m. 
on Monday to inspect and checkload a shipment of peanut butter being purchased 
by the Department, the travel is compensable at the overtime rates prescribed 
in 5 U.S.C. 5542(b) (2) (B). as the travel could not have been scheduled within 
the employee’s regular hours. The fact that the Government is reimbursed for 
all the costs incurred in providing the inspection and checkloading services has 
no bearing on the employee's entitlement to the payment of overtime for the 
services performed. 


Compensation—Overtime—Traveltime—Administratively Control- 
lable 


When an employee of the Dairy Division of the Division of Consumer and Market- 
ing Services of the Department of Agriculture is ordered to travel on Sunday 
in order to attend two national milk hearings scheduled during the week, one on 
Monday morning and the other on Friday, the requirement in the Administra- 
tive Procedure Act, 5 U.S.C. 554(b), which provides that the convenience of par- 
ticipants should be considered in fixing the time and place for hearings, does not 
remove the scheduling of hearings from the Department's control; for while 
the provision imposes a rule of reasonableness upon the agency's freedom in 
scheduling the hearings, it does not require the hearings to be scheduled at any 
particular time, Therefore, the traveltime of the employee is not traveltime within 


the meaning of 5 U.S.C, 5542(b) (2) (B) that is compensable as overtime. 


Compensation — Overtime — Traveltime — Status — Waiting for 
Transportation 


A Department of Agriculture employee returning from performing the temporary 
duties of an Agricultural Commodity Grader, whose air flight was delayed, is 
entitled under 5 U.S.C, 5542 to compensation for the “usual waiting time” for the 
interrupted travel that is prescribed by the Federal Personnel Manual, which 
means the time necessary to make connections in the ordinary travel situation, 
consistent with the performance of travel as expeditiously as possible, with an 
extension of time for heavy holiday traffic and inclement weather, minus time for 
eating and rest. As traveltime that cannot be scheduled or controlled qualifies 
for work, the employee whose regular tour of duty is 8 a.m. until 4:30 p.m., having 
traveled from 3:10 a.m. to 10:30 a.m. on Thanksgiving Day, is entitled to payment 
at his overtime rate from 3:10 a.m. to 8 a.m. and at the holiday premium pay rate 
from § am, to 10:30 a.m. 


Compensation—Overtime—Inspectional Service Employees— 
Traveltime 


Under the Agricultural Marketing Act of 1946 (7 U.S.C. 1622), the Department 
of Agriculture is required to perform inspection and grading services when pro- 
ducts are shipped or received in interstate commerce ; and, therefore, the required 
services are not within the control of the Department to enable the scheduling 
of an inspector’s travel during his regular duty hours. Therefore, an Agricul- 
tural Commodity Grader whose travel could not be scheduled during his regular 
duty hours is entitled to be compensated for his travel at the overtime rates pre- 
scribed by 5 U.S.C. 5542(b) (2) (B). 
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Compensation—Overtime—Traveltime—Administratively 
trollable 


The traveltime of a Food Inspector in the Consumer Protection Program of the 
Division of Consumer and Marketing Services of the Department of Agricul- 
ture, performed from 9 p.m. Sunday until 4 a.m. Monday—hours outside his 
regular tour of duty—in order to relieve an inspector who had been granted 
nonemergency annual leave, is not compensable as overtime since in scheduling 
the annual leave the need for a relief inspector should have been considered and 
the travel of the relief inspector scheduled within his regular duty hours. Also, 
the return travel of the relief inspector outside his regular tour of duty was 
not required by an event that could not be scheduled or controlled administra- 
tively; and, therefore, the return travel from the inspection site is not com- 
pensable under 5 U.S.C. 5542(b) (2) (B) as overtime. 


To the Secretary of Agriculture, January 26, 1971: 


This refers to the letter of October 6, 1970, from your Assistant 
Secretary for Administration, Mr. Joseph M. Robertson, regarding 
application of the provisions of Public Law 90-206, Federal Salary 
Act of 1967, approved December 16, 1967, which amended 5 U.S.C. 
5542 to provide: 

(a) Hours of work officially ordered or approved in excess of 40 hours in an 
administrative workweek or * * * in excess of 8 hours in a day, performed by 


an employee are overtime work and shall be paid for, except as otherwise pro- 
vided by this subchapter, at the following rates: 


* + + * . 
(b) For the purpose of this subchapter- 
* 7 + * + + * 


(2) time spent in a travel status away from the official-duty station of an 
employee is not hours of employment unless 


* * * * * * * 


(B) the travel * * * (iv) results from an event which could not be scheduled 
or controlled administratively. 


Federal Perso:nel Manual Letter 550-52, containing implementing 
instruction and information, provides in pertinent part : 


Travel which results from an event which cannot be scheduled or controlled 
administratively is also a new condition under which travel is considered hours 
of work. The phrase “could not be scheduled or controlled administratively” 
refers to the ability of an:Executive agency * * * and the government of the 
District of Columbia to control the event which necessitates an employee's travel. 
The control is assumed to be the agency’s whether the agency has sole control, or 
the control is achieved through a group of agencies acting in concert, such as 
a training program or conference sponsored by a group of Federal agencies, or 
sponsored by one in the interest of all, or through several agencies participating 
in an activity of mutual concern, such as an agency hearing on an aircraft 
accident. 

os * * * * + * 


On the other hand, travel will be considered hours of work when it results 
from unforeseen circumstances (e.g., a breakdown of equipment) or from an 
event which is scheduled or controlled by someone or some organization outside 
of government. * * * 





Comp. Gen. | DECISIONS OF THE COMPTROLLER GENERAL 521 


The Assistant Secretary suggests that the concept of administrative 
control by the Government set out is not fully realistic as it relates 
to certain inspection and grading services which the Department of 
Agriculture is required to render under 7 U.S.C., sections 71-87 and 
1621-1627. He states: 


While the statutes require the provision of services, they do not specifically 
establish the times at which such services must be provided. In practice, how- 
ever, the degree of administrative control which the Agency may have in the 
strict language of the law does not exist in any realistic administration of the 
inspection and grading programs. Frequently, if the services * * * are not fur- 
nished at the times they specify, they would suffer severe economic losses. For 
example, if a ship in port requests a grain appeal inspection, this must be done 
before longshoremen can proceed with loading its cargo. If C&MS [Division of 
Consumer and Marketing Services of the Department of Agriculture] were to 
deny this service until an employee could be ordered to travel within his regular 
hours of work, the ship could be tied up in dock and faced with possible demur- 
rage costs of three to four thousand dollars a day for each day of delay in port. 


The letter poses several cases as being typical of those encountered 
by the Agriculture Department. The first is the case of Mr. Ray E. 
Tannehill, who is employed as an Agricultural Commodity Grader of 
the Fruit and Vegetable Division of C&MS. Mr. Tannehill was or- 
dered to travel for 814 hours on a Sunday from Fayetteville, Arkansas, 
to Dallas, Texas, in order to report for duty at 8 a.m. on Monday to 
inspect and checkload a shipment of peanut butter being purchased by 
the Agriculture Department. The applicable purchase agreement for 
the peanut butter provides for certain inspection and checkloading 
functions to be provided by the Government. With regard to this 
contract requirement, the letter states : 

* * * Before the contractor can ship the carlots required, he must have com- 
plied with the requirement for inspection and checkloading * * *. If services 
are not provided when he requests them, the contractor could be assessed 
liquidated damages for late delivery of a product by the same agency that would 


not furnish him the inspection and checkloading services in time to permit him 
to meet his deadline. 


+ + + * * * * 


* * * We believe that when requirements are imposed on contractors to obtain 
inspection or checkloading services from USDA before they can make delivery 
of the commodities, the furnishing of these services at times requested by the 


contractors becomes an event which USDA cannot realistically schedule or 
control. * * * 


We recognize that while certain inspections are of such a nature 
that to be of any value, they must be on a “surprise” basis and are 
schedulable by the Government, many others can be performed only 
at certain stages of production or when certain events occur which, as 
a practical matter, are not within the control of the Government. 
Where an employee's travel is occasioned by the necessity for an in- 
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spection of the latter type, and his travel cannot be scheduled within 
his regular working hours, as in Mr. Tannehill’s case, his travel would 
be compensable at overtime rates as prescribed by 5 U.S.C. 5542(b) 
(2)(B). 

It is further inquired whether the fact that the Government is re- 
imbursed for all costs incurred in providing the inspection and check- 
loading services makes it proper to compensate the employees per- 
forming travel. We do not believe this factor is material, since entitle- 
ment to overtime compensation under the statute previously referred 
to is in no way related to reimbursement to the United States for the 
cost of services by its employees. 

The second case posed is that of Mr. Dunn, an employee of the Dairy 
Division of C&MS, who was ordered to travel.on Sunday in order to 
attend two national milk hearings in Washington scheduled during 
the week, one on Monday morning and the other on Friday. The letter 
states that if the first meeting had not been scheduled on Monday, the 
work necessary for the second meeting would not have been completed 
before Saturday, thereby requiring the parties involved to stay the 
weekend to resume the following week. For this reason, it appears to 
be the opinion of your agency that the decision to convene the hearing 
on Monday morning was required by the Administrative Procedure 
Act (5 U.S.C. 554(b)), which provides: 

* * * In fixing the time and place for hearings, due regard shall be had for 
the convenience and necessity of the parties or their representatives. 

The question is asked whether the existence of a law such as this, 
which influences where and when meetings and hearings are to be 
scheduled by the Government, removes such scheduling from agency 
control and whether, under the circumstances described, Mr. Dunn’s 
traveltime is thus compensable. 

While the cited statute imposes a rule of reasonableness upon the 
agency’s freedom to schedule hearings, nevertheless it does not require 
the hearing to be scheduled at any particular time. The fact that 


economy or other reasons may be responsible for scheduling a meeting 
on Monday does not provide a basis for concluding that such a meeting 
is beyond the administrative control of the agency involved. We note 
that hearings and conferences are singled out in the FPM Letter as 
being among the activities over which an agency or group of agencies 
ordinarily has control : 


* ** The phrase “could not be scheduled or controlled administratively” 
refers to the ability of an Executive agency * * * to control the event which 
necessitates an employee's travel. The control is assumed to be the agency's 
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when the agency has control, or the control is achieved through a group of 
agencies acting in concert, such as a training program or conference sponsored 
by a group of Federal agencies, or sponsored by one in the interest of all, or 
through several agencies participating in an activity of mutual concern such as 
an agency hearing on an aircraft accident. 


Under the circumstances described, Mr. Dunn’s traveltime would not 
be compensable as overtime. 

The third case posed is that of Mr. Gerald R. Savitz, an Agricul- 
tural Commodity Grader with the Grain Division of C&MS, who was 
released from temporary duty in New Orleans, Louisiana, and ordered 
to return to Spokane, Washington. He left New Orleans on a flight 
which departed at 11:05 a.m., CST, on November 27, 1968, and arrived 
in Seattle at 2:45 p.m., PST, the same day. Mr. Savitz had standby 
reservations on the next flight to Spokane, but since space was not 
available, he waited for the next flight, which departed Seattle at 8:15. 
The Spokane airport was closed by fog, and after circling for nearly 
2 hours, the flight returned to Seattle at 11:45 p.m. There having been 
no flights to Spokane until 2 p.m. on the following day, which was 
Thanksgiving, Mr. Savitz took a chartered bus provided by the airline, 
which left Seattle at 3:10 a.m. and arrived in Spokane at 10:30 a.m. 

Federal Personnel Manual, Supplement 990-2, Book 550, subchapter 
S1-8, page 550-8.01 provides: . 

In determining the amount of time in a travel status which would be included 
as hours of employment, an employee is considered to be in a travel status only 
for those hours actually spent traveling between his official duty station and his 
point of destination, or between two temporary duty points, and for usual wait- 
ing time which interrupts travel. 

We have not been given any indication of the reason for Mr. Savitz’ 
return travel to Spokane. We would stress in this connection that the 
fact that his travel to New Orleans might have been occasioned by an 
administratively uncontrollable event would not of itself serve to 
qualify the return travel as overtime within the requirements of 5 
U.S.C. 5542(b) (2) (B). The return travel must also have been in con- 
nection with an uncontrollable event, in order to be compensable as 
hours of work. However, for purposes of considering the question of 
what is “usual waiting time” within the meaning of the quoted FPM 
provision, it will be assumed that the return travel falls within the 
requirement of 5 U.S.C. 5542. 

Mr. Savitz spent 514 hours waiting for the Spokane flight from 
Seattle, and an additional 314 hours awaiting the bus. Your agency’s 
question concerns his entitlement to compensation for these waiting 
periods. The term “usual waiting time” refers to the time necessary 
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to make connections in the ordinary travel situation, consistent with 
the overriding mandate that travel should be performed as expedi- 
tiously as practicable. In Mr. Savitz’ case, the time which he was re- 
quired to wait between connections was extended because of heavy 
holiday traffic and inclement weather. While the full amount of such 
waiting time may not be regarded as “usual,” we believe that it would 
not be unreasonable to allow up to 3 hours of waiting time beyond Mr. 
Savitz’ regular tour of duty, reimbursable at overtime rates in accord- 
ance with 5 U.S.C. 5542. Thus on November 27, Mr. Savitz would be 
entitled to 614 hours overtime computed as follows: waiting time— 
4:30 p.m. to 8:30 p.m., minus 1 hour for rest and eating equals 3 hours, 
plus 314 hours traveltime from 8:15 p.m. to 11:45 p.m. 

Further inquiry is made as to how much of the traveltime on Novem- 
ber 28, Thanksgiving Day, should be paid at the overtime rate and 
how much is compensable as holiday premium pay. For purposes of - 
subchapter 5, 5 U.S.C. 5542(b) defines as “hours of employment” time 
spent in a travel status as a result of an event which could not be 
scheduled or controlled administratively. Subchapter 5, at 5546(b) 
makes provision for holiday premium pay as follows: 

An employee who performs work on a holiday designated by Federal Statute, 
Executive order * * * is entitled to pay at the rate of his pasic pay, plus pre- 
mium pay at a rate equal to the rate of his basic pay, for that holiday work 
which is not— P 

(1) in excess of 8 hours; or 

(2) overtime work as defined by section 5542(a) of this title. 
Thus, time spent in a travel status meeting the requirement of 5542 
(b)(2)(B) would qualify as work within the meaning of 5546(b). 
See B-168726, January 28, 1970, wherein hours of travel were com- 
pensated at holiday premium pay rates. 

On Thanksgiving Day, for the time from midnight until 3:10 a.m., 
no waiting time is allowable, since the maximum of 3 hours per trip 
was used on November 27. Mr. Savitz did, however, perform travel 
which constituted work from 3:10 a.m. until 10:30 a.m. Since his 
regular tour of duty was from 8 a.m. until 4:30 p.m., traveltime from 
8 a.m. until 10:30 a.m. would be compensable as holiday premium pay, 
while travel performed between 3:10 a.m. and 8 a.m. would be com- 
pensable at the overtime rate. See 37 Comp. Gen. 1 (1957) ; 38 id. 560, 
(1959). 

The third question presented in connection with Mr. Savitz’ travel 
is whether any deduction ought to be made for sleeping and eating 
time. In this connection, note the treatment of eating time in the com- 
putation of overtime for November 27. With regard to November 28, 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 525 


we feel, in light of the fact that the travel was not performed over an 
extended period of time and because there apparently were no accom- 
modations on the bus for sleeping, that no time need be deducted for 
sleeping. Nor, in view of the particular circumstances of Mr. Savitz’ 
travel, need eating time be deducted for the 28th. 

The fourth case posed is that of Mr. Albert W. Chumley, an Agri- 
cultural Commodity Grader with the Livestock Division, C&MS, who 
was ordered to travel on two Sundays in order to perform meat grad- 
ing duties on Monday morning at approximately 6 a.m. 

The Agricultural Marketing Act of 1946 (7 U.S.C, 1622) provides: 

The Secretary of Agriculture is directed and authorized * * * (h) to inspect, 
certify, and identify the class, quality, quantity and conditions of agricultural 
products when shipped or received in interstate commerce, under such rules 
and regulations as the Secretary of Agriculture may prescribe * * *. 

The USDA regulations implementing this section which are found 
in 7 CFR, part 53, provide: 
$53.8 How to obtain service. 


(a) Application. Any person may apply to the Director or Chief for service 
under the regulations with respect to livestock or products in which the applicant 
is financially interested * * * 

(b) Notice of eligibility for service. The applicant for service at any establish- 
ment will be notified whether his application is approved. * * * 


* * * * + + 
§53.9 Order of furnishing service. 

Service under the regulations shall be furnished to applicants in the order in 
which requests therefor are received, insofar as consistent with good manage- 
ment, efficiency and economy.* * * 

In practice, applicants request grading services at specific hours, 
and you state that it has been the policy of your agency to meet their 
requests even though doing so requires travel by your employees out- 
side their regular hours of work. 

The statute under which the Agriculture Department is required 
to perform inspection and grading services contemplates that such 
services as are required will be provided when the agricultural prod- 
ucts are shipped or received in interstate commerce, which is a matter 
over which the Government is without control, In order for inspection 
and grading to serve the purpose intended by the statute, the services 
must be provided when requested, and to the extent that on this 
account an employee's travel cannot be scheduled during his regular 
duty hours, his travel is compensable at overtime rates. We view the 
needs of the applicants for inspection and grading services as events 
over which the agency has no administrative control, giving rise to an 


official necessity for the travel. This should obviate the necessity for 
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an answer to the question of whether the requirement of applicants 
for grading services constitutes a valid reason for ordering your 
employees to perform noncompensable travel. 

The final example concerning the need for replacing an employee 
granted leave is similar to example No. 2 in the Federal Personnel 
Manual, except that travel in the case which you pose was incurred to 
relieve an employee who had been granted nonemergency annual leave 
rather than emergency annual leave. Mr. Buddy Sebastian, a Food 
Inspector in the Consumer Protection Program of C&MS, traveled 
outside of his regular duty hours from 9 p.m. Sunday until 4:30 a.m. 
on Monday morning, from Dallas, Texas, to Russellville, Arkansas, 
to relieve an inspector there who had been granted nonemergency 
annual leave. His assignment was to perform the inspection required 
by 21 U.S.C. 455(b) which provides: 

The Secretary, whenever processing operations are being conducted, shall 

cause to be made by inspectors, post mortem inspection of the carcasses of each 
bird processed * * * 
Mr. Sebastian returned to Dallas the following Sunday, traveling 
from 12:30 a.m. to 8:30 p.m. It is asked whether Mr. Sebastian is 
entitled to overtime compensation for the hours spent traveling to 
and from his temporary duty assignment in Russellville. 

With respect to Mr. Sebastian's travel to Russellville, it is clear 
that the leave in question and the required travel involved could 
have been administratively arranged to avoid the necessity for such 
travel outside of Mr. Sebastian’s regular workweek. Absence of the 
inspector at Russellville because of nonemergency annual leave begin- 


ning on a Monday was an event which could have been avoided by 
proper administrative scheduling. For example, the leave could have 
been scheduled to begin on a Tuesday or Wednesday, and Mr. Sebas- 
tian’s traveltime could have been scheduled within his regular work- 
ing hours. Federal Personnel Manual, chapter 630, subchapter 3, 
provides : 


3.4(b) Agency authority 

(1) General: Annual leave provided by law is a benefit and accrues auto 
matically. However, supervisors have the responsibility to decide when the leave 
may be taken. This decision will generally be made in light of the needs of the 
service rather than solely on the desires of the employee. Supervisors should 
insure that annual leave is scheduled for use so as to prevent any unintended loss 
at the end of the leave year 


In view of the statutory inspection requirement cited above, one 
factor which should have been taken into consideration in scheduling 
annual Jeave was the installation’s need for a relief inspector, giving 
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due regard to the policy of scheduling the relief inspector’s travel 
within his regular duty hours. Since there was administrative control 
over the scheduling of leave at the Russellville installation, as well 
as Mr. Sebastian’s travel thereto, the hours of such travel are not 
compensable as overtime work. 

As in examples No. 1 and No. 5 of the Federal Personnel Manual, 
the Civil Service regulations or instructions provide that unless return 
travel outside of duty hours is required by an event which itself 
could not be scheduled or controlled administratively, it is not hours 
of work. In Mr. Sebastian’s case, no reason for the performance of 
the return travel at the time it was in fact performed was indicated. 
Apparently Mr. Sebastian’s return travel on Saturday morning was 
because the Russellville inspector's leave terminated at that time. 

We trust that the foregoing adequately covers the questions 
presented. 


[ B-170306 J 


Meetings—Attendance, Etc., Fees—Federally Sponsored Meetings— 
Military Personnel 


The registration fees incurred by a member of the uniformed services while on 
temporary duty, incident to. attendance at a meeting, conference, or workshop 
sponsored by a Federal agency, may be reimbursed to the member from appro- 
priations available to the Department of Defense for travel expenses under ap- 
propriate Departmental regulations when the member is otherwise properly 
directed by orders of competent authority to attend the meeting in a temporary 
duty status; but since the Federal agency meeting is not a meeting of a technical, 
scientific, professional, or similar organization within the contemplation of 87 
U.S.C. 412, the approval of the Secretary of Defense required by section 412 is 
not necessary. 


To the Secretary of the Navy, January 27, 1971: 

Further reference is made to letter dated June 18, 1970, from the 
Assistant Secretary of the Navy (Manpower and Reserve Affairs) 
requesting a decision as to whether there is any legal bar to the use 
of Department of Defense appropriations available for travel expenses 
to reimburse a member for registration fees incident to the attendance 
at a meeting, conference, or workshop sponsored by a Federal agency 
when such expense is incurred by him while on temporary duty. The 
letter was forwarded here on July 2, 1970, by the Department of De 
fense Per Diem, Travel and ‘Transportation Allowance Committee and 
the request was assigned PDTATAC Control No. 70-32, 

In his letter, the Assistant Secretary advised that the above Com 
mittee has received for consideration a recommendation that para- 
graph M4408 of the Joint Travel Regulations be revised to indicate 
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that a registration fee as mentioned above is not a miscellaneous re- 
imbursable expense. In this connection, the Assistant Secretary says 
that while 37 U.S.C. 412 provides for the use of Department of Defense 
appropriations available for travel when approved by the Secretary 
concerned or his designee, for expenses incident to the attendance of a 
member of an armed force under that department at a meeting of a 
technical, scientific, professional, or similar organization, it is silent 
regarding its application to both privately and federally sponsored 
meetings. 

He says it has been the policy through the years, however, to apply 
its provisions only to meetings sponsored by private organizations. 
He also states that even though the law does not specifically provide 
for reimbursement of a registration fee, such fee has been considered an 
integral part of the privately sponsored meeting and is currently reim- 
bursable to a member who pays it from personal funds. 

Accordingly, the Assistant Secretary has expressed the belief that 
the above provision of law does not preclude reimbursement to a 
member of an armed force of the required registration fee paid by 
him incident to his attendance at a meeting sponsored by a. Federal 
agency, and neither does such provision require prior approval by the 
Secretary concerned or his designee before travel funds can be used 
for such temporary duty. However, he says that a question has arisen 
as to the propriety of reimbursing a member for registration fees in- 
cident to attendance at a federally sponsored meeting. 

Section 412, Title 37, U.S. Code, reads as follows: 

Appropriations of the Department of Defense that are available for travel 
may not, without the approval of the Secretary concerned or his designee, be used 
for expenses incident to attendance of a member of an armed force under that 
department at a meeting of a technical, scientific, professional, or similar 
organization. 

That provision of law stems from section 605 of the Department of 
Defense Appropriation, Act, 1954, dated August 1, 1953, Ch. 305, 
67 Stat. 349, 5 U.S.C. 174a (1952 ed., Supp II). Similar provisions, 
on a fiscal year basis, were contained in the prior appropriation acts 


for the fiseal years 1945 through 1953, 


Prior to the issuance of Change 192 on January 1, 1969, paragraph 
M4408 of the Joint Travel Regulations, included in part I, chapter 4, 
relating to miscellaneous reimbursable expenses in connection with 
travel and temporary duty, limited reimbursement of registration fees 
to those incident to attendance at meetings of a technical, professional, 


scientific, or other non-Federal organization, as set forth in adminis- 
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trative regulations of the Service concerned. By Change 192, para- 
graph M4408 was changed to provide, under regulations of the Service 
concerned, for reimbursement of registration fees incident to attend- 
ance at meetings sponsored by Federal agencies, as well as meetings of 
non-Federal organizations, as previously authorized incident to tem- 
porary duty. 

Current implementing regulations of the Department of the Army 
(Army Regulation No. 1-211, dated April 24, 1970) and the Depart- 
ment of the Air Force (Air Force Regulation 30-9, dated October 28, 
1968), which provide for the attendance of military personnel at meet- 
ings of technical, scientific, professional, and other similar private 
organizations, expressly exclude from their application attendance at 
meetings and conferences sponsored or convened by Federal agencies. 
However, the regulations of the Department-of the Navy, promulgated 
on the basis of the above-mentioned Change 192 provide otherwise. 
Paragraph 5 of SECNAVINST 4651.8H, dated January 30, 1970, 
specifies that attendance by military personnel at and participation in 
meetings sponsored by Federal agencies and recognized non-Federal 
societies and organizations and expenses incident thereto shall only 
be authorized when the criteria contained in enclosure (1) are met. 

Enclosure (1) to the instruction sets forth criteria and procedures 
for authorizing attendance at meetings sponsored by non-Federal or- 
ganizations as well as meetings sponsored by Federal agencies. Para- 
graph la(a) provides that expenses incident to the attendance at and 
participation in meetings convened or sponsored by Federal agencies 
may be authorized under the the provisions of existing military travel 
instructions; and that where a registration fee is required incident to 
the attendance at and participation in these meetings, approval by 
the Secretary or his designee will be required. 

We find nothing in the legislative history of the act of August 1, 
1953, or in the prior appropriation laws, indicating any intention by 
the Congress that the law was to apply to meetings sponsored by or 
held under the auspices of a Federal department or agency. And there 


would seem to be no proper basis for considering a Federal department 
or agency, as such, as a “technical, scientific, professional, or similar 


organization,” within the contemplation of section 412, Title 37, U.S. 
Code. 

Therefore, we are of the opinion that, under appropriate Depart- 
mental regulations, appropriations available for travel expenses may 


be used for reimbursement of registration fees paid incident to attend- 
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ance at federally sponsored meetings of the type involved when the 
member is otherwise properly directed by orders of competent author- 
ity to attend the meeting in a temporary duty status, Also, it is our view 
that Secretarial approval is not required as it otherwise would 


be if the meeting were sponsored by an organization within the 
contemplation of section 412. 


[ B-171017 J 


Contracts—Awards—Small Business Concerns—Bid Bond Princi- 


pal Deviation 


s ; so 7 sj ; ‘ . 
The low bid submitted under a total small business set-aside for an Air Force 
Base construction project which bore the three names of the joint venture shown 
in the bid bond accompanying the bid, but was signed by the president of the 
only small business concern involved, may not be awarded to either the joint 
venture or the small business concern on the basis the two large business firms 


had associated with the small business concern only for the purpose of obtaining 


the bid bond. As to the joint venture, there was none at the time of bid sub- 


mission or opening, and subsequently submitted information could not create 
the joint venture for the purpose of bid ratification—even if it could, the joint 
venture as a large concern would be ineligible for award, nor would an award 
to the small concern be proper as the bid bond named a joint venture as the 
principal. 


To Sellers, Conner & Cuneo, January 28, 1971: 


We refer to your protest, by telegram of October 13, 1970, as supple- 


mented by subsequent correspondence, on behalf of Balboa Structural 
Industries, Inc. (Balboa), of San Diego, California, against the 


rejection of a low bid submitted in the name of “Balboa Structural 


Ind. Inc. Zurn-Huwin” on a Department of the Army construction 
project at Galena Air Force Base, Alaska. The procurement solicita- 
tion is invitation for bids (IFB) DACA85-—71B-0004, issued June 23, 
1970, by the United States Army Engineers District, Alaska, and the 
procurement is a total small business set-aside. 

The bid, which bore the signature of Arch W. Coutris over the title 
“Pres. Balboa Struct. Ind.,” included a certification that the bidder 
was a small business concern. The required bid bond, which accom- 
panied the bid, was signed by Arch W. Coutris over the title “Presi- 
dent.” The principal named in the bid bond was “Balboa-Zurn-Huwin, 
a Joint Venture,” and the bidder also represented itself as a joint ven- 
ture in the Representations and Certifications, Standard Form 19-B, 
which accompanied its bid. 

The record establishes that the low bidder concedes the joint ven- 
ture does not qualify as a small business concern for the purpose of 
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the procurement ; however, Balboa alone does so qualify. The question 
before our Office for decision, therefore, is whether the low bid as 


submitted may be accepted as a bid by Balboa in consideration to 
evidence furnished by Balboa to the Government after bid opening 


to the effect that Balboa’s association with Huwin (Huwin Corpora- 
tion) and Zurn (Zurn Engineers) is not a joint venture but simply an 
indemnification arrangement whereby Balboa has been enabled to 


obtain the bid bond and other bonding, if necessary, as required by the 
IFB. 


The evidence submitted by Balboa to the contracting officer and 
to the Small Business Administration (SBA) after bid opening in- 


cludes a memorandum of understanding signed on September 16, 1970, 


by the presidents of Balboa, Huwin, and Zurn. Pursuant of agree- 
ment of the parties as set forth in the memorandum, Zurn and Huwin 
are to receive payments of $50,000 each from Balboa in return for their 
agreement to be indemnitors on the bonding required of Balboa; Zurn 


and Huwin will have no other obligations with reference to the proj- 


ect; and Balboa alone is to be responsible for performing the work 
required by the contract. The record also includes, however, copies 
of letters dated September 24, 1970, in which Zurn and Huwin separ- 


ately advised the contracting officer that Balboa’s president had power 


of attorney to bind the respective companies on the bid bonds and on 


the bidding documents for the project in question and specifically 
stated, “We shall sign the Performance and Payment Bonds and the 
contract if requested by the U.S. Army Corps of Engineers.” 


A letter addressed by Balboa under date of September 18, 1970, to 
the SBA San Diego District Office includes the following pertinent 


statements: 


When I prepared the final bid documents for submittal from those prepared 
by our Mr. Whalen, I became concerned that the bid documents required the 
same name as that indicated on the bond. Otherwise, our bid would be non- 
responsive. Therefore, under Balboa Structural Industries, Inc., I added Zurn 
Huwin to conform more closely with the name Balboa-Zurn-Huwin on the 
bond. 

The bid bond was validated by my signature only and by the corporate seal 
of Balboa Structural Industries, Inc. only, showing that Balboa was the company 
totally responsible for all the work. Zurn and Huwin were providing bonding sup- 
port only for a fixed fee previously agreed upon. The bid documents were also 
signed and validated only by my signature to signify Balboa’s exclusive responsi- 
bility as the sole prime contractor for the project. 

Since this project was established as a small business set-aside, we were 
inspired to bid, knowing that large firms who sometimes bid even below cost 
could not qualify as bidders. Our problem was bonding only. We have the re- 
sources and the talent to perform a fine project for the Alaska U.S. Army Corps 
of Engineers. We were extremely fortunate to have introduced to Zurn, a large 
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listed corporation on the New York Stock Exchange and to Huwin, a very suc- 
cessful company financially, who were willing to indemnify our bonding com- 
pany. They helped to solve our bonding problem. 

A memorandum dated September 17, 1970, bearing the signature 
of the SBA District Counsel and relating to the subject of the size 
determination of Balboa Structural Industries, Inc., commences with 
the statement, “Balboa admits that if Balboa is a joint venturer with 
Zurn-Huwin that Balboa would not be a small business concern as 
defined in section 12&3-8(a)(1) of the Small Business Administra- 
tion’s Rules and Regulations.” The memorandum also includes a 
discussion of the difficulties encountered by small business construction 
firms in obtaining necessary bonding for construction projects; reviews 
the evidence submitted by Balboa and expresses Counsel’s opinion 
that only an indemnification agreement exists between Balboa, Zurn, 
and Huwin; and concludes that Balboa is a smal] business concern 
for the procurement in question. A letter dated September 18, 1970, 
from the District Director of the SBA San Diego office to the procuring 
activity reads as follows: 

Confirming teletype of today, copy attached, this office has made an examina- 
tion of all evidence regarding the subject. Our findings indicate subject firm 
is a small business firm within the purview of the Small Business Administration's 
rules and regulations for the above noted construction work. Our findings also 


indicate this is not a joint venture project within the purview of same rules 
and regulations. 


The contracting officer justifies his rejection of the low bid on the 


basis of nonresponsiveness in view of what he regards as a direct con- 
flict between the memorandum of understanding, evidencing only an 
indemnification agreement among the three firms, and the Zurn and 
Huwin letters of September 24, evidencing agreement of Zurn and 
Huwin to be bound on the contract. The notice of rejection, by letter 
of October 14, 1970, addressed to Mr. Coutris of Balboa, reads as 
follows: 


This is to advise you that your bid on Invitation DACAS5-—71-—B-—0004 for the 
construction of certain additional facilities at Galena Airport. Alaska is rejected 
as it is considered not responsive. Your bid was as a joint venture and the docu- 
ments subsequently submitted by you do not support that alleged relationship. 
It is questionable whether or not you had authority to bind either Zurn Engineers 
and/or Huwin Corporation as a joint venture in the bidding or the subsequent 
obligation to execute a contract conforming to the obligations of your bid and 
the invitation. 


In your protest, you maintain that Balboa, as attested by the presi- 
dents of Balboa, Zurn, and Huwin in separate affidavits dated Octo- 
ber 30 and November 2, which you have forwarded to our Office, has 
authority to sign all of the bid documents and contract documents in 
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the name of Balboa-Zurn-Huwin. You further maintain that the parties 
do not have a joint venture relationship, because a joint venture would 
not have qualified for the small business set-aside in light of the status 
of Zurn and Huwin as large business and that the joint venture format 
was used on the bid and on the bid bond only because such was the form 
in which the bonding company agreed to issue the bid bond. Accord- 
ingly, you urge, the bid should be considered as the bid of Balboa alone, 
who does have the status of a small business concern as represented in 
the bid, and not as the bid of an ineligible joint venture. You specifi- 
cally request, however, that the award be made to “Balboa Structural 
Ind. Inc., Zurn-Huwin,” the name which is reflected in both the bid and 
the bid bond. 

The statute which governs the award of this advertised procure- 
ment, 10 U.S.C. 2305(c), provides for award to the responsible bidder 
whose bid conforms to the invitation for bids and is most advantageous 
to the Government, price and other factors considered. Paragraph 
2407.1, Armed Services Procurement. Regulation, relating to award 
of formally advertised procurements, is consistent with the statute. A 
joint venture is recognized as an entity to which a contract may be 
awarded under such provisions. 89 Comp. Gen. 524, 529 (1960). How- 
ever, the contract which is awarded under the statute must be executed 
with the entity which submitted the bid. 33 Comp. Gen. 549 (1954). 

There is substantial agreement that in order to constitute a joint 
venture, certain factors must be present. Such factors include a con- 
tribution by the parties of money, property, effort, knowledge, skill, 
or other assets to a common undertaking; a joint property interest in 
the subject matter of the venture and a right of mutual contro) or man- 
agement of the enterprise; expectation of profits or the presence of ad- 
venture; a right to participate in the profits; and usually a limitation 
of the objective to a single undertaking or ad hoc enterprise. 46 Am. 
Jur, 2d 7. 

The evidence submitted by Balboa indicates that Zurn and Huwin 
had not agreed at time of bid submission or bid opening to participate 
in performance of, or to be equally bound with Balboa on, the contract. 
It isapparent, therefore, that there was no joint venture, and therefore 
no legal entity, answering to the name of Balboa Structural Ind., Inc., 
Zurn-Huwin for the purpose of bid submission or contract perform- 
ance, either at the time the bid was submitted or at the time the bids 
were opened, as was represented in the bid and in the bid bond. 


With respect to the statements dated September 24, which were sub- 
mitted by Zurn and Huwin after bid opening, advising that Balboa’s 
president was authorized to sign the bid and contract in their names, it 
would appear that such statements could only serve to create a joint 


449-795 O 
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venture at such late date. If in fact a joint venture was created at such 
time, it would appear to be conceded by the record that the joint ven- 
ture would necessarily have to be classified as a large business concern 
and therefore would not be eligible to receive an award. However, even 
if that were not true, it is our opinion that a joint venture cannot be 
created after bid opening for the purpose of ratifying a bid submitted 
without authority in the name of the joint venture. 

We must therefore conclude that an award to “Balboa Structural 
Ind. Inc., Zurn-Huwin” would not result in an enforceable contract as 
contemplated by the procurement statute and regulations. Neither 
would an award in the name of Balboa Structural Industries, Inc.. 
alone be proper, since the bid bond named a joint venture as the princi- 
pal, and the surety’s liability to the joint venture could not be imputed 
to Balboa as a bidder or contractor independent of the joint venture. 
See section 4.14, Stearns Law of Suretyships. 

In line with the foregoing, it is our opinion that the low bid may not 
properly be accepted, and your protest is therefore denied. 


[ B-171616 J 


Contracts—Deliveries—Defective Supplies, Etc.—Government 
Inspection Prior to Delivery 


The approval by the contracting agency of a press proof of the artwork for plastic 
litter bags submitted by the contractor in accordance with the specification re- 
quirements, notwithstanding the word “Boundary” was misspelled as “Boundry,” 
estops the agency from denying payment to the contractor on the basis the bags 
were defective within the contemplation of paragraph 5(d) of Standard Form 
32; and, therefore, the Government's acceptance was not conclusive, since the 
inspection and approval of the press proofs of the artwork was separate from the 
inspection and acceptance intended under paragraph 5(d) concerned with a 
latent defect that cannot be discovered by inspection. Whether or not the offer 
of the contractor to furnish labels with the word “Boundary” correctly spelled 
for attachment to the bags is accepted does not affect the agency's obligation for 
the contract price. 


Appropriations—Availability—Expenses Incident to Specific Pur- 
poses—Necessary Expenses 


The propriety of the Forest Service of the Department of Agriculture to use the 
appropriation entitled “Forest Protection and Utilization” for the payment of 
plastic litter bags is for determination on the basis of whether the contract in- 
volved is reasonably necessary or incident to the execution of the program or 
activity authorized by the appropriation. If no other appropriation provides more 
specifically for items such as litter bags, the appropriation may be used to satisfy 
the contract. 


To George W. Webster, Department of Agriculture, January 29, 
1971: 


Reference is made to your letter of November 16, 1970, Reply No. 


6540, requesting an advance decision concerning the propriety of a pos 
sible payment pursuant to Forest Service Contract No, 09-1066, 
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The contract was consummated with the Bemis Company, Inc., on 
January 19, 1970, in the amount of $2,000 for the supply of 50,000 
plastic litter bags to the Superior National Forest, Duluth, Minnesota. 
The contracting officer contends that Bemis should be refused payment 
for delivering bags which were defective in that the artwork embodied 
a misspelled word (Boundry instead of Boundary) on one side of the 
bags. 

Included in the Solicitation was a sheet of Supplemental Instrue- 
tions and Conditions to SF-33A which required : 

3. Proof 

Before final printing it is required that a press proof be sent and approval 
received to proceed with final printing. 

This same clause was repeated in part B, Technical Specifications, on 
a Specification Sheet which was appended to the contract. 

Pursuant to these requirements, a Mr. Manion of the Bemis Com- 
pany submitted the final artwork layouts on February 2; and they were 
inspected, approved, and accepted by Robert H. McHugh, as evidenced 
by his letter of February 3, 1970. 

Relying upon this approval of the photographic plates of the art- 
work, Bemis printed and delivered the bags on February 25, 1970, 
which, Forest Service admits, met specifications in all respects except 
for the misspelled word. 

On March 6, Bemis was informed that the bags were unacceptable 
due to said error, after which the Government encumbered itself in the 
amount of $2,000 by placing a separate order for 50,000 litter bags with 
the corrected printing. 

Attention is directed to Standard Form 32 of the General Services 
Administration, which was included in the contract. Paragraph 5(d), 
under the section entitled “INSPECTION” provides : 

The inspection and test by the Government of any supplies or lots thereof does 
not relieve the Contractor from any responsibility regarding defects or other 
failures to meet the contract requirements which may be discovered prior to 
acceptance, Except as otherwise provided in this contract, acceptance shall be 
conclusive except as regards latent defects, fraud, or such gross mistakes as 
amount to fraud. [Italie supplied. | 

In construing paragraph 5(d), our Office has consistently declared 
that in the absence of an allegation of fraud, acceptance by the Gov 
ernment is conclusive unless the defect may be properly described as 
latent. “A latent defect is one which could not have been discovered 
by inspection. Washburn Storage Co. v. General Motors Corp., 83 5.E. 
2d 26, 29.” B-146714, April 3, 1962. 

Included in the instant solicitation were facsimiles of the artwork 
to be performed on each side of the litter bags. The word “Boundary,” 


which was misspelled on the approved photographie plates, appears in 
large capital letters squarely in the center of the layout in such a salient 
fashion that the error should be readily apparent. As such, there re- 
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mains no basis whatsoever for doubt that this was any but the most 
patent of defects. While paragraph 5(d) is generally construed to re- 
late to inspection and acceptance of the end items delivered under the 
contract, it is our opinion that where, as in the instant case, artwork is 
to be incorporated into the end item and the contract requires the con- 
tractor to submit press proofs for inspection and approval prior to 
proceeding with manufacture and delivery of the end items, such 
inspection and approval must be viewed as a separate inspection and 
acceptance of the artwork under paragraph 5(d). It follows that in- 
spection and approval of the press proofs operated as acceptance of the 
patent error contained therein, and the Government is now estopped to 
renounce such acceptance. In this connection, see 36 Comp. Gen. 5, 7 
(1956), where we concluded : 

* * * There seems no doubt that the manufacturer materially changed its 
position to its disadvantage when the first lots of hooks and axes were inspected, 
accepted and released for shipment. 

In the circumstances, and considering the further fact that the reported defects 
were not latent defects, we are of the opinion that the Government has no valid 
can? * * 

While not legally liable to the Government for the defect, the record 
indicates that Bemis nevertheless manifested good faith in obligating 
itself in the additional amount of $490 by manufacturing 50,000 pres- 
sure-sensitive labels with the word “Boundary” correctly spelled, and 
now offers to supply such labels to the Forest Service at no additional 
cost. Whether the Forest Service should accept delivery of the bags and 
corrective labels is a matter for administrative determination. How- 
ever, irrespective of whether delivery is accepted or declined, based 
upon the present record it is our opinion the Forest Service is obligated 
to Bemis for the contract price of $2,000. 

You have also requested our opinion concerning the propriety of 
using the appropriation entitled “Forest Protection and Utilization” 
for such a payment. 

The test which our Office has applied is whether the contract involved 
is reasonably necessary or incident to the execution of the program or 
activity authorized by the appropriation. 29 Comp. Gen. 419 (1950). 
The language of the appropriation act. provides that the entitled ap- 
propriation’s purpose is : 

For necessary expenses of the Forest Service, not otherwise provided for. 
including the administration, improvement, development and management of 
lands under Forest Service administration, fighting and preventing forest fires 


on or threatening such lands * * *, P. L. 91-98, 91st Cong. H.R. 12781, October 
29, 1969. 


If there is no other appropriation providing more specifically for 
items such as litter bags, our Office will not object to the use of this 
appropriation to satisfy the contract, since the litter bags would 
appear to be reasonably necessary or incident to the activities 
described above. 
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Station Allowances—Military Personnel—Temporary Lodgings— 
Delayed Departure No Fault of Member or Dependents 


The additional temporary lodging allowance provided by paragraph M4303- 
2e(2), Joint Travel Regulations, when the departure of a member with depend- 
ents from an overseas duty station is delayed beyond the 10-day period of 
entitlement through no fault of the member or his dependents, should not have 
been paid to a member whose departure was delayed awaiting court-martial 
proceedings, since the charges of misconduct against the member established 
prima facie that he was not without fault for the delay. Therefore, there was 
no entitlement to the allowance for the period during which charges were pend- 
ing, and the member would be eligible to receive the allowance only if exonerated 
from blame. However, having been found guilty—and it is immaterial if charges 
were made in a civil action or under the Uniform Code of Military Justice— 
the erroneous allowance payments would be for recoupment but for the fact 
the administrative regulations were not clear. 


To the Secretary of the Army, February 3, 1971: 


By letter dated October 7, 1970, the Assistant Secretary of the 
Army requests a decision whether a staff sergeant, USAF, is entitled 
to temporary lodging allowance under the circumstances disclosed. The 
request has been assigned Control No. 70-51 by the Per Diem, Travel 
and Transportation Allowance Committee. 

The Assistant Secretary refers to paragraph M4303-2e(2), Joint 
Travel Regulations, which provides for the payment of additional 
temporary lodging allowance to a member with dependents when the 
10-day period of entitlement upon departure from an overseas perma- 
nent duty station authorized by subparagraph (1) begins and depar- 
ture is delayed through no fault of the member or his dependents. 
He says that the sergeant, whose departure from his permanent duty 
station was delayed while he was awaiting court-martial, was in re- 
ceipt of temporary lodging allowance during part of the period of 
delay. The action of the overseas commander in authorizing additional 
temporary lodging allowance has been questioned on the basis that the 
member caused the delay in departure from his permanent duty sta- 
tion by allegedly committing the offenses for which he was held for 
trial by court-martial and, therefore, was not entitled to additional 
periods of temporary lodging allowance. This does not appear, how- 
ever, to be the view of all components of the Department of the Air 
Force. 

Accordingly, the Assistant Secretary requests a decision as to 
whether the commission of acts leading to a member’s being held for 
court-martial should be considered the proximate cause of delay in 
departure from a permanent duty station, and whether such delay was 
the fault of the member so as to cause loss of entitlement to tempo- 
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rary lodging allowance for the period of delay. Also, he asks whether 
a finding of not guilty in the court-martial proceedings would result 
in a different holding from that reached if the finding were guilty. 

The file shows that the sergeant was reassigned from a station in 
Holland to McConnell Air Force Base, Kansas, with effective date of 
transfer for record purposes shown as October 10, 1969. The orders 
stipulated a port call date of November 29, 1969, for the member and 
his dependents and authorized the member a 30-day delay in the 
country where his overseas duty station was located. He and his family 
had been living on the local economy, and his lease expired on Novem- 
ber 29, 1969, at which time he was required to vacate the premises to 
make room for an incoming military family. 

The file shows further that the member’s household goods were 
picked up for transoceanic shipment on November 11, 1969. However, 
the member’s goods were later seized by Customs officers and he was 
detained for investigation by the Office of Special Investigations, 
for possible court-martial proceedings. Since it was determined that 
the member’s wife, being of Dutch nationality, would suffer hardship 
if she went to the United States without her husband, the port call 
was canceled. The member was unable to locate furnished housing on 
the local economy and was therefore required to occupy hotel or hotel- 
like accommodations. It is shown further that the sergeant’s wife was 
pregnant and on December 5, 1969, she was within a 60-day travel 
restriction applicable to dependents in that condition. 

On March 12, 1970, the member’s wife gave birth to a child and 
therefore was further restricted from permanent change-of-station 
travel. On March 17, 1970, the member was tried by general court- 
martial, found guilty of the charges preferred against him and was 
sentenced to 3 months’ hard labor without confinement and reduction 
in grade. The record shows that he was paid temporary lodging 
allowance for the period from November 29, 1969, through January 8, 
1970, and from February 21 through March 13, 1970. 

Paragraph M4303-2e(1), Joint Travel Regulations, implement 
ing section 405 of Title 37, United States Code, and in effect during 
the period involved, provides that the period of entitlement upon 
departure to temporary lodging allowances—authorized for the pur 
pose of partially reimbursing a member for the more than normal 
expenses incurred in hotels or hotel-like accommodations and public 
restaurants——will be the last 10 days preceding the day of departure 


of the member from his permanent overseas duty station in compliance 


with permanent change-of-station orders, with certain exceptions not 
here pertinent. Subparagraph (2) provides in pertinent part that 
when the period of entitlement begins and actual departure is delayed 
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through no fault of the member or his dependents, additional entitle- 
ment may be authorized or approved by the commander concerned, 
or his designee, in increments of 10 days or less, for the entire period 
that temporary lodgings are required to be utilized. 

The file shows an administrative disagreement as to the interpreta- 
tion of the word “fault” contained in paragraph M4303-2e(2) of the 
regulations. By letter dated June 19, 1970, Headquarters, USAFE, 
expressed the opinion that the sergeant’s delay was within his con- 
trol and therefore if he had not tampered with U.S. mail nor at- 
tempted to include alcoholic beverages in his household goods, he 
would not have been detained beyond his original departure date. 
Consequently, it was concluded that all of the temporary lodging al- 
lowance received by the member should be recouped. 

In a letter dated July 2, 1970, Headquarters, United States Air 
Force, Washington, D.C., contended, however, that the word “fault” 
is not synonymous with “blame” in the legal or moral sense, but, 
rather, it refers to a choice or election in regard to temporary lodging 
allowance. Since in this case the delay was not of the member's choice, 
the view was expressed that he was entitled to temporary lodging al- 
lowance both before and after the court-martial: Also, the letter made 
reference to USAFE Supplement 1, Air Force Manual 177-105, a copy 
of which was enclosed, and directed attention to item 5 of attachment 
2 thereto. That attachment relates to extension of TLA upon delayed 
departure through no fault of the member or his dependents, and 
under item 5 reasons listed for extension of temporary lodging allow 
ance beyond 10 days include change in port reporting date, and illness 
or involvement in civil court actions of the member or dependents, 
The contention is made that since there is no indication whether 
success or failure in civil court action would have a bearing on recoup 
ment of temporary lodging allowance; and since no mention is made 
of action under the Uniform Code of Military Justice (UCMJ), 
members facing charges under UCMJ should receive similar 
treatment. 

The word “fault” generally connotes an act to which blame, censure, 
impropriety, shortcoming, or culpability attaches, 35 C.J.S, “Fault,” 
page 960, and authorities cited. Though that word may be susceptible 
to different constructions, it is our opinion that in the context of the 
provision under consideration, it should be given the generally ac 
cepted meaning of “blameworthy,” “wrongful,” or “culpable,” 

We are of the opinion that if a member's departure from his over 


seas station is delayed beyond 10 days because of charges involving 
misconduct, such charges would establish prima facie that the delay 
was not without his fault; and payment of additional temporary 
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lodging allowance is not authorized while such charges are pending 
and after conviction, if tried and found guilty, regardless of whether 
the member is charged in a civil action or under the Uniform Code 
of Military Justice. 

If, however, the member is tried and acquitted of the charges, or 
the charges are dismissed without trial, or are dismissed upon review 
after conviction, resulting in his exoneration from blame, we are also 
of the opinion that temporary lodging allowance would then be pay- 
able, as otherwise authorized, for the period of delayed departure. 

In the case presented, since the sergeant was found guilty in a 
court-martial proceeding of actions which resulted in his departure 
being delayed, it is evident that the member's delayed departure was 
not without his fault. However, as indicated above, the administrative 
regulations were not clear with regard to withholding payment pend- 
ing the disposition of charges under the Uniform Code of Military 
Justice. In these circumstances, and since we do not appear to have 
considered the matter in prior decisions, recoupment of the amount 
of temporary lodging allowance paid prior to this decision in this 
and other cases will not be required if the payments were correct in 
other respects. The questions presented are answered accordingly. 


[ B-170584 J 


Contracts—Modification—Change Orders—Within Scope of Con- 
tract 


A value engineering change substituting solid state tuners for electro-mechanical 
tuners intended as replacement components for electronic Countermeasures Sets 
properly was effected by the issuance of a change order to the sole producer of 
the sets since competitive procurement was not required as the change was within 
the changes clause contained in the letter contract for the tuners and does not 
constitute a “cardinal change’ within the meaning of 10 U.S.C. 2304(g) and 
paragraph 3-805 of the Armed Services Procurement Regulation. The change also 
is in accord with the rule in Keco Industries, Inc. v. United States, 364 F. 2d 838, 


that in determining whether a change is within the general scope of the contract, 
consideration should be given to both the magnitude and quality of a change and 
whether the original purpose of the contract had been substantially altered. 


To Loral Electronic Systems, February 9, 1971: 

We refer to your letter of August 25, 1970, and the prior correspond- 
ence, protesting the issuance of a change order to replace electro- 
mechanical tuners with solid state tuners under Letter Contract No. 
N00019-70-C-0587 between the United States Navy, Naval Air Sys- 
tems Command, and the Bunker-Ramo Corporation. 

The subject letter contract dated June 27, 1970, requires replacement 
components for the ALQ-86 Electronic Countermeasures Set. We are 
advised by the Department of the Navy that Bunker-Ramo was the 
only known producer of the ALQ-86 and that the subject contract was 
entered into with that firm in order to assure that the replacement 
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components being procured will perform the same function in the 
equipment as the component it will replace. 

The contract called for 42 electro-mechanical tuners and 40 ampli- 
fiers as components for the ALQ-86. It is reported that on July 10, 
1970, Bunker-Ramo submitted a value engineering change proposal 
to deliver 42 solid state tuners in lieu of the 42 electro-mechanical 
tuners and 40 amplifiers. The Navy states that it was extremely inter- 
ested in this proposed change to solid state tuners because of cost sav- 
ings as well as technical advantages, including improved performance 
and greater reliability. 

You state that on July 24, 1970, your firm, the producer of the 
electro-mechanical tuners for Bunker-Ramo, submitted an unsolicited 
proposal to the Navy for a semi-solid state tuner. In this connection, 
you advise that prior to the award of the letter contract to Bunker- 
Ramo, your firm had a series of discussions with Navy concerning the 
use of solid state tuners for the ALQ-86; that as a result of these 
discussions Loral submitted a technical proposal for solid state tuners 
on June 17, 1970, and a price proposal on July 24, 1970, and that this 
proposal was for a two-channel tuner with a provision for growth to 
a third channel at a later date. You report that following receipt of 
your July 24, 1970 proposal, the Navy advised you that it was planning 
to issue a request for quotations for a three-channel solid state tuner, 
and that while your firm was preparing technical specifications for 
the three-channel tuner the Navy decided to allow Bunker-Ramo to 
develop a two-channel solid state tuner under a change order. 

The Navy reports, however, that your July 24, 1970 proposal was 
considered technically unacceptable because it continued to utilize 
electro-mechanical components in the servo-drive section. By letter 
dated August 13, 1970, your firm was notified of this objection. Also 
by letter of August 13, 1970, your firm advised the Navy that Loral 
would submit a proposal within a few days to replace the electro- 
mechanical components with solid state components. But on the same 
date, August 13, 1970, the change order was issued to Bunker-Ramo 
effecting its value engineering change proposal. Navy’s determination 
not to conduct a competitive procurement for solid state tuners under 
the contract was based on the following reported reasons: 

(1) The ALQ-86 is a highly specialized equipment and the Navy 
desired that the responsibility for overall system compatibil- 
ity remain with the manufacturer of the equipment. 

(2) In order to meet systems compatibility requirements, another 
contractor would need either an ALQ-86 or a specification for 
the tuner. An ALQ-86 was not available to be furnished an- 
other contractor and a specification for the tuners was not in 
existence. 
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(3) It was necessary to issue the change order by 13 August 1970 
so that Bunker-Ramo would not incur costs on electro- 
mechanical tuners and would be able to deliver solid state 
tuners in accordance with the contract delivery schedule in 
the place of electro-mechanical tuners. The delivery schedule 
is tailored to meet urgent fleet requirements. 

You question Navy’s right to utilize the “changes” clause of the 
letter contract to accomplish this procurement. It is your contention 
that these solid state tuners constituted a new procurement and that 
the Loral proposal should have received consideration in accordance 
with the provisions of 10 U.S.C. 2304(g), and Armed Services Pro- 
curement Regulation (ASPR) 3-805, which require that discussions 
be held with all responsible offerors who submit proposals within a 
competitive range, price and other factors considered. 

We believe the propriety of the contracting officer’s action depends 
on whether the change comes within the changes clause incorporated 
in the letter contract or whether it constitutes a “cardinal change” 
outside the scope of the clause. If the change is cardinal we agree that 
the provisions of 10 U.S.C. 2304(g) and ASPR 3-805 apply. . 

The applicable changes clause permits changes in the “drawings, 
designs or specifications”; however, the change must be “within the 
general scope of the contract.” Whether a change is within the general 
scope of the contract is not always easy to determine. We believe there 
are sufficient similarities between this situation and that considered by 
the Court of Claims in Keco Industries, Inc. v. United States, 176 Ct. 
Cl. 983, 364 F. 2d 838 (1966), to warrant following the logic of that 
case in the present situation. In Keco a change from electric refrigera- 
tors to gasoline-driven refrigerators was held to be a change within 
the scope of the changes clause. The court there stated that considera- 
tion should be given both the magnitude and quality of the change 
and whether the original purpose of the contract had been substan- 
tially changed. 

In light of all of the circumstances, we cannot conclude that the 
original purpose of the contract was so changed here as to require a 
conclusion that the change was beyond the scope of the contract. 

Accordingly, your protest against the issuance of the change order 
in this case is denied. 


[ B-171597 J 


Contracts—Specifications—Qualified Products—Production Line 
Certification Propriety 


The proposed “NASA Microelectronics Reliability Program” that would establish 
a Qualified Products List for microcircuits and require production line certifica- 
tion of manufacturers prior to procurement although restrictive of competition 
is considered acceptable on the basis of agency need since the testing of micro- 
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circuits to determine the extremely high level of quality and reliability assurance 
demanded by the space program is either impossible or impractical and the 
criticality of the product justifies the pre-qualification procedures. Therefore, 
the restriction on competition resulting from the program is not an unreasonable 
or invalid restriction in conflict with 10 U.S.C. 2304(g) and 10 U.S.C. 2305(a) 
and (b). However, as the line certification is a departure from normal proce- 
dures, the right is reserved to give the matter further consideration. 


To the Acting Administrator, National Aeronautics and Space Ad- 
ministration, February 9, 1971: 


We refer to a letter of December 22, 1970, from your Assistant Gen- 
eral Counsel for Procurement Matters requesting our review and com- 
ments on a proposed “NASA Microelectronics Reliability Program.” 

The proposed program would establish within NASA a NASA 
Qualified Products List for microcircuits. In addition, the program 
would require production line certification of manufacturers prior to, 
and independent of, any particular NASA procurement of microcir- 
cuits. This line certification would be a condition to the qualification 
of a manufacturer’s microcircuit as a class A microcircuit for the pur- 
pose of the proposed NASA Qualified Products List. 

As noted by your Assistant General Counsel, the proposed certifica- 
tion of a manufacturer’s production line appears to go one step beyond 
current programs instituted by the Government in its attempt to ob- 
tain highly reliable products. Since the program will undoubtedly 
require microcircuit manufacturers to invest their funds and time in 


obtaining certification of their production lines, our views are re- 
quested as to whether the program appears on its face to be valid with 
respect to concept and proposed execution. The legal question involved 
is correctly stated in the letter of December 22 as follows: 


Specifically, the principal legal issue appears to be whether, in accordance 
with 10 U.S.C. 2804(g) and 10 U.S.C. 2305(a) and (b), the proposed NASA 
microcircuit reliability program permits such free and full competition as is con- 
sistent with the nature and requirements of the product (microcircuits) to be 
procured. In brief, is the proposed program, which admittedly would have a 
restrictive effect on competition, realistically adapted to measurement of the 
manufacturer’s responsibility and not unduly restrictive? We believe that this 
question should be answered affirmatively, and we ask for your advice with 
respect to this question, and for other comments you may have on the proposed 
program. 

The proposed NASA program, with respect to qualified products, is closely pat- 
terned after the Department of Defense's regulations (ASPR Part 11 and Chap- 
ter IV of the Defense Standardization Manual M200B (April 1, 1966). We have 
built into these regulations, as a condition to qualification of a class A micro- 
circuit, the requirement of line certification. 


Section 2304(g) of Title 10, United States Code, provides in part 
that in all negotiated procurements in excess of $2,500, proposals must 
be solicited from the maximum number of qualified sources consistent 
with the nature and requirements of the supplies or services to be 
procured, Section 2305(a) of the same Code title provides in part that 
in formally advertised procurements the specifications and invitations 
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for bids “shall permit such free and full competition as is consistent 
with the procurement of the property and services needed by the 
agency concerned,” while section 2305(b) thereof requires, among 
other things, that specifications in bid invitations contain the necessary 
language and attachments to permit full and free competition. 

We have noted, with respect to the provisions of section 2305(a) 
(Title 10, U.S.C.), that the section and its legislative history indicate 
that the individual agencies are vested with a reasonable degree of 
discretion to determine the extent of competition which may be re- 
quired consistent with the needs of the agency. 36 Comp. Gen. 809, 816 
(1957). In this decision, which upheld the use of a qualified products 
system, we observed that legitimate restrictions on competition in Gov- 
ernment procurement have been determined to be valid when the needs 
of the agency required it, citing 35 Comp. Gen. 161 (1955) ; 26 zd. 676 
(1947) ; and 20 éd. 862, 865 (1941). 

The central question here, therefore, is not whether the proposed 
line certification requirement would restrict competition—this admit- 
tedly it would do—but whether the requirement for line certification 
in appropriate instances is reasonable and consistent with the needs 
of your Administration. In this connection, Attachment A to the draft 
of the Management Instruction sets forth the purpose and justification 
for the line certification requirement as follows: 


The purpose of certification of manufacturing lines is, prior to and independent 
of any procurement action, to provide additional and necessary reliability assur- 
ance by the only practical means known—by holding within established limits 
the manufacturing process and material controls at critical points to assure the 
quality and homogeneity of units during manufacture. The intended NASA use 
of qualified microcircuits from certified lines is in space and aeronautical hard- 
ware requiring the highest level of quality and reliability to ensure success of 
missions and to protect from injury, death, and damage the personnel, craft and 
equipment involved in such missions. Testing of microcircuits to determine this 
highest level of quality and reliability assurance is either impossible because 
not within the state-of-the-art, or impractical because of the length of time or 
cost, or both, which would be needed to conduct such tests before acceptance or 
use. Therefore, to assure continuous availability of microcircuits to meet these 
needs, line certification will be required under appropriate circumstances. 


Line certification under the proposed program would, in effect, con- 
stitute a determination of a prospective contractor’s responsibility, 
i.e., ability and capacity to manufacture the particular microcircuit to 
be procured, While determinations concerning a contractor’s responsi- 
bility must be made before contract award, we have not ordinarily 
sanctioned such determinations prior to bid opening since to do so 
might foreclose the receipt of proposals from responsible contractors 
of whom the procurement agency is not aware. Thus, in the usual case, 
such prebid opening determinations have been considered as unduly 
restricting competition within the meaning of the statutes governing 
competition. In the instant case, however, it is represented that the 
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testing of microcircuits to determine the extremely high level of qual- 
ity and reliability assurance demanded by the space program is either 
impossible or impractical. We do not question the needs or the require- 
ments of your agency with respect to the high level of quality and 
reliability assurance for microcircuits, nor do we see any basis for 
questioning the representation that testing of such microcircuits before 
acceptance or use is either impossible or impractical. Bidder prequali- 
fication procedures are provided for in some circumstances where justi- 
fied by the criticality of the product. See Armed Services Procurement 
Regulation (ASPR) 18-209. We cannot conclude, therefore, that the 
restriction on competition resulting from the proposed program is an 
unreasonable or invalid restriction in conflict with the provisions of 
10 U.S.C. 2304(g) and 10 U.S.C. 2305(a) and (b). Accordingly, we 
will interpose no objection to the adoption of the proposed “NASA 
Microelectronics Reliability Program” at this time. However, since 
line certification prior to bid opening for purposes of determining 
bidder responsibility is a wide departure from normal procedures, we 
reserve the right to give this matter further consideration should it 
later develop that the program either itself, or as implemented, 
unduly restricts competition beyond the legitimate needs of your 
Administration. 
[ B-170938 J 


Federal Credit Unions—Property Lost or Damaged—Disposition of 


Moneys Received in Settlement 

Moneys received from carriers by the National Credit Union Administration 
(NOUA) in settlement for goods lost or damaged in transit that were shipped 
in connection with the operations of the Administration should be deposited for 
credit to the account of the Administration and not the general fund of the Treas- 
ury since the miscellaneous receipts rule (31 U.S.C. 484) is not for application, 
as the operating funds of the NCUA are not provided by annual appropriations 
but by fees and assessments upon credit unions pursuant to 12 U.S.C. 1755, which 
provides for the deposit of collections from the credit unions with the Treasurer 
of the United States for credit to the account of the Administration. 


To the Administrator, National Credit Union Administration, Feb- 
ruary 10, 1971: 


Reference is made to a letter of September 30, 1970, from Mr. Car- 
roll Smith, Assistant Administrator for Administration, requesting 
an exception for the National Credit Union Administration from the 
general rule requiring the deposit of funds received in settlement for 
goods lost or damaged in transit into the Treasury as miscellaneous 
receipts. 

The incident precipitating the request was a loss of office equip- 
ment caused by the wreck of a moving van during a shipment from 
Charlottesville, Virginia, to Harrisburg, Pennsylvania. We have been 
advised informally that your agency is no longer concerned about that 
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particular nominal loss since the funds have already been deposited 
into the general fund of the Treasury, but is concerned with the appli- 
cation of the general rule on future occasions. 

The miscellaneous receipts rule is codified in 31 U.S.C, 484 (section 
3617, Revised Statutes) and reads as follows: 

The gross amount of all moneys received from whatever source for the use 
of the United States, except as otherwise provided in section 487 of this title, 
shall be paid by the officer or agent receiving the same into the Treasury, at as 
early a day as practicable, without any abatement or deduction on account of 
salary, fees, costs, charges, expenses, or claim of any description whatever. * * * 

Your Assistant Administrator’s letter states that all operating funds 
of the National Credit Union Administration are provided from char- 
ter, examination, and supervision fees charged to Federal credit 
unions, and that your agency has not received public funds through 
appropriations since July 1, 1953. He adds that the application of 
31 U.S.C. 484 and our prior decisions thereunder would have the ef- 
fect of charging your member credit unions with the cost of replacing 
items which they had paid for in the first place. Therefore, he con- 
tends that the intent of Congress in establishing the financial arrange- 
ment for the National Credit Union Administration was to exempt 
it from the genera] rule and he refers us to the principle of our deci- 
sion B-4906, dated October 11, 1951, making an exception for the Old- 
Age and Survivors Insurance Trust Fund. 

The statutory authority for the collection of fees from Federal 
credit unions for the payment of the expenses of the Administration is 
section 5 of the Federal Credit Union Act, 12 U.S.C. 1755, as amended, 
which reads in part as follows: 

All such fees shall be deposited with the Treasurer of the United States for the 
account of the Administration and may be expended by the Administrator for 
such administrative, supervisory and other expenses incurred in carrying out the 


provisions hereof as he may determine to be proper, the purpose of such fees be- 
ing to defray such expenses as far as practicable. 


The latest amendment to the Federal Credit Union Act was Public 
Law 91-206, approved March 10, 1970, which created the National 
Credit Union Administration as an independent agency to replace the 
Bureau of Federal Credit Unions which had been located in the Social 
Security Administration of the Department of Health, Education, 
and Welfare. Both the Senate and House Reports on the new law 
confirm that the full expenses of operation have been and will continue 


to be paid by fees collected from the credit unions. House Report No. 
91-341 states at page 2: 


One of the most important aspects of this legislation is that the establishment 
uf the Administration will not cost the tawpayers a single penny nor result in any 
appropriations by Congrcas, since all the operating costs of the agency will be 
borne by fees and assessments paid by the more than 12,000 Federal credit unions 
in the United States. For more than 15 years, the supervision and regulation of 
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credit unions has been carried out without any expense to the taxpayers. In 
short, all costs of operating the National Credit Union Administration will be 
borne directly by credit union fees and assessments. [Italic supplied. ]} 


We decided in 35 Comp. Gen. 615, 618 (1956) that the fees collected 
from Federal credit unions in payment for services rendered by the 
Bureau of Federal Credit Unions represent appropriated funds and 
are subject to the various restrictions and limitations on the uses of 
appropriated moneys. While that decision would preclude the pay- 
ment of insurance premiums, it did not involve the question of the ap- 
plication of 31 U.S.C. 484 to moneys received from carriers for goods 
lost or damaged in transit, and our holding there does not necessarily 
mean that the miscellaneous receipts rule is applicable to such receipts. 

In the decision cited to us as the basis for your request, B-4906, 
October 11, 1951, the question raised was the proper disposition of 
miscellaneous collections received by the Bureau of Old-Age and 
Survivors Insurance which was financed, not by appropriations, but 
with funds transferred from the Federal Old-Age and Survivors In- 
surance Trust Fund. We held that the Bureau’s recoveries for lost or 
damaged Government property were clearly identified with trust ex- 
penditures, since all administrative expenses were paid from trust 
funds, and that those receipts should be credited to the trust fund 
which bore the costs of acquisition. 

In the present case, the operating funds of the National Credit 
Union Administration are likewise not provided by annual appropria- 
tions but instead by assessments upon credit unions pursuant to the 
quoted provisions of 12 U.S.C. 1755. We agree with you that the prin- 
ciple established in 1951 for the Bureau of Old-Age and Survivors 
Insurance is applicable here. See also 22 Comp. Gen. 1133 (1943). 

Accordingly, any amounts recovered by the National Credit Union 
Administration for property lost or damaged in connection with the 
operations of the Administration should be deposited for credit to 
the account of the Administration and not into the general fund of 
the Treasury. 


[B-171232] 


Contracts—Negotiation—Late Proposals and Quotations—<Accept- 
ance in Government’s Interest 


The propriety of considering two proposals under an amendment to a small busi 
ness set-aside for fin assemblies that changed quantities and delivery rates—one 
proposal from a concern whose late offer had been rejected, the other from a con 
cern whose proposal under the amendment was an inilial offer which is being 
considered for partial award of a proposed low combination award—will not be 
questioned, The two late offerors having expended considerable time and effort 
in competing for the procurement, and the urgent need for the supplies not war 
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ranting the reopening of the negotiations, the desirability of applying the late bid 
concept to the negotiating area in these circumstances appears appropriate even 
though, generally, untimely submitted initial proposals will not be admitted into 
the award competition. 


To the Secretary of the Army, February 10, 1971: 

Reference is made to a letter dated January 5, 1971, AMCGC-P, 
from the Army Materiel Command, concerning request for proposals 
No. DAAA09-71-R-0024, dated July 24, 1970, a total small business 
set-aside issued by the Army Ammunition Procurement and Supply 
Agency, Joliet, Illinois. It was proposed to make awards to at least 
two sources of supply which qualified as small business concerns and 
quoted on various specified alternate quantities of 60 MM, M2, fin 
assemblies. 

The request for proposals originally specified a requirement for 
4,950,000 units. On August 7, 1970, amendment No. 0001 was issued to 
change the requirement to a quantity of 4,050,000 units, to be delivered 
at a rate of 450,000 units per month over a 9-month period. On 
August 14, 1970, 18 firms responded with timely proposals; one firm, 
R. L. Pohlman Company, submitted a late proposal and was informed 
by the procuring activity that the proposal would not be corisidered 
for award. 

On August 19, 1970, the 18 responding firms were advised that nego- 
tiations would be conducted until August 25, 1970 (R. L. Pohlman 
Company was not invited to participate in those negotiations). While 
the final offers submitted on August 25, 1970, were being considered 
and evaluated, the procuring office was advised by the Army Munitions 
Command that the previously reported requirement for 4,050,000 units 
was being reviewed and was subject to change. It was then determined 
that a total quantity of 4,164,400 units would be required. In accord- 
ance with this determination, amendment No. 0002 to the request for 
proposals was issued September 23, 1970, specifying 4,164,400 units, 
to be delivered at a rate of 400,000 units per month over an 11-month 
period commencing February 1971, based wpon the assumption that 
awards would be made by October 30, 1970. The Alternate A through 
E quantities would permit combination awards totaling 4,164,400 
units, such as awards to two concerns offering to furnish the Alter- 
nate C quantity of 2,082,200 units, or awards to two concerns, one 
quoting on the Alternate A quantity of 1,064,400 units, and the other 
quoting on the Alternate E quantity of 3,100,000 units. 

Amendment No. 0002 was sent to the original 18 offerors, with 
instructions to submit final revised proposals by October 2, 1970, for 
awards by October 30, 1970. On October 2, 1970, 16 proposals were 
received, 15 of which were from firms that had responded to the basic 
request for proposals. In‘addition, an offer was received from Stile- 
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Craft. Manufacturers, Incorporated, a firm that had not responded to 
the basic solicitation. Stile-Craft submitted a complete proposal on 
October 2, 1970, with a transmittal letter stating that it had received 
the procurement package in early August 1970, but did not have 
sufficient time to reply by August 14, 1970. 

The October 2 proposal submitted by Stile-Craft was evaluated low, 
based on award of one alternate to Stile-Craft and another alternate 
to UNeCo Manufacturing Company. The contracting officer decided 
that it was proper to include Stile-Craft in the award consideration, 
although that company had not participated in the initial proposal 
submission. However, the contracting officer decided that it was also 
proper to reopen negotiations in order to include R. H. Pohlman 
Company, the initia] late proposer, in the negotiations for the revised 
(amendment No. 0002) quantities. 

Accordingly, negotiations were reopened October 5, 1970, and closed 
October 9, 1970. This time both Stile-Craft and Pohlman were invited 
to participate in the negotiations. Offered proposals were reevaluated, 
and it was determined that the Government’s best interests would be 
served by making awards for the same alternates to Stile-Craft and 
UNeCo. ; 

By October 22, 1970, pre-award surveys had been completed on both 
Stile-Craft and UNeCo in anticipation of completing award action by 
October 30, 1970. However, on October 22, 1970, Mr. F. G. Arkoosh, 
President, Wilkinson Manufacturing Company, a current supplier for 
the M2 Fin Assembly and a competitor on this procurement, contacted 
the purchasing office and indicated that he wanted to reopen negotia- 
tions, since he concluded that his firm was not low. On the same day, 
Mr. Arkoosh sent a teletype to the purchasing office offering to reduce 
Wilkinson’s unit price on the alternate proposed for award to UNeCo. 

Based on the offered reduction, the contracting officer determined 
that Wilkinson would be low on that alternate. He thereupon reopened 
negotiations October 27, 1970, for a period of 7 days, until November 3, 
1970. 

On November 5, 1970, after evaluation of the latest “best and final” 
offers, a teletype was sent by the purchasing office to all the apparently 
unsuccessful offerors, listing Wilkinson and Stile-Craft as the “ap- 
parently successful offerors” in accordance with Armed Services Pro- 
curement Regulation (ASPR) 3-508.2(b) for negotiated small busi- 
ness set-aside awards. 

On November 13, 1970, however, Mr. Arkoosh, President of Wilkin- 
son, alleged a mistake in computing its unit price on the alternate on 
which the firm was low. Mr. Arkoosh advised that the price should be 
increased by $0.05 per unit, which would bring its unit price to the 
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figure Wilkinson had quoted in its prior proposals on that alternate. 
Worksheets were furnished showing that a material cost figure of 
$0.03740 used in computing Wilkinson’s price in the October 1970 
round of negotiations had been computed at $0.003740 in arriving at 
its latest reduced price. A quote from the material supplier was also 
furnished to the contracting officer. Mr. Arkoosh stated that the prior 
quoted price represented only the basic cost of the item and that Wil- 
kinson could not accept a contract at the lower figure. The record 
shows that even at the higher price, Wilkinson and Stile-Craft would 
still be the lowest combination. 

In the meantime, we were requested to conduct an investigation of 
the award selection procedures followed on this procurement. In this 
regard, we were specifically requested to consider the question whether 
both Stile-Craft and Wilkinson are eligible small business concerns. 
Also, a question was raised whether an official of Wilkinson was a 
former contracting officer at the Joliet, Illinois, procurement office and, 
if so, whether there were grounds for suspecting that his firm received 
preferential treatment on this procurement. Finally, we were asked to 
consider whether the purpose of the procurement, to maintain at least 
two sources of supply, would be frustrated by the fact that the two 
prospective contractors are planning to subcontract to each other. We 
were advised that Stile-Craft has been the principal subcontractor for 
Wilkinson on this item in the past, and it was suggested that if, for 
any reason, one of these companies could not perform, neither of these 


companies would be able to perform on this contract. 
The record shows that by letters of November 10, 1970, and Decem- 


ber 3, 1970, respectively, the Small Business Administration Regional 
Officers concerned determined that both Stile-Craft and Wilkinson 
are eligible small business concerns for this procurement. Under 15 


U.S.C. 637(B) (6) such determinations are binding on our Office. 


As to whether an official of Wilkinson was a former contracting 
officer at the Joliet procurement installation, the file contains a letter 
dated November 27, 1970, from Mr. Fred G. Arkoosh, in which he 
states that to the best of his knowledge neither ‘he nor any other em- 


ployee of Wilkinson has ever worked for the United States Army 
Ammunition Procurement (APSA) and Supply Agency; that Mr. 
Arkoosh while serving on active duty was assigned to the St. Louis 
Ordnance District, but that his service was completed in 1946. The 
file also contains a statement from the contracting officer that: “In no 


way or at any time has Wilkinson Mfg. Co. received any special or 


preferential treatment. All offerors have been treated in the same 
manner.” 
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With regard to the relationship between Stile-Craft and Wilkinson, 
the contracting officer reports it is true that Wilkinson does intend to 
purchase cartridge housings from Stile-Craft and Stile-Craft does 
intend to purchase fins from Wilkinson. Based on his investigation, 
the contracting officer has concluded that Stile-Craft is capable of 
manufacturing the fins in-house, and that Wilkinson can purchase the 
cartridge housing from an alternate source, R. L. Pohlman. 

The contracting officer recommends that immediate awards be made. 
However, he requests a decision as to whether the alternate in question 
may be awarded to Wilkinson and, if so, at what price. 


Your Deputy General Counsel (AMC) recommends against any 
award on the alternate to Wilkinson. He states that the evidence of 
mistake has been examined and that, in his opinion, the offeror has 
not clearly and convincingly established his intended price so as to 
permit correction, and therefore that the proposal should be disre- 
garded. This opinion was confirmed by memorandum of February 1, 
1971. 

Counsel would permit award to Stile-Craft under this procurement, 
although he believes that the contracting officer erred in permitting 
Stile-Craft and Pohlman to participate in the procurement after issu- 
ance of the second amendment, since neither of these firms had sub- 
mitted timely initial proposals. He states that while he is aware of 
GAO decisions sanctioning reopening of negotiations upon receipt of 
late modifications offering significant reductions in prices, he is not 
aware of any decision permitting consideration of a proposal not sub- 
mitted initially in a timely manner. But he also points out that an 
argument can be made that the second amendment, which changed 


quantities and delivery dates, was in the nature of a new procurement, 
thus justifying acceptance of what were ordinarily late proposals. 
Counsel feels that whether this argument has merit or not, it is now too 


late in the procurement process to refuse to consider these two pro- 


posals, and he recommends that they be permitted to continue to 
compete in the procurement. 

In this connection, he suggests the possibility of reopening negotia- 
tions with al] competitors one final time with a short closing date. 
However, he recommends against this course of action on the basis 


that the identity of the low offerors has been disclosed and to reopen 
negotiations at this point would be tantamount to conducting an auc- 
tion. He also feels that the award has already been long delayed and 
that the other offeror [Stile-Craft ], who would be in line for an award 


but for the allegation of mistake by a competitor, could properly claim 


prejudice. Accordingly, counsel proposes that the contracting officer 
disregard Wilkinson’s offer on the alternate on which it alleged mistake 
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and make immediate awards on the basis of the next low combination. 
Our decision on the matter is requested. 

In view of the urgent need for this procurement, we agree that 
immediate awards should be made. We must recognize that the prime 
purpose of the procurement process is to satisfy the Government’s 
requirements for supplies and services in a timely and effective manner. 
To continue to conduct additional rounds of negotiations to the point 
where the timeliness of the procurement is adversely affected does not 
appear to be in the Government's best interests. We therefore agree 
that a further round of negotiations should not be held at this point. 
We also agree that correction should not be permitted on the Wilkinson 
proposal on the basis that the standards for permitting correction have 
not been met. 

Regarding the proposals submitted by Stile-Craft and Pohlman, 
counsel’s analysis of our prior decisions is correct. While we have 
sanctioned opening of negotiations wpon receipt of late modifications 
offering significant reductions in prices, we have not ruled on the ques- 
tion of permitting consideration of proposals not submitted initially 
in a timely manner. Thus in 47 Comp. Gen. 279 (1967) we criticized 
the refusal of a contracting officer to enter into negotiations when he 
had the opportunity to do so and was offered a price in a late modifi- 
cation considerably below the price he intended to accept. In that case, 
however, the offeror quoting the lower price had submitted a timely 
initial proposal; and our decision was based on the concept that the 
significantly lower, albeit late, modification cast substantial doubt 
that award without discussion would result in fair and reasonable 
prices within the proviso of 10 U.S.C. 2304(g). 

As you know, the late bid concept which implies the establishment 
of definite cut-off points has been applied by the Department of De- 
fense to the competitive negotiating area for a number of years. 
ASPR 3-506. (The instant RFP includes the standard late bid clause 
at ASPR 2-306.) Our Office has never disapproved of the use of a late 
bid clause in competitive negotiated procurements. In fact, we have 
recognized the desirability of translating the late bid concept to the 
negotiating area in appropriate circumstances. See B-161782, March 25, 
1968, 

Although ASPR 3-506(c) recognizes an exception to the late bid 
rule where it is determined that consideration of a late proposal is of 
extreme importance to the Government, the contracting officer is re- 
quired in such cases to resolicit all responsible firms who have submitted 
proposals. ASPR 3-506(c). Generally, however, offerors who have 
failed to submit timely initial proposals will not be admitted into the 
award competition. We think this is a necessary rule from an adminis- 
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trative standpoint. Award selection could not proceed in an orderly 
fashion if contracting officers were constantly required to consider new 
initial proposals at various stages of the competition. There is also the 
consideration of fairness to the competing offerors who have submitted 
timely proposals. 

Of course, as your counsel suggests, the argument can be made in this 
case that the second amendment, which changed quantities and delivery 
rates, was in the nature of a new procurement. In any event, the con- 
tracting officer permitted both Stile-Craft and Pohlman to participate 
in the procurement, and undoubtedly by this time they have expended 
much time and effort in the competition. In the circumstances, we think 
that these firms should be considered for award. 

Accordingly, we believe that awards should be made on the next low 
combination as proposed by your counsel. We understand that this will 
result in awards to Stile-Craft and Delta Manufacturing Company. 
Therefore, we see no need to consider the question whether awards to 
both Stile-Craft and Wilkinson would frustrate the stated purpose of 
the procurement to maintain at least two independent sources of supply 
for the item. 

Individual prices are not stated herein because of the restrictions 
placed upon the public disclosure of prices quoted by offerors during 
the negotiation of a procurement. 


[ B-159715 J 


Colleges, Schools, Ete.-—Work Study Programs—Economic Op- 
portunity Act—Agency Participation Apart From Grant Agreement 


The limitation in the Economic Opportunity Act (42 U.S.C. 2754 (b)) requiring 
that work-study grant agreements with institutions of higher education provide 
that the “Federal share” of the compensation of students employed in the 
College Work-Study Program will not exceed 80 per centum of the compen- 
sation paid to the students, pertaining only to payments from grants made 
by the Office of Education to the institutions and not to the payments made by 
other Federal agencies where the students are employed, the employing agencies 
may bear a larger portion than 20 percent of student earnings so that grant funds 
may be spread over a greater number of students Whether an agency should 
pay a social security tax on its contribution to a student's salary, and if so in 
what amount, is for determination by the Commissioner of the Internal Revenue 
Service. 


Personal Services—Private Contract v. Government Personnel— 
Employment Recruiting 


Contracts with the District of Columbia Urban Corps, a part of the D.C. Govern- 
ment, and similar Urban Corps and other organizations, including profit-making 
organizations in other localities, may not be entered into by Federal agencies for 
the purpose of recruiting students and dealing with educational institutions 
because the type of services contemplated can be performed more economically 
and feasibly by their own personnel. Even if a contract arrangement were per- 
mitted with the D.C. Urban Corps, the “override” payable would constitute a 
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reimbursement to the D.C. Government that is barred by section 601 of the Econ- 
omy Act of 19382 (31 U.S.C. 686) ; moreover, any payment received would be for 
deposit into the Treasury of the United States to avoid the augmentation of the 
D.C. appropriation used to fund the Corps. 

To the Chairman, United States Civil Service Commission, Feb- 


ruary 11, 1971: 


The Executive Director of your Commission by letter of Novem- 
ber 24, 1970, requests our advice on several questions with respect to re- 
cent developments in the College Work-Study Program. This program 
is authorized under title I-C of the Economic Opportunity Act of 
1964, as amended, 42 U.S.C. 2751, et seq., and its general purpose is to 
stimulate and promote the part-time employment of students in insti- 
tutions of higher learning who have need for earnings to pursue their 
courses of study. 

The program is funded by grants made to qualifying institutions of 
higher education by the Office of Education, and the institutions are 
required to operate programs of part-time employment for their stu- 
dents. The students may work for the institutions themselves or work 
in the public interest for public or nonprofit organizations. Federal 
agencies may cooperate with institutions by providing job opportuni- 
ties for students in the program, and it is work performed in and for 
Federal agencies which gives rise to the questions presented. 

At the present time, institutions pay up to 80 percent of student earn- 
ings from funds granted by the Commissioner of Education, and parti- 
cipating Federal agencies have paid the remaining 20 percent. Re- 
cently, some Federal agencies have been asked by the institutions to 
bear a larger portion of student earnings, so that the funds granted 
by the Office of Education may be spread over a greater number of 
students. We are asked to advise whether under the law this is 
permissible. 

The law found at 42 U.S.C. 2754(a) (6) requires that agreements 
with institutions of higher education for work-study grants shall : 

provide that the Federal share of the compensation of students employed in 

the work-study program * * * will not exceed 8O percentum of such compensa- 
tion. * * * [Italic supplied.] 
It has already been determined that in this program the term “Federal 
share” pertains only to payments made from grants of the Office of 
Education and does not include payments made by other Federal agen- 
cies where the students may be employed. See 46 Comp. Gen. 115 
(1966). 

It is our view that the language of 42 U.S.C. 2754(6) can only be con- 
strued as an upward limitation of 80 percent on the Federal share 
payable from the grant funds. Accordingly, if Federal agencies—or 
for that matter any other “employers” in the program—are agreeable 
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to higher payments (for the agency’s share of the student’s salary 
payment), such payments may be made and the “Federal shares” may 
be correspondingly reduced. 

The second question relates to social security costs of student em- 
ployees. In 46 Comp. Gen. 115 (1966) we held that, in addition to 
salary payments, Federal agencies may pay unreimbursed administra- 
tive costs such as social security taxes, compensation insurance, and 
other standard contributions. You now ask whether agencies may pay 
the full social security tax rather than merely a proportion based on the 
agency share of salary payment. You point out that since the agency 
is receiving the benefit of the employer’s contribution and the social 
security payments would not result in a profit to the institutions, full 
payment by the agency would seem to be justified. We agree with this 
position. Moreover, as a matter of policy, it has been decided by the 
Office of Education that none of the “Federal share” may be used for 
the payment of such costs. See section 710, page 7-7, Office of Educa- 
tion College Work-Study Program Manual, 1968. 

We would point out, however, that it seems to us that in order for 
full reimbursement for these costs to be made by the Federal agencies 
to the institutions, the students must, in every case, be employees of the 
institutions. The Federal Insurance Contributions Act, as amended, 
26 U.S.C. 3111, provides that the rates of tax imposed on an employer 
relates to wages “paid by him” with respect to employment. If in fact 
the student employees are considered employees of the agencies where 
they perform their work, the agencies under the law might be required 
to pay only the FICA taxes on amounts paid students from their ap- 
propriations, It is recommended that this aspect of the matter be 
cleared with the Commissioner of the Internal Revenue Service. 

The other two questions relate to Federal agencies contracting with 
the D.C. Urban Corps, a part of the District of Columbia Government, 
and similar Urban Corps and other organizations (including profit- 
making organizations) in other localities for the purpose of recruit- 
ing students and dealing with institutions on behalf of the agencies. It 
is envisioned that these Corps will be paid an “override” on the wages 
of student-enrollees supplied by the Corps for the staff services utilized 
and administrative expenses, You ask if there is any legal objection 
to the proposed arrangement, and if so whether there is any other 
basis on which reimbursement could be made for the proposed services 
by any of the referred-to organizations. 

With regard to the matter generally, it is a rule of long standing 
that services normally performed by Government personnel may be 
performed under contract only if it can be shown that contracting out 
to non-Government parties is substantially more economical or feasible 
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or is necessary in the circumstances. That rule is to be applied to con- 
tract procurement on a strictly job basis, under which the Government 
contracts for the furnishing of a product or the performance of a serv- 
ice with no detailed contro] or supervision over the method by which 
the result required is accomplished. See 44 Comp. Gen. 761 (1965). The 
services that would be rendered the agencies by these urban corps or 
other organizations are the type of services for which personnel units 
of Federal agencies ordinarily are maintained, and thus it would seem 
to us that they can be performed on a substantially more economical 
and feasible basis by such personnel units. Therefore, unless it is de- 
termined that such is not the case, our view is that it would be im- 
proper to enter into such agreements. With specific reference to the 
1).C. Urban Corps, there are additional reasons why such an agreement 
would not be authorized. The D.C. Urban Corps is a part of the Dis- 
trict of Columbia Government; and the consequence of such an ar- 
rangement would be that, insofar as agencies would be paying an 
“override” to the D.C. Urban Corps, this would constitute a reimburse- 
ment by the agencies involved to the District of Columbia Government. 
While such reimbursements are allowable between Federal depart- 
ments and agencies under section 601 of the Economy Act of 1932, as 
amended, 31 U.S.C. 686, that act does not apply to the District of 
Columbia, and reimbursement for services rendered between the Dis- 
trict of Columbia Government and Federal agencies is not authorized. 
B-107612, February 8, 1952. Moreover, as the D.C. Urban Corps is part 
of the District of Columbia Government, any amounts received by it 
for the services here contemplated would be for deposit into the Treas- 
ury of the United States for the credit of the District of Columbia, 
since, absent a provision of law to the contrary, to permit the D.C. 
Urban Corps to retain and use such payment would constitute an im- 
proper augmentation of the District of Columbia appropriation used 
to fund the D.C. Urban Corps, 


[ B-153007 J 


Transportation—Household Effects—Military Personnel—Replace- 
ment for Effects Damaged or Destroyed 


Replacement items for the household effects of members of the uniformed serv- 
ices assigned in Europe, which were destroyed by fire before delivery was ef- 
fected, may not be shipped at Government expense, the authority in 87 U.S.C. 
406(b) to ship household effects at Government expense incident to a change 
of station relating to effects possessed by a member on the effective date of his 
orders, or the effects acquired shortly thereafter in exceptional circumstances, 
and before they are turned over to a transportation officer or carrier for ship- 
ment, at which time the member's shipping rights are exhausted, even though 
the original shipment is damaged or destroyed in transit, Moreover, to authorize 
replacement shipments under 37 U.S.C. 406 would provide duplicate transporta- 
tion benefits, since the compensiition paid pursuant to 81 U.S.C, 241 for destroyed 
property includes the cost of transportation, 
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To the Secretary of the Navy, February 16, 1971: 


Further reference is made to letter of May 22, 1970, from the As- 
sistant Secretary of the Navy, in which he requests a decision whether 
shipment of household effects at Government expense to a duty sta- 
tion outside continental United States to replace those which have been 
destroyed by fire prior to final delivery is authorized under the provi- 
sions of paragraph M8000-2, item 9, Joint Travel Regulations. If not, 
he asks whether the regulations may be amended to authorize such 
shipment. The request has been assigned Control No. 70-13 by the 
Per Diem, Travel and Transportation Allowance Committee, 

The file transmitted with the request contains correspondence from 
the Directorate of Army Transportation, Deputy Chief of Staff for 
Logistics, Department of the Army, dated December 6, 1969, with en- 
closures, concerning a situation in which all of the household goods 
belonging to some 15 military members assigned in Europe were de- 
stroyed in a warehouse fire in Europe before final delivery under 
Government bill of lading was made to the proper owners. It was stated 
that the members will receive full compensation for their loss, but the 
problem is that they are unable to buy replacement items in Europe. 
On that basis, the Assistant Secretary requests a decision whether para- 
graph M8000-2, item 9, Joint Travel Regulations, may be used by the 
members concerned as authority to ship to Europe at Government ex- 
pense replacement items of household goods in an amount: 


. Not to exceed the weight of the original shipment of household goods which 
was destroyed in the fire, or; 

. Not to exceed the weight of the unused portion of the member's authorized 
weight allowance remaining after shipment of the household goods that were 
destroyed by fire. 


If the answers to those questions are in the negative, the Assistant 
Secretary asks whether the Joint Travel Regulations may be amended 
to authorize shipment in future similar cases. 

Paragraph M8000-2, item 9, Joint Travel Regulations, implement- 
ing section 406 of Title 37, United States Code, provides that the term 
“household goods” that may be transported at Government expense 
does not include— 


9. articles of household goods acquired subsequent to the effective date of per- 
manent change-of-station orders except when purchased in the United States 
for shipment to a duty station outside the United States with the approval of 
the appropriate authority of the Service concerned, or when they are bona 
fide replacements of articles which have become inadequate, worn out, broken, 
or unserviceable on or after the effective date of orders but prior to the date 
of release of the bulk of household goods to the transportation officer or carrier 
for shipment. 


Under the provisions of 37 U.S.C. 406(b), the right of members of 
the uniformed services to shipment of household effects at Govern- 
ment expense incident to change of station accrues to such members 
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upon the issuance of orders and becomes definite on the effective date 
of such orders. Therefore, entitlement to shipment generally relates 
only to those effects possessed by a member at that time. 43 Comp. Gen. 
514 (1964) and decisions therein cited. 

In 24 Comp. Gen. 69 (1944), we held that there was no authority 
for a civilian employee to ship at Government expense household ef- 
fects purchased after the effective date of orders to replace those de- 
stroyed by fire at the old station prior to the date such orders were 
issued. In 44 Comp. Gen. 290 (1964), we said that this principle 
was applicable to military personnel as well; and since nontemporary 
storage is in lieu of shipment, there was no authority for the payment 
of nontemporary storage charges for effects purchased to replace goods 
destroyed by fire at the storage facility. 

In that decision, we expressed the view that after a member has 
placed his household effects in nontemporary storage, he has legally 
exhausted his shipping entitlement to the weight stored; and the law 
does not contemplate that nontemporary storage will be furnished at 
Government expense for any additional weight of household effects 
subsequently acquired, even though such weight is acquired to replace 
the weight destroyed while in nontemporary storage. 

As pointed out by the Assistant Secretary, an exception to the rule 
against the shipment of effects acquired after the effective date of per- 
manent change-of-station orders was recognized in 27 Comp. Gen. 171 
(1947). This exception permitted the shipment under controlled cir- 
cumstances of after-acquired household goods from the United States 
to an overseas station because of certain abnormal housing conditions 
then existing. A further exception was authorized in 43 Comp. Gen. 514 
(1964) to permit shipment of replacement items of equipment which 
had been serviceable on the effective date of orders but had to be re- 
placed because of a breakdown, wearing out, etc., after such date but 
before the date the goods were turned over to a transportation officer or 
carrier for shipment. Paragraph M8000-2, item 9, is based on these 
decisions. 

The general rule cited above, including the exceptions mentioned, 
comes within the concept long held by the accounting officers that the 
right to ship household effects under 37 U.S.C. 406(b), and the prior 
statutes from which it stems, is a change-of-station allowance and re- 
lates to the effects in the possession of the member on the effective date 
of his orders, or effects which were acquired shortly thereafter in the 
exceptional circumstances specified, and before the household effects 
are turned over to a transportation officer or carrier for shipment. 

Once a member has turned over his goods to a transportation officer 
or carrier and shipment has commenced, however, it would appear 
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that he has exercised his shipping rights; and we are of the opinion 
that there is no authority under the statute for an additional shipment 
consisting of items required to replace those effects that have been 
damaged or destroyed, even though the damage or destruction may 
have occurred while the original shipment was in transit incident to 
a change of station. Cf. 44 Comp. Gen. 290. 

Accordingly, the answers to questions a and b must be in the nega- 
tive. Furthermore, it is our view that there is no legal basis for a change 
in the applicable regulations to provide for shipment of after-acquired 
household effects at Government expense under the circumstances 
indicated. 

As stated above, correspondence in the file shows that the members 
will be fully compensated for the destroyed property. Presumably such 
action will be taken under the provisions of 31 U.S.C. 241 (formerly 
10 U.S.C. 2732). The regulations implementing those statutory pro- 
visions are contained in chapter 11 of Army Regulation 27-20, dated 
September 18, 1970, and paragraph 11-15 of the regulations, “Factors 
in determination of loss,” authorizes compensation equal to the value 
of the article at the time of its destruction. 

As a basis for determining such value, paragraph 11-15 provides 
that: 

In most cases, the value at the time of * * * destruction should be predicated 
upon the replacement cost, at the time of the incident and at the place of claim- 
ant’s geographic location at the time of adjudication of the claim. Replacement 
cost should be computed on the basis of a new item which is identical or sub- 


stantially similar to the item which is * * * destroyed, less the appropriate per- 
centage of depreciation * * *. 


We understand that under those provisions the compensation paid 
to the members here concerned for the destruction of their property 
will include any necessary cost of transporting like replacement prop- 
erty from the United States to their geographic location at the time of 
adjudication of their claims, presumably Europe in this case. There- 
fore, the promulgation of a regulation pursuant to 37 U.S.C. 406 which 
would authorize transportation of the replacement articles at Govern- 
ment expense would confer on the members concerned duplicate trans- 
portation benefits. We find no justification for such a result on either 
legal or equitable grounds. 


[ B-170241] 


Contracts—Awards—Labor Surplus Areas—Certificate of Eligi- 
bility—V alidity 


Although the first preference labor surplus certificate of eligibility furnished by 
a small business concern was invalid as the bidder had no plant in the labor 
surplus area at the time the certificate was issued, the plant being acquired a 
month after the award of the set-aside portion of the procurement for detecting 
sets to the concern on the basis of the labor surplus preference, the award need 
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not be canceled as it is voidable at the Government’s option rather than void ab 
initio, since it was made in good faith as the contracting officer was required to 
accept the certificate in the absence of a pre-award protest or evidence of error 
on the face of the certificate, which prospectively located the plant in the surplus 
labor area, and also the contracting officer properly waived the omission of the 
plant’s address in the surplus labor area as a minor deviation. 


To Universal Industries, Inc., February 16, 1971: 


Reference is made to your letters dated July 9, July 24, September 4, 
October 27, and November 25, 1970, protesting against the award of a 
contract to Fourdee Incorporated under solicitation No. DAAKOI- 
70-B-6402, issued by the Department of the Army, Army Materiel 
Command (AMC), U.S. Army Mobility Equipment Command, Direc- 
torate of Procurement and Production, St. Louis, Missouri. 

The solicitation: was issued on May 15, 1970, for the purchase of 
6,426 Detecting Sets, Mine Portable Metallic (U), in accordance with 
MIL—D-0023356B(ME). The solicitation provided for a 50 percent 
set-aside for small business concerns. 

The course of the instant procurement. prior to award may be sum- 
marized as follows (quoting from the Army report of August 13, 
1970) : 


The low responsive responsible bidder on the non-set-aside portion was the VP 
Company who received award of contract DAAKO1-70—-C-76% for that portion 
in the total amount of $1,023,143.00. 

Six small business (and one ineligible large business) firms submitted re- 
sponsive bids on the non-set-aside portion at a unit price within 130% of the 
VP’s highest unit price and thus were eligible to participate in negotiations for 
award of the 50% set-aside portion as provided in Article 3 of the Invitation 
entitled “Notice of Partial Small Business Set-Aside (1969 June).” Those firms 
were (utilizing prices bid for option 1—Military Preparation rather than option 
2—Commercial Preparation) : 

The VP Company $1, 041, 943. 00 
Polan Industries 1, 067, 890. 50 
Fourdee Inc. 1, 087, 508. 00 
Universal Industries Inc. 1, 104, 730. 40 
Aerotronic Controls Co. 1, 127, 389. 00 
Barnett Instrument Co. 1, 209, 245. 00 


After careful evaluation, the priority for negotiations of the set-aside portion 
pursuant to Article 3 was determined to be as follows: 


Group 1—Fourdee Inc. 
Universal Industries 

Group 3—Polan Industries 

Group 4—The VP Company 
Aerotronics Control Company 
Barnett Instruments Company 


Fourdee Inc. was determined to have fallen within Group 1 by its submission 
of a Certificate of Eligibility for Preference in Federal Procurement under 
Defense Manpower Policy No. 4 with its bid. It was found to be first in the order 
of priority based on its having submitted the lowest bid price on the non-set-aside 
portion of the firms within Group 1. 

Prior to award, a pre-award survey was requested and performed by the 
Defense Contract Administration Services District Orlando, Florida on Fourdee 
Ine. 

The Pre-Award Survey Report noted that Fourdee had ‘coordinated with the 
U.S. Department of Labor and the Florida State Employment Service, Tampa, 
Florida, relative to ‘Eligibility for Preference in Federal Procurement’ under 
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the Defense Manpower Policy No. 4” and planned “to perform approximately 
25% of the contract effort in the Tampa area.” 

Based on the foregoing confirmation of Fourdee’s status as a certified eligible 
concern, the contracting officer conducted negotiations and made award of Con- 
tract DAAKOI-70-C-7973 to Fourdee for the Set-Aside Portion in the total 
amount of $1,021,477.24 on 25 June 1970. 

Approximately 4 days after the award of the set-aside portion to 
Fourdee, your company questioned the eligibility and priority given to 
initial negotiations with Fourdee for the set-aside portion and asserted 
that Fourdee was only entitled to a Group 2 classification rather 
than Group 1 because its certificate of eligibility for preference was 
invalid. Subsequent to your post-award allegations concerning the 
validity of Fourdee’s first preference certificate, the procurement activ- 
ity’s contract specialist “made verbal inquiry of the Department of 
Labor to ascertairi whether the Certificate of Eligibility was valid.” 
A memorandum dated July 2, 1970, describes that inquiry and the 
response thereto as follows: 

Reference telecon 30 June 69 in which contractor’s contention was that there 
was no verification that this company (Fourdee) intended to produce this work 
in a critical labor surplus area. 

2 July 70—A telecon was made to the Department of Labor, 813-229-5121, Mr. 
Fred Johnson and Fourdee’s certificate of eligibility under Defense Manpower 
Policy No. 4 dated 1 June 70 was discussed. Mr. Johnson stated Fourdee’s certifi- 
cate was in perfect order and is the only agreement between the Department 
of Labor and Fourdee and this is the only agreement required by law. Fourdee 
has informed the Department of Labor that within 30 days he will have a 
facility in the Tampa Model Cities area ready to start production. The Depart- 
ment of Labor will make personal contact to assure the contractor is adhering 
to the DMP4 “disadvantaged” program. He stated they were impressed with 
Fourdee’s presentation. 

Apparently, due to the continued allegations of your company that 
the certificate was invalid, including a protest to our Office, the pro- 
curement activity, by letter dated July 23, 1970, requested that the 
Department of Labor “furnish this office with the decision of the 
Department of Labor concerning the validity of the Certificate of Pref- 
erence issued to Fourdee Company * * *.” By letter dated August 7. 
1970, the Associate Manpower Administrator for U.S. Training and 
Employment Service, Manpower Administration, Department of 
Labor, advised the activity that “the certificate was invalid.” 

We need not rule upon the validity of the certificate in question, 
since the Associate Solicitor for Manpower, Department of Labor, 
reviewed the matter at the request of the Associate Manpower Admin- 
istrator. The Associate Solicitor’s response, dated August 28, 1970, is 
as follows: 


We have reviewed the material which you submitted to us regarding DMP-4 
certification of Fourdee, Incorporated at Tampa, Florida and concur with your 
disposition of the legal aspects of this question as reflected in the Korfonta to 
Norweed telegram of July 13, 1970, and your letter of August 7 to A. T. McGrath 
of the U.S. Army Mobility Equipment Command. 
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The State Employment Security Agency, under the amendments to 29 CFR 
Part 8, which became effective on June 1, 1970 is without authority to issue 
first preference certificates unless the requesting party is an “employing estab- 
lishment in or near .. . classified sections of concentrated unemployment or 
underemployment. ...” The Regional Manpower Administrator has indicated 
that Fourdee did not become “operational” in Tampa, which is such an area, 
until July 24, 1970, and there is no clear indication that Fourdee had an employ- 
ing establishment in Tampa before that date. Therefore, under these circum- 
stances no authority existed for the issuance of a first preference certification 
to Fourdee from June 1 until July 24. 

Similarly, under the provisions of the regulations which were in effect prior 
to July 1, 1970, the State Employment Security Agency was without authority 
to issue first preference group certificates unless the requesting parties were 
“firms in or near ... classified sections.”” This “in or near” requirement for first 
preference was applicable under the o!d regulations to any type of certificate 


which the State Employment Security Agency was authorized to issue. [Italic 
supplied. ] 


Since we adopt the position taken by the Department of Labor 
that no authority existed for the issuance of the first preference certi- 
fication to Fourdee until almost 1 month after contract award, it is 


clear that Fourdee was not entitled to first priority negotiation for 


award of the set-aside portion of the solicitation. Therefore, at issue 


is what effect, if any, the subsequently ascertained invalidity of the 
certificate had on the award of the contract to Fourdee. In addition, 
consistent with your protest, we must also consider the effect of the 


failure of Fourdee to indicate in its bid, as required by paragraphs 24 


and 27 of the solicitation, the location of the plant where the work 
under the set-aside portion of the contract was to be performed; 
z.e., Tampa, Florida. 

With respect to the first issue, our Office has had occasion to con- 
sider situations closely analogous to the one here involved. In these 
cases, in response to a solicitation restricting eligibility for award to 
small business concerns, a bidder will self-certify that it is a small 
business concern and receive an award based upon that certification. 
Subsequent to award, it is discovered that, through no fault of the 
bidder, the self-certification was in error. We have held that the 
awarded contract, based upon the bidder’s good faith self-certification, 
and the Government’s good faith acceptance of the certification, is 
voidable, rather than void ab initio, solely at the option of the Gov- 
ernment. See 49 Comp. Gen. 369, 375-376 (1969). 

Since the Department of Labor has ruled that the certificate of eli- 
gibility furnished with Fourdee’s bid was invalid due to the fact 
Fourdee had no plant in or near the Tampa labor surplus area at the 
time the certificate was issued, we believe that the above rationale 
should be applied with respect to this procurement. 

The certificate involved was furnished with Fourdee’s bid in accord- 
ance with Article 3(e) of the solicitation which states: 


(e) Eligibility Based on Certification. Where eligibility for preference is based 
upon the status of the bidder as a “certified-eligible concern,’ the bidder shall 
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furnish with his bid evidence of its certification or its first tier subcontractors’ 
certification by the Secretary of Labor. 


The certificate reads with respect to the location of Fourdee’s plant: 
It is hereby certified that: 
Fourdee, Incorporated 7ie ¢ 
a Name of Firm nde Aes 
has an approved plan to employ disadvantaged workers residing in 


Model Cities Area of Tampa, Florida in its facilities located at or to be located at 


Classified Section City and State 
* * * Tampa, Florida 
City State 


The firm named above is therefore certified for preference in procurement of 
Federal Government contracts under Defense Manpower Policy No. 4. * * * 
[Italic supplied. } 


The certificate, approved June 1, 1970, is signed by the Manager of 
the Florida State Employment Service, Tampa, Florida. The caption 
to the certificate states as follows: 


U.S. DEPARTMENT OF LABOR 
Manpower Administration 


Bureau of Employment soeeethy 
Washington, D.C. 202 


Certificate of Eligibility 
for Preference in Federal Procurement 
Under Defense Manpower Policy No. 4 


The preaward survey on Fourdee clearly indicated to the contracting 


officer that Fourdee had no plant in Tampa prior to award. In addi- 
tion, under the language of the certificate, Fourdee was permitted to 
prospectively locate in the Tampa area. Under these circumstances, 
the contracting officer cannot reasonably be charged with notice of 
an error in the certificate so as to have required him to question the 
certificate’s validity. 

Defense Manpower Policy 4-Placement of Procurement and Facil- 
ities in Sections and Areas of High Unemployment, 32A CFR, chapter 
1, makes it clear that the Secretary of Labor is responsible for certify- 
ing establishments which agree to perform contracts in or near sec- 
tions of concentrated employment or underemployment. Armed 
Services and Procurement Regulation (ASPR) 1-800 was promul- 
gated to implement these policies within the Department of Defense. 
ASPR 1-803(a) (iv) provides that the Department of Labor certifi- 
cations shall be considered conclusive with respect to a particular pro- 
curement. See Article 3(b) (3) (i) of the solicitation as follows: 

(i) “Certified eligible concern” means a concern (A) located in or near 
a section of concentrated unemployment or underemployment which has been 
certified by the Secretary of Labor in accordance with 29 CFR 8.7(b) with 
respect to the employment of disadvantaged persons residing within such sec- 
tions, and (B) which will agree to perform, or cause to be performed by a 
certified concern, a substantial proportion of a contract in or near such sections; 


it includes a concern which, though not so certified, agrees to have a substantial 
proportion of a contract performed by certified concerns in or near such sections. 





564 DECISIONS OF THE COMPTROLLER GENERAL [50 


A concern shall be deemed to perform a substantial proportion of a contract in 
or near sections of concentrated unemp'oyment or underemployment if the costs 
that the concern will incur on account of manufacturing or production in or near 
such sections (by itself if a certified concern, or by certified concerns acting as 
first-tier subcontractors amount to more than 25 percent of the contract price. 


Considering the above regulations and solicitation provisions, it 
would be unreasonable to impute to the contracting officer any im- 
proper action or bad faith in accepting the certificate submitted with 
Fourdee’s bid as other than a valid, subsisting certificate. We believe 
that under the applicable regulations, the contracting officer is re- 
quired to accept the certificate at face value in the absence of a pre- 
award protest from other bidders or errors obvious on the face of 
the certificate. See B-161991, September 15, 1967, and 46 Comp. Gen. 
123, 182 (1966). An examination of the record fails to disclose evidence 
of bad faith on the part of Fourdee either in applying for the certifi- 
cate or in submitting the certificate with its bid. Throughout the pre- 
award period, Fourdee indicated its intention to prospectively estab- 
lish its plant in Tampa. In conclusion, we quote, as dispositive of this 
issue from our decision at 41 Comp. Gen. 252 (1961), where the small 
business status of an awardee was determined to be erroneous approx- 


imately 1 month after award: 

* * * Furthermore, there is no evidence to indicate that Dawson, Johnson 
& Kibler was imprudent or lacking in good faith when it certified itself as a 
sma!l business concern since prior to that self-certification the Small Business 


Administration had in its two most recent determinations on the size status 
of the firm declared that the firm was a small business concern. * * * 


There, as here, both the bidder and the Government relied on an 
apparently valid eligibility determination made by the Government 
agency required to make such determinations in consummating the 
award of the contract. We therefore conclude that the submission 
of the certificate of eligibility with the bid entitled the contracting 
officer to rely upon such certificate. 

With respect to your contention as to Fourdee’s failure to insert in 
paragraph 24, as required, the labor surplus area address (location) 
at which it was to perform at least 25 percent of the contract price, 
attention is invited to the introductory provision of that paragraph 
specifically advising bidders that: 


This procurement is not set aside for labor surplus area concerns. How- 
ever, the offeror’s status as such a concern may affect entitlement to award 
in case of tie offers, or of offer evaluation in accordance with the Buy American 
clause of this solicitation. In order to have his entitlement to a preference 
determined if those circumstances should apply, the offer must: * * * [Italic 
supplied. ] 


We believe that a reasonable reading of paragraph 24 results in 
the conclusion that it applies to a bidder’s entitlement to award on 
the non-set-aside portion of the solicitation only in the specific limited 
instances mentioned therein. Consequently, Fourdee’s failure with 
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regard to the provisions of that paragraph did not affect its eligibility 
for award on the small-business set-aside portion of the solicitation. 

With respect to paragraph 27, Fourdee designated its home plant 
at Casselberry, Florida, as the plant where the work was to be per- 
formed rather than the proposed site at Tampa, Florida. Although 
it is apparent that Fourdee failed to furnish complete information in 
the appropriate spaces as to the location of its labor surplus area 
plant, we view such failure as a minor deviation from the requirements 
of the solicitation which could have been waived by the contracting 
officer. We believe that the furnishing of the certificate of eligibility 
with the bid clearly evidenced the fact that Fourdee would perform 
the required portion of any resultant contract at a facility in Tampa, 
Florida. See ASPR 2-405. 

Since, under Article 3(d) of Fourdee’s contract, it agrees to per- 
form a substantial portion of the contract in or near sections of 
concentrated unemployment or underemployment, and since it would 
not now be in the Government's best interests to cancel the contract, 
which was entered into in good faith, your protest is denied. 


[ B-170398 J 


Contracts—Research and Development—Conflicts of Interest Pro- 
hibitions 

The Federal Highway Administration, Department of Transportation, in award- 
ing a cost-plus-a-fixed-fee contract for an Urban Traffic Control System (UTCS) 
to the offeror that had prepared the specifications for the system under a re- 
search and development study, did not violate any mandatory regulations, 
since the Federal Procurement Regulations do not contain an organizational 
conflicts of interest provision and the Department has not issued specific rules 
governing conflicts of interests, and even if the Administration was subject to 
the Department of Defense Directives 5500.10, “Rules for the Avoidance of Or- 
ganizational Conflicts of Interest,” which it is not, the Directive is not self- 
executing and would not apply in the absence of notice to prospective contractors 
and inclusion of a restrictive clause in the contract. Moreover, whether the 
UTCS program represents a judicious, as distinguished from legal, expenditure 
of public funds would not affect the legality of the contract. 


Contracts—Negotiation—Competition—Failure to Solicit Proposais 
From All Sources 


The fact that several sources experienced in traffic control systems were not 
solicited to submit offers by the Federal Highway Administration, Department 
of Transportation, under a request for proposals, does not establish that adequate 
competition and a reasonable price were not obtained, since in resolving questions 
concerning the adequacy of the solicitation of supply sources the propriety of a 
particular procurement must be determined from the Government's point of 
view upon the basis of whether adequate competition and reasonable prices were 
obtained and not upon whether every possible supply source was offered an 
opportunity to bid or submit a proposal. 


Contracts—Negotiation—Requests for Proposals—Submission Date 


The determination of the date to be specified for receipt of proposals is a mat- 
ter of judgment properly vested in the contracting agency ; and where the record 


449-795 O- 72 38 
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evidences that a 40-day period for the submission of proposals on an Urban 
Traffic Control System to the Federal Highway Administration, Department 
of Transportation, was adequate for any offeror who had an interest in the 
project, as well as experience, knowledge, systems expertise, and capability 
sufficient to meet the requirements contained in the request for proposals, it is 
concluded the date specified for the submission of offers was not arbitrarily 
or capriciously selected, nor was the date unduly restrictive of competition 
for the procurement. 


Contracts—Negotiation—Evaluation Factors—Criteria 


Where a solicitation is deficient in not providing reasonably definite information 
as to the relative importance of the evaluation criteria or factors set out in the 
request for proposals, and the sufficiency of the information is not questioned 
prior to the submission of proposals, and the record does not establish that any 
offeror was placed at a competitive advantage or disadvantage by the inadequacy 
of the information, the deficiency is not sufficiently material to disturb a con- 
tract award. 


Contracts—Negotiation—Requests for Proposals—Ambiguous 


Although it is incumbent upon a Government agency to state the material re- 
quirements of a procurement in a clear and unambiguous manner, should any 
aspect of a solicitation require clarification, good faith and an observance of 
the spirit of competitive solicitation, as well as sound business practice on the 
part of competitors for Government contracts, dictate that the appropriate 
time for a detailed examination of any provision considered to be ambiguous 
or confusing should be prior to the time specified for submission of proposals 
or bids, and any unresolved ambiguities should be the subject of a timely 
protest. 


Contracts—Negotiation—Competition—Discussion With All Offer- 
ors Requirement—Nonresponsive Proposals 


When a proposal is determined upon initial evaluation to be outside the com- 
petitive range, there is no requirement in accordance with section 1-3.805-1(a) 
of the Federal Procurement Regulations to conduct further discussions concern- 
ing the deficiencies of the proposal, the section requiring that after receipt of 
initial proposals, written or oral discussions should be conducted only with 
responsible offerors “who submitted proposals within a competitive range.” 


Contracts—Cost-Plus—Basis for Award 


The cost-plus-a-fixed-fee contracts authorized by 41 U.S.C. 254(b) may be used 
when the head of an agency determines that such method of contracting is likely 
to be less costly than other methods or that it is impractical to secure property or 
services of the kind or quality required without use of a cost or cost-plus-a-fixed- 
fee or an incentive type contract; and since the administrative determination is 
afforded finality by 41 U.S.C. 257(a), there is no legal basis to require cancella- 
tion of a contract simply because it is a cost reimbursement type of contract. 


To the LFE Corporation, February 17, 1971: 

Further reference is made to your telegram of July 15, 1970, and 
to subsequent correspondence from you and your attorneys, pro- 
testing the award of a contract to Sperry Rand Corporation under 
request for proposals (RFP) No. 241, issued by the Federal Highway 
Administration (FHWA), Department of Transportation, Wash- 
ington, D.C. 

Request for proposals No. 241 was issued on April 22, 1970, to 20 
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firms, including LFE. The statement of work was set out in the RFP 
as follows: 

The contractor shall furnish the necessary facilities, materials, personnel, 
and such other services as may be required, and in consultation with the Govern- 
ment, conduct a research and development study entitled, “Advanced Control 
Technology in Urban Traffic Control Systems—Installation,” with the objectives 
to procure, install, and to render to operational status (ingluding software) 
the Urban Traffic Control System and the Bus Priority System. 

The contract shall cover the final system analysis, engineering procurement 
and installation of the equipment for the first phase of the Urban Traffic Control 
System computer-controlled signal system, and the Bus Priority System. A 
necessary requirement is the programming of all the software and the develop- 
ment of the initial complement of signal control timing patterns. A more detailed 


method of procedure will be inserted here based upon the selected contractor’s 
method of approach. 


On June 1, 1970, the closing date for receipt of proposals, the fol- 
lowing cost-plus-a-fixed-fee proposals were received and recorded: 


Sperry Rand $3,778,581 
LFE 4,026,930 
TRW, Inc. 4,556,549 


You also stated in your transmittal letter that you were willing to 
negotiate a firm fixed-price contract for the project. Although the 
proposed cost of your proposal was less than the.cost shown in TRW’s 
proposal, price was not of primary importance because a cost reim- 
bursement type of contract was involved, and the RFP provided that 
award might be made to other than the lowest offeror if another pro- 
posal was clearly superior. 

The three proposals received from Sperry Rand, TRW, and your 
company were examined and assigned numerical scores of 83.6, 77.8 
and 61.4, respectively, by a technical evaluation team. With no dis- 
senting votes, the technical evaluation team recommended that your 
proposal be eliminated from further consideration. In these circum- 
stances, the contracting officer determined that your proposal was 
outside the competitive range. Written questions concerning their 
proposals were then provided Sperry Rand and TRW, and oral dis- 
cussions were conducted with those firms on June 15, 1970. Following 
the discussions, final cost proposals (including revisions as a result of 
the discussions) were submitted and the technical and business eval- 
uations of the proposals were completed. Sperry Rand’s final cost 
proposal totaled $3,975,849, and TRW proposed a final price of 
$4,083,650. The evaluation panel recommended to the contracting offi- 
cer that a contract be negotiated with Sperry Rand. Final negotia- 
tions were undertaken with Sperry Rand and the contract was awarded 
to that firm on June 30, 1970, in the amount of $3,775,691. On the 
day preceding the award, you withdrew your proposal. 
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You say that you are not seeking the contract for your company 
and that your position is that the contract should not have been 
awarded to Sperry Rand for a number of reasons, including your 
belief that the entire Urban Traffic Control Systems (UTCS) Pro- 
gram is of questionable value and could well be discontinued, thus 
saving the Government a considerable amount of money. The details 
of your protest are summarized in your attorney's letter of August 3, 
1970, as follows: 


LFE Corporation is protesting the Department of Transportation award to 
Sperry Rand on the ground that this negotiated procurement has been so flawed 
by action contrary to regulations and in excess of administrative authority that 
the procurement itself should be canceled. First, LFE contends that this procure- 
ment has been conducted in such a way as to minimize competition, rather than 
maximize it. Indeed, there has been such a combination of anticompetitive factors 
here that virtually no competition has existed. That combination of factors 
includes the following: 

(1) an organizational conflict of interest on the part of Sperry, which per- 
formed the preceding, federally funded contract for the preparation of 
the RFP; 

(2) an inadequate solicitation of potential sources ; 

(3) an inadequate time for offerors (other than Sperry) to prepare offers, 
including highly important technical proposals ; 

(4) both a failure of procurement officials to communicate the relative 
weights to be given to the various evaluation factors and the inclusion 
of an improper, completely subjective evaluation factor; 
ambiguities within the RFP, which was prepared by and probably 
understood only by Sperry; 
apparent communications with Sperry, which advised Sperry of the 
technical approach employed by LFE and permitted it to make a major 
change in its technical approach ; and 
a failure on the part of the agency, despite its communications with 
Sperry, to engage in discussions with LFE. 

In addition, the Department of Transportation officials have awarded a cost 
reimbursement contract where there is no need for such a contract form and 
where LFE has in fact indicated its willingness to negotiate a fixed price con- 
tract ; no discussions were held with LFE with respect to this possibility. Further- 
more, we believe this cost reimbursement contract is for a total amount in excess 
of appropriated funds; either the contract amount is in excess of appropriated 
funds or the agency does not need funds it is presently requesting from Congress. 

Under these circumstances, and where the need for this program is question- 
able to begin with, the procurement action should be abandoned. LFE Corpor- 
ation requests that the Comptroller General instruct the agency that, in view of 
the illegalities and infirmities of this procurement, the contract be canceled. 


At the outset, it should be understood that the action which you 
request of this Office—to require the cancellation of Sperry Rand’s 
contract—may be taken only upon the conclusion that the actions of 
the agency in awarding the contract were so incompatible with the 
requirements of the pertinent laws, and regulations issued pursuant 
thereto, as to render the contract clearly illegal. Whether the UTCS 
Program, or the system involved in the subject contract, represents 
a judicious (as distinguished from legal) expenditure of public funds 
would not affect the legality of the contract. 

Your contentions, as summarized above, will be considered in the 
order presented. 
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In support of your first contention, you point out that section 
1-3.101(d) of the Federal Procurement Regulations (FPR) requires 
that negotiated procurements be on a competitive basis to the maxi- 
mum practical extent. You say that the requirement for maximization 
of competition contains an implicit ban on procurements which un- 
necessarily favor one contractor over others, and that Sperry Rand 
was in a favored position by reason of its having prepared the speci- 
fications for the procurement under a study contract with the Federal 
Highway Administration. You maintain that Sperry Rand experi- 
enced an organizational conflict of interest in the performance of the 
study contract that led it to draft specifications favoring the use of 
UNIVAC computers, which are manufactured by Sperry Rand. 

It is your further position that although the specifications accom- 
panying RFP No. 241 ostensibly permitted a choice among several 
manufacturers’ computers, all but the UNIVAC group were uncom- 
petitive from a price or performance point of view. You note that the 
FPR does not contain regulations on organizational conflicts of inter- 
est and that the Department of Transportation (DOT) has not issued 
specific rules governing such conflicts of interest. You say, however, 
that conflicts of interest impede competition in.contravention of the 
provisions of the FPR, and that the Department of Defense rules on 
organizational conflicts of interest may be used to measure the anti- 
competitive effect and impropriety of the conflicts of interest which, 
you contend, were involved in this procurement. 

Rules 2 and 3 of Department of Defense Directive 5500.10, June 1, 
1963 (Armed Services Procurement Regulation Appendix G), “Rules 
for the Avoidance of Organizational Conflicts of Interest,” pertain to 
the imposition of restrictions, in the procurement of nondevelopmental 
items or systems, on contractors who were involved in the preparation 
of specifications, etc., for those items or systems. While we agree that 
in the absence of DOT and FPR instructions on organizational con- 
flicts of interest it would not have been objectionable for the FHWA 
to have consulted Directive 5500.10 as a guide in drafting the solici- 
tation for proposals on preparation of the system’s specifications and 
for the subsequent procurement of the system, it is evident that the 
FHWA is not subject to the Department of Defense directive and 
that it did not violate any mandatory regulations by failing to include 
an organizational conflict of interest provision in the contract. In this 
connection, FHWA reports that as individual contracts are written, 
an informal determination is made as to whether such exclusion clauses 
are relevant and applicable to a given procurement. 

Additionally, since Sperry Rand’s contract for the preparation of 
the specifications did not contain a clause restricting the company 
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in a follow-on procurement, we do not believe under such circum- 
stances that the directive supports your position that a competitive 
advantage was afforded Sperry Rand as the drafter of the specifica- 
tions, which should have made that firm ineligible to compete for the 
system. In upholding the award in 49 Comp. Gen. 463 (1970) we 
stated : 


An examination of DOD Directive 5500.10 indicates that it is not self- 
executing, but specifically provides that prospective contractors will be advised 
of the applicability of the organizational conflict of interest rules by a notice 
in the solicitation and by a clause in the resulting contract. See B—165794, April 
25, 1969, 48 Comp. Gen. 702. ASPR 1-113.2(a), dealing with organizational 
conflicts of interest, provides that “the Directive cannot of itself impose any ob- 
ligations on the contractor; such obligations must be imposed by a contract 
clause designed to carry out the intent of the Directive.” It is further provided 
that prospective contractors must be advised of the applicability of such rules 
and be given an opportunity to negotiate the terms of the clause and its applica- 
tion. The contract awarded to A.V.L. in 1965 contained no clause restricting 
A.V.L.’s activities on later procurements or the development of the small, light- 
weight compression engine in question. * * * Hercules, likewise, is under no 
“hardware exclusion” clause or any other restriction on follow-on procurements 
which may have prevented it from accepting the award of the instant contract. 

ASPR 1-113.2(c) provides that: 


“The contracting officer shall not impose restrictions under the Directive 
in follow-on procurements on any prospective contractor in the absence of a 
specific contractual agreement with the contractor.” : 


The contract clause is the controlling factor. This conclusion is supported by 
the House Report concerning, “Avoiding Conflicts of Interests in Defense Con- 
tracting and Employment” (House Committee on Government Operations, H.R. 
Rep. 917, 88th Cong., Ist Sess. (1963)), at page 72: 

It would seem to follow * * * that the contract clause is the controlling factor. 
If the prohibitions cited and illustrated in the directive do not apply in any 
given case, they will not be embodied in the terms of the contract. In such cases, 
the contractor need not be concerned about the present or future restrictions 
or prohibitions. Thus, as each individual contract is written, a determination 
is made whether exclusion clauses are relevant and hence applicable. 

It is therefore clear that the Directive cannot be applied in the absence of 
an appropriate contract clause and neither A.V.L. nor Hercules was subject to 
a contractual restriction on future procurements. Under these circumstances, 
the award to Hercules did not violate the provisions of DOD Directive 5500.10. 

Regarding your statement that Sperry Rand drafted specifications 
under its study contract favoring the use of UNIVAC computers, we 
note that the specifications listed other acceptable computer systems, 
and their typical configuration prices, which are competitive with the 
UNIVAC equipment. Also, the specifications did not indicate that 
the list was all-inclusive or that other computers were not available 
and acceptable. Accordingly, we are unable to accept your view that 
the specifications were restrictive of competition in this area even 
though the Xerox Data Systems Sigma 3 which you proposed to use 
in combination with the Sigma 5, was not listed. 

In your second contention you complain that maximum competi- 
tion was not secured because several companies experienced in traffic 
control systems were not solicitied; the RFP provided that offerors 
be able to show that they had successfully performed Government 
development contracts of $3,000,000 within the last 5 years; the pub- 
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lished notice of the procurement stated that the notice was for infor- 
mation only and that the RFP was not available; and LFE, a most 
experienced firm in traffic control systems, was not furnished a copy 
of the RFP until it made a request for a copy. In response to these 
assertions the agency reported : 

On April 9, 1970, a representative of LFE visited with the UTCS project staff 
where for the first time LFE displayed a real corporate interest in the UTCS 
project. This official was given all available information in addition to being 
directed to the Clearinghouse for Federal Scientific and Technical Information 
where information regarding system specifications had been available since 
February 1970. It is apparent to us that LFE had knowledge of, but displayed 
no tangible interest in, the development of the UTCS project since the inception 
of the project planning phase, in June 1968, and their decision to become an 
active offeror was made at a rather late date. 

It is true that LFE was not on a preliminary list prepared in December 1969, 
by the technical office. This list naming 15 potential contractors was compiled 
from available information as to competence, capability, systems expertise, inter- 
est and general ability to perform a major system development. However, be- 
tween January and: the official mailing on April 22, five organizations were 
added, including LFE. The reason why conventional suppliers of traffic control 
equipment were not on the solicitation list lies in the fact that the project is 
primarily developmental research and involves many other aspects besides con- 
ventional traffic control equipment. As a point of fact, several traffic control 
equipment manufacturers visited the project staff of the Traffic Systems Division 
and upon learning of the scope of RFP—241 indicated they would not be inter- 
ested offerors. When LFE indicated their interest before the RFP was released, 
they were added to the solicitation list (TAB 4). 

In resolving questions concerning the adequacy of the solicitation 
of supply sources, we have held that the propriety of a particular pro- 
curement must be determined from the Government’s point of view 
upon the basis of whether adequate competition and reasonable prices 
were obtained, not upon whether every possible bidder was afforded 
an opportunity to bid. B-167379, August 15, 1969; B-164047, June 10, 
1968. Further, it is clear that your firm was not denied an opportunity 
to compete for the contract, inasmuch as you were furnished a copy of 
the RFP and did, in fact, submit a technical proposal in response 
thereto. In any event, since the record does not establish that adequate 
competition and a reasonable price were not obtained, no basis is pro- 
vided for canceling the contract on those grounds. 

You also contend, however, that the 40-day period allowed offerors 
to submit proposals was inadequate (except for Sperry Rand) in view 
of the considerable technical effort, study, and judgment required. 
You cite, as support, the requirement in the Department of Transpor- 
tation Procurement Regulations (12-2.202-1) that the time permitted 
should reflect the considered judgment of the contracting officer taking 
into account all of the facts surrounding the procurement which, you 
contend, is not the situation here. As indicated in the cited regulation, 
the amount of time allowed for responding to a solicitation is a mat- 
ter committed to the best judgment of the contracting officer. In this 


connection, the record shows that the recommended 6-week period 
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(after mailing of the RFPs) for submission of proposals was re- 
viewed and approved by the appropriate officials concerned. It is also 
reported that it was the considered opinion of the responsible technical 


office that the period authorized for the preparation of the proposal 


was adequate for any bidder who had an interest in the project as well 
as experience, knowledge, systems expertise, and capability sufficient 
to meet the requirements contained in the RFP. In addition, it is noted 
that although prospective offerors were advised at the preproposal 


conference on May 1, 1970, that the agency did not anticipate extend- 


ing the proposal opening date of June 1, 1970, no objection was raised 
to the time allowed for submission of proposals, nor did you or any 
of the other prospective offerors protest that such time was insufficient 


for the preparation of adequate proposals. 


As indicated above, the determination of the date to be specified for 
receipt of proposals is a matter of judgment properly vested in the 


contracting agency, and we cannot conclude from the record that the 
date specified was arbitrarily or capriciously selected, or that such 


date unduly restricted competition for the procurement. 


You next contend that the complete list of evaluation factors, and 
the weights assigned to those factors, were not communicated in the 
RFP. You further allege that the evaluation points given to certain 


criteria were unrealistic and that the agency did not use those evalua- 


tion factors which were identified in the RFP but instead used a rating 
form having no apparent correspondence to the criteria specified in 


the RFP. You also say that the second criterion listed in the RFP, 


which showed as an evaluation factor “The subjective judgment of an 


evaluation panel as to the ability of the offeror to bring adequate staff 
and facilities to bear upon the problems * * *,” reduced competition 


by promoting ambiguity as to the basis for competition. 


The RFP provided that the proposals would be evaluated and the 
prospective contractor selected principally on the following criteria: 


1. General Quality and Responsiveness of Proposal 
a. Recognition of overall objectives. 


b. Comprehensiveness, objectivity and compliance with criteria of the require- 


ments as set forth in the Prospectus. 


ce, The offeror’s exercise of judgment, thorough knowledge, and competence 
in related fields. 


d. Responsiveness to requirements, terms, conditions. 
e. Facilities available. 


2. The subjective judgment of an evaluation panel as to the ability of the offeror 
to bring adequate staff and facilities to bear upon the problems to insure a 
high probability of successful accomplishment of the objectives. An evaluation 


will be made of past performance data on similar government development 


contracts over 3 million dollars which were completed or in process within 

the last five years. Data on at least the following items should be included 

in the proposal. 

a. Name of contract, contract number, contract objectives. 

b. Name of sponsoring agency, government contracting officer and technical 
manager. 
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ec. Original contract price and finial contract price with reasons for overruns, 
if any. 

d. Original completion date and final completion date with reasons for time 
extensions, if any. 
Dollar amount of major subcontracts and name of subcontractor. 


e. 

. The qualifications of staff to be assigned to the project. 

. Costs: Costs will be a factor, however award may be made to other than the 
lowest offeror in an instance whereby a proposal is clearly superior in the 
categories reflected above. 

As you allege, the evaluation panel did not actually evaluate the 


proposals in the manner as the criteria were set out in the RFP, but 
used a prepared form entitled “Criteria for Individual Evaluation of 


Proposals.” The form listed 32 evaluation factors and the weight ap- 
plicable to each factor. The basis for using the form, which was de- 
signed for this procurement, and its correlation to the criteria shown 


in the RFP, are explained by the agency as follows: 


The “Criteria for Individual Evaluation” reflects all the basic elements out- 
lined in RFP No. 241. The difference is in the detailed breakdown of the major 
subgroups which was considered necessary for the proper evaluation of the in- 
dividual proposals and the assignment of weights to individual criterion in 
accordance with established practices for a large system development-type con- 
tract. The other difference is that a past performance criterion was not directly 
stated in the individual evaluation sheet. It was felt that this aspect was ade- 
quately covered in the Summary of Individual Evaluations of Proposals (TAB 
6) under the following criteria : 5 

A. General—Adequacy of the offeror’s facilities, resources and management 
support for this project. 
B. Project Management—All criteria stated therein. 
For further correlation the following breakdown is offered : 
Criteria for Individual 


RFP No. 241 
la. Recognition of objectives. : 
1b, Comprehensiveness, objectivity 
and compliance with criteria of 
the requirements as set forth in 
the prospectus. 
>. The Offeror’s exercise of judg- 
ment, thorough competence and 
knowledge in related fields. 


. Responsiveness to requirements, 
terms, conditions. 


. Facilities available. 


2. Adequate staff, facilities and past 
performance. 
3. The qualifications of staff to be as- 


signed to the project. 


Evaluation of Proposals 
General—Recognition of objectives. 
Understanding of Scope ‘Technical 


Approach. 


Technical Approach—Quality and 
strength of the programming effort. 


Project Management—-Availability of 


an interdisciplinary and balanced 


team. 

General—Compliance with require- 
ments. 

Technical Approach—Software: Com- 
pliance with specified structure. 


Installation: Provisions for meeting 


directed subcontracts and special 
arrangements. Compliance with gen- 
eral construction and operation re- 
quirements. 

General—Adequacy of Offeror’s fa- 
cilities, etc. 

Technical — Approach — Software: 
Availability of preinstallation com- 


puter facility for program and deve- 


lopment testing. 
See A and B above. 


See B above. 
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Although it is evident that the criteria listed in the RFP are not 
broken down to specify each factor used in the evaluation process, we 


believe there is sufficient correlation between the detailed evaluation 


factors actually used and the generalized criteria shown in the RFP 
to satisfy the requirement that prospective offerors be advised of the 
evaluation criteria which will be applied to their proposals. Regarding 
the weights assigned to the evaluation factors, such matters require 
the exercise of informed judgment by the technical experts of the 
agency. Unless it is clearly and convincingly established that the ad- 
ministrative determinations are arbitrary, capricious, or not reasonably 
supportable by the facts, we will not attempt to substitute our judg- 
ment in such matters for that of the technical personnel of the agency. 
On these standards, we cannot conclude that the evaluation factors and 
their relative weights, as used in the evaluation of the proposals, were 
unrealistic in relationship to the objectives of the solicitation. In addi- 
tion, we note that all offerors received the same evaluation information, 
and that the same preselected factors and weights were used in evalu- 
ating each of the three proposals received. Since these factors and 
weights were established by agency personnel without advice or par- 
ticipation by Sperry Rand, we cannot accept your view that Sperry 
Rand received an unfair competitive advantage through their use. 

We also reject your position that the use of “subjective judgment” in 
the second criterion shown in the RFP created such an ambiguity as 
to reduce competition for the procurement. The logical import of that 
provision is that an evaluation would be made of each offeror’s staff, 
facilities, and past performance, and that the subjective judgment of 
the evaluation panel would be exercised in determining the ability of 
the offeror to accomplish the procurement’s objectives. While the 
criterion could have been stated in a clearer manner, the evaluation in 
such areas obviously requires a broad exercise of judgment; and we do 
not believe that the reference to the subjective judgment of the evalua- 
tion panel created an ambiguity as to the factors which were to be eval- 
uated. In such connection, we note that an explanation of the statement 
was not requested by any of the prospective offerors, and it is elemen- 
tary that if an offeror had any serious question as to the meaning of 
the provision he should have presented it prior to the submission of his 
proposal. 

Regarding your contention that the weights assigned to the evalua- 
tion criteria or factors were not communicated in the RFP, neither our 
Office nor the applicable procurement regulations require disclosure of 
the precise numerical weights to be used in the evaluation process. 
Also, see the ruling of the court dated December 23, 1970, in the case 
of Page Communications Engineers, Inc. v. Stanley R. Resor, et al., 
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Civil Action No. 3173-70, United States District Court for the District 
of Columbia, in which it is stated “Furthermore, neither bidder was 
entitled to be advised of the precise numerical weights to be used.” 

In determining whether the evaluation weights should have been 
disclosed to prospective offerors, we stated in B-170449(1), Novem- 
ber 17,1970: 

While this is an acceptable method of conveying to offerors the relative 
importance of evaluation criteria (see B—170142, October 22, 1970), it is not a 
required method. Rather, it has been our position that offerors should be 
informed of “the broad scheme of scoring to be employed” and “reasonably 


definite information as to the degree of importance to be accorded to particular 
factors in relation to each other.” 49 Comp. Gen. 229, 230-231 (1969). 


It is our view that the solicitation was deficient in not providing 
reasonably definite information as to the relative importance of the 
evaluation criteria or factors set out in the RFP. However, our posi- 
tion in such situations is that where the sufficiency of the information 
concerning the relative importance of the evaluation criteria is not 
questioned prior to the submission of proposals, and the record does 
not establish that any offeror was placed at a competitive advantage 
or disadvantage by the inadequacy of such information, we do not 
consider the deficiency as sufficiently material to disturb an award. 
See B-169754, December 23, 1970, and 50 Comp. Gen. 59 (1970), cited 
therein. Since the contracting officer was not asked prior to the sub- 
mission of proposals for a more definite statement of the relative 
importance of the evaluation factors, and since we do not find that 
the offerors’ competitive positions were affected by the deficiency, we 
will not interfere with the award on such basis. 

In contending that the equipment and performance specifications 
contain ambiguities, you point out several seeming inconsistencies 
in the specifications which you say hindered your proposal efforts 
and caused your rating to be reduced. You assert that since Sperry 
Rand prepared the specifications, it was in a favored position to 
resolve the ambiguities. You also state that when your representative 
made specific inquiry of the agency as to bus detectors, he was advised 
to check other sources, whereas TRW received helpful interpretations 
concerning bus transmitters from the agency during its proposal 
preparation effort. It should be noted that the communications between 
the agency and TRW, which you cite in support of your last statement, 
were made after the submission and evaluation of TRW’s proposal, 
during the subsequent discussions or negotiations conducted with that 
firm, and not in connection with the preparation of its initial proposal 
as you indicate. We therefore reject your suggestion that favoritism 
was shown TRW in such respect. 

Complaints concerning ambiguities in specifications have been made 
to this Office on many occasions, Here, in observance of its responsi- 
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bility to see that the requirements were clearly stated, the agency con- 
ducted multiple reviews of the specifications to reduce the occurrence 
of errors or ambiguities in the material released with the RFP. While 
it appears that all of the ambiguities may not have been discovered, 
the views of this Office regarding errors in specifications were stated in 
B-156025, May 4, 1965, as follows: 

While it is incumbent upon a Government agency to state the material require- 
ments of a procurement in a clear and unambiguous manner, we recognize that 
100 percent clarity as to all aspects of every solicitation is unlikely. It is not 
unreasonable to expect that in any extensive retrospective examination by an 
unsuccessful competitor of a voluminous solicitation such as the RFP here con- 
cerned, which in turn incorporates additional lengthy documents and material, 
minor inconsistencies can be found on which to submit a protest. We feel that 
good faith and observance of the spirit of competitive solicitation, as well as 
sound business practice on the part of competitors for Government contracts, 
dictate that the appropriate time for a detailed examination of the solicitation 
and clarification of any provision thereof considered to be ambiguous or con- 
fusing is prior to the time specified for submission of proposals or bids. * * * 
The submission of a protest after such time, on matters which the competitor 
considered material to his quotation or bid and on which he could reasonably 
be expected to have had clarified during the period in which he was computing 
his price, necessarily raises a question as to the sincerity of the protest, fre- 
quently operates as a hinderance to the procuring activity in obtaining urgently 
needed items in a timely manner, increases the administrative costs of the pro- 
curement, and seriously detracts from the benefits derived by the Government 
from the competition. 


In addition to having failed to make a timely protest to this Office 
concerning any unresolved ambiguities, you have not demonstrated 
that ambiguities worked to the particular disadvantage of your firm, 
or that they resulted in the assignment of a lower rating in any specific 
area, although you were furnished a copy of the rating sheet on your 
proposal] showing the points assigned to each of the factors evaluated. 
Further, since the RFP specifically provided that the agency should be 
contacted for technical information, and any decisions concerning con- 
flicting specifications would necessarily be made by the agency, we do 
not find that Sperry Rand was in a better position, as you contend, 
than your firm in obtaining a resolution of any inconsistencies in the 
specifications. 

Concerning your contentions that Sperry Rand was advised by 
agency personnel of the technical approach employed by your firm 
and afforded an improper opportunity to amend its proposal to offer 
Xerox Data Systems computers instead of the UNIVAC computer 
originally offered, the agency submitted the following report in 
response to our questions on these contentions : 





3. Disclosure of Another Offeror’s Computer Configuration : 


No employee of the Department of Transportation disclosed to any offeror 
the computer configuration proposed by any other offeror following submission 
of proposals under RFP No. 241. In arriving at this conclusion, we contacted all 
technical evaluators who were directly involved in the evaluation of proposals 
on RFP No. 241. In addition, this question was discussed with every technical 
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division staff member involved in this procurement and in each instance their 
response was negative. 

Specifically, question No. 3 was discussed with personnel in the following 
offices within the Department of Transportation : 


Urban Mass Transportation Administration 


Office of Program Demonstrations 
Federal Highway Administration 


Office of Traffic Operations, Traffic Control Division 
Office of Administration, Computer Services Division 
Office of Administration, Contracts and Procurement Division 
Office of Research and Development, Science Advisor 
Office of the Chief Counsel, General Law Division 
Although your question did not specificaliy request comment outside the 
Department of Transportation, we also checked with the D.C. Department of 
Highways and Traffic (who participated on the evaluation team) and their re- 
sponse was negative. 
You will note that as regards the benchmark tests held in early June, offerors 
with similar computer configurations were present since only one test for 
identical configurations was required. 


4. Request for Alternate Computer from'Sperry Rand: 


No employee of the Department of Transportation, following the submission 
of proposals under RFP No. 241, made any suggestion to Sperry Rand that it 
should alternatively propose the use of Xerox Data Systems Computers. The 
same personnel in the respective offices mentioned in the responses to question 
3 were contacted and in each instance their reply to question 4 was negative. 
As regards Sperry’s offer of an alternate Xerox Data Systems Computer, the 
administrative record reflects the following events: 

Sperry Rand had initially offered a single UNIVAC 418 III processor which 
was found to meet the specifications. However, certain doubts were expressed 
by computer experts on the evaluation team in regard to the availability of 
UNIVAC 418 III user experience and expansion capability. Subsequently, Sperry 
whose offer was considered to be within a competitive range, was asked to 
prepare written answers and engage in oral discussion on a number of questions 
which primarily dealt with the computer. Sperry’s reply, during the course of 
technical discussion, was to the effect that they had studied a number of pos- 
sible candidate systems including the XDS system, and they had found the 
XDS Sigma 5 combination to be the most desirable but did not offer it initially 
since the 418 III met the specifications at the lowest cost to the Government, At 
the close of the technical discussion with Sperry, they were asked if there was 
any additional information they wished to submit to clarify their proposal 
based on the questions asked during the technical discussion. Sperry replied by 
proposing two additional alternate computer configurations for the Government's 
evalution : 

a. A combination UNIVAC 418 ITT and 418 IT, and 
b. A dual XDS Sigma 5 system. 


Since you were furnished a copy of the above report and have not 
submitted any evidence to refute the agency’s statements, the record 
does not support a conclusion that the computer configuration pro- 
posed by you was revealed to Sperry Rand, or that improper actions 
by agency officials were involved in the subsequent opportunity af- 
forded Sperry Rand to offer alternate computers, While Sperry Rand 
originally proposed the use of the UNIVAC computer, that computer 
was determined to be acceptable and the points assigned to Sperry 
Rand’s proposal in the initial evaluation were on the basis of the 
UNIVAC computer proposed therein. It was in the initial evaluation 
that your proposal was determined to be outside the competitive range ; 
therefore, the offering of alternate computers by Sperry Rand in the 
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subsequent discussions or negotiations with that firm could not have 
operated to your competitive disadvantage inasmuch as you had been 
eliminated from the competition in the initial evaluation. 

With reference to your complaint that the agency engaged in dis- 
cussions with Sperry Rand concerning its proposal but did not do so 
with your firm, FPR 1-3.805-1(a) requires that, after receipt of 
initial proposals, written or oral discussions be conducted with all 
responsible offerors “who submitted proposals within a competitive 
range.” Since, as stated above, your proposal was determined upon 
initial evaluation to be outside the competitive range, there was no 
requirement that further discussions be had with your firm concern- 
ing your proposal’s deficiencies. 

You also question the action of the agency in using a cost-reim- 
bursement type contract for the procurement, on the basis that you 
had indicated to the agency a willingness to negotiate a fixed-price 
contract. Cost-plus-a-fixed-fee contracts are authorized by 41 U.S.C. 
254(b) when the head of an agency determines that such method of 
contracting is likely to be less costly than other methods or that it is 
impractical to secure property or services of the kind or quality re- 
quired without the use of a cost or cost-plus-a-fixed-fee or an incentive 
type contract. A determination in accord with this authority was made 
in the case at hand. Inasmuch as such determinations are afforded fi- 


nality by 41 U.S.C. 257(a), we perceive no legal basis on which this 
Office can require the cancellation of the contract simply because it is a 
cost reimbursement type of contract. Cf. B-164165, August 13, 1968. 

Finally, you express the belief that the contract amount is either 
in excess of appropriated funds or the agency did not need certain 
funds which it requested from the Congress. The agency’s reply to 
this contention is as follows: 


The FHWA has continued to provide Congressional Appropriations Committees 
with detailed budget statements and program objectives of all active research 
and development projects. Within the testimony before the Subcommittee of the 
Committee on Appropriations, House of Representatives, on the FHWA Fiscal 
Year 1970 budget, the estimated cost through Fiscal Year 1969 is given at 
$1,400,000 with remaining costs estimated at $4.900,000. The requested appro- 
priation for Fiscal Year 1970 is shown as $1,100,000. The testimony on the 
FHWA Fiscal Year 1971 budget before the same Subcommittee also requests 
appropriation of $1,100,000 for continuation of this project. The contract awarded 
to Sperry Rand as a result of RFP-241 was funded in accordance with the 
standard policies of the FHWA. Research and Development funds in the amount 
of $1,276,804, Traffic Operations demonstration funds amount to $600,000 and 
Urban ‘Mass Transportation Administration funds totaling $1,470,887, were also 
applied. A balance of $428,000 of the total contract price of $3,775,691 is subject 
to availability subsequent to July 1, 1970 (TAB 16). 


In view of the agency’s explanation of the contract’s funding, there 
appears to be no basis for further questioning the availability of funds 
to satisfy the Government’s obligations incurred by the contract. 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 579 


In your various communications to this Office, you have contested 
at considerable length the agency’s position that the contract requires 
major research and development effort. You say such issue is important 
in determining whether there was an organizational conflict of in- 
terest and whether the use of a cost reimbursement contract was 
contrary to mandatory regulations. Since we have determined above, 
on other grounds, that we may not cancel the contract on the basis 
of an organizational conflict of interest or because of the type of 
contract selected, the issue as to the amount of research and develop- 
ment work involved in the fulfillment of the contract’s objectives is 
now considered to be academic insofar as it may be relevant to these 
points of your protest. 

In view of the foregoing, we find no basis in your protest on which 
this Office may legally require the cancellation of Sperry Rand’s 
contract, and your request for such action is therefore denied. 


[B-171651] 


Transportation — Dependents — Military Personnel — Dislocation 
Allowance—Hospital Transfers 

A Navy officer detached from duty overseas and assigned to a hospital “for study 
and treatment if indicated and appearance before a Medical Board and preretire- 
ment physical examination,” who before moving his dependents home maintained 
them for a short period in the vicinity of the hospital until he was placed on the 
temporary disability retired list, is entitled to a dislocation allowance, since 
paragraph M9003-3a, Joint Travel Regulations, providing the allowance inci- 
dent to a hospital transfer applies to the officer and not paragraph M9004-1, item 
2, which prohibits payment of the allowance in connection with separation, re- 
lease from active duty, placement on the disability retired list, or retirement, since 
at the time the officer’s orders were issued there was only a possibility of retire- 
ment or transfer to the temporary disability retired list. 


To R. Shinn, Department of the Navy, February 17, 1971: 


There has been received by second endorsement from the Director, 
Navy Military Pay System, dated November 20, 1970, your letter of 
October 22, 1970, in which you request a decision as to the entitle- 
ment of Commander John L. Meisenheimer, USN, to a dislocation al- 
lowance in the circumstances presented. The request has been assigned 
PDTATAC Control No. 70-58, by the Per Diem, Travel and Trans- 
portation Allowance Committee. 

Headquarters, United States European Command, APO New York 
09128, orders of June 17, 1970, quoting Bureau of Naval Personnel 
Message of June 16, 1970, provide that when directed, Commander 
Meisenheimer was to be detached from duty with the Joint Staff and 
was to proceed to the Naval Hospital, National Navy Medical Center, 
Bethesda, Maryland, “* * * for study and treatment if indicated and 
appearance before a Medical Board and pre-retirement physical ex- 
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amination.” Ten days’ delay was later authorized. Subsequent endorse- 
ment dated August 1, 1970, directed the officer to report with his de- 
pendents to Stuttgart, Germany, for transportation to the United 
States via Prestwick, Scotland. 

Endorsement to the orders, dated August 8, 1970, states that the 
officer reported that day at the Naval Hospital, National Navy Medi- 
cal Center, for temporary duty undergoing hospitalization and that 
Government messing and berthing facilities were available and were 
to be utilized by the officer. The officer’s claim shows that upon arrival 
at his duty station, he maintained a residence for his dependents in 
Bethesda, Maryland. 

The record shows that the officer was p!aced on the Temporary Dis- 
ability Retired List on September 30, 1970. The Chief of Naval Person- 
nel has reported that the primary purpose of ordering the officer to 
the National Naval Medical Center was for study, treatment, and for 
appearance before a Medical Board. He says the preretirement physi- 
cal examination was incidental. 

You say that the officer advised you it was necessary for him 
to obtain housing for his dependents in the area for a period of about 
1 month before being able to transport them to his home. However, 
you indicate that in the circumstances disclosed, there is doubt as 
to the officer’s entitlement to dislocation allowance, saying that the 
provisions of paragraphs M9004-2 and M9003-3, Joint Travel Regula- 
tions, which are applicable in his case are in direct conflict with each 
other. 

Section 407(a) (1), Title 37, United States Code, provides in perti- 
nent part that, under regulations prescribed by the Secretary con- 
cerned, a member whose dependents make an authorized move in 
connection with his change of permanent station, is entitled to a dis- 
location allowance in an amount equal to his basio allowance for 
quarters for 1 month. 

Paragraph M9003-3a, Joint Travel Regulations, promulgated pur- 
suant to the statutory provision cited, provides that a dislocation al- 
lowance is payable to a member with dependents who is transferred 
from outside the United States to a hospital in the United States for 
observation and treatment and who relocates his household incident to 
such transfer. Paragraph M9004-1, item 2, of the regulations, pro- 
vides in pertinent part that the allowance will not be payable in con- 
nection with permanent change-of-station travel performed from last 
duty station to home or to the place from which ordered to active duty 
upon separation from the Service, release from active duty, place- 
ment on the temporary disability retired list, or retirement. 
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In 4 Comp. Gen. 653, we held that when an officer at a foreign sta- 
tion is detached with directions to proceed to a hospital in the United 
States for treatment, his family or dependents are entitled to be 
brought back to the United States. For that reason, insofar as the 
member’s household is concerned, a permanent detachment from a 
foreign station with orders to a hospital in the United States for 
treatment is regarded as a permanent change of station. 

In decision dated December 17, 1957, B—134227, involving a situa- 
tion somewhat similar to the one under consideration, an officer was 
ordered from an overseas station to the Walter Reed Army Medical 
Center, Washington, D.C., for observation and treatment, appearance 
before a Medical Board and, if warranted, before a Physical Evalua- 
tion Board. Apparently at that time, the officer’s dependents were re- 
located from overseas to Takoma Park, Maryland. Subsequently, the 
Physical Evaluation Board found the officer eligible for retirement. 
Thereafter, the dependents continued to reside in the area. We held 
that the officer had made a permanent change of station in his trans- 
fer to a hospital in the United States. B-130953, July 11, 1957. 

We held further that while the reference in the orders indicated a 
possibility that the officer’s physical condition might be found to be 
such as to warrant his retirement, it appeared that his retirement 
and travel to his home was not contemplated at the time the orders 
were issued. Consequently, in such circumstances, it was concluded that 
the officer’s transfer to the United States on a permanent change of 
station did not involve travel from his last station to his home. The 
payment of a dislocation allowance was therefore authorized. 

While the orders of June 17, 1970, directed a study and treatment, 
appearance before a Medical Board, and preretirement physical exami- 
nation, it would appear that at the time the orders were issued only a 
possibility existed that the officer would be found eligible for retire- 
ment or transfer to the temporary disability retired list on account of 
physical disability. Accordingly, it would appear that the transfer to 
the Naval Hospital, National Navy Medical Center, Bethesda, Mary- 
land, on a permanent change of station did not involve travel to home 
incident to retirement. Therefore, it is concluded that the officer is 
entitled to a dislocation allowance and the submitted voucher is 
returned herewith for payment, if otherwise correct. 


[ B-165571 J 


Appointments—Discrimination—Race or Sex 


Upon determination that an employee who received an excepted Schedule B 
appointment at grade GS-9 was discriminated against because of race or sex, 
which is expressly prohibited by 5 U.S.C. 7154(b) and 5 CFR 713.202, as she 
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qualified for a GS-11 position and was assigned and performed work warranting 
a GS-11 classification, correction of the personnel action and adjustment in pay 
is legally justified on the basis the original classification and appointment as a 
GS-9 was illegal, and the corrective action is not viewed as a retroactive promo- 
tion such as ordinarily is prohibited by law. 


To the Director, Office of Economic Opportunity, February 19, 
1971: 

This is in reference to letter dated July 30, 1970, and enclosures, and 
supplementary letter dated November 6, 1970, from the Deputy Direc- 
tor, Office of Economic Opportunity (OEO), requesting advice as to 
whether the Back Pay Act of 1966, now codified in 5 U.S.C, 5596, or 
other legal authority is available to compensate an employee, Mrs. 
Henrietta Canty, who has been found pursuant to the Office of Eco- 
nomic Opportunity’s equal employment opportunity procedure to have 
been discriminated against in initially classifying her as a GS-9 rather 
than a GS-11 upon appointment. 

It is stated in the letter of July 30 that your office has considered our 
decision reported in 48 Comp. Gen. 502 (1969) involving discrimina- 
tion in connection with promotion. Our advice in the matter is requested 
on the basis of arguments set forth in a memorandum forwarded with 
the Deputy Director's letter to the effect that the Back Pay Act may 
be construed as applicable to discrimination cases. 

In 48 Comp. Gen. 502 we held that an employee could not be awarded 
back pay under 5 U.S.C. 5596 on the basis of a determination by an 
equal employment opportunity officer, under administrative equal 


employment opportunity procedures, that the employee had failed to 
receive a promotion on a timely basis because of racial discrimination, 
and the officer’s recommendation that remedial action in the form of a 
retroactive promotion be effected. The Department of Housing and 
Urban Development, by letter dated June 24, 1969, requested that the 


matter be reconsidered. By decision dated July 18, 1969, B-165571, 
the conclusion reached in 48 Comp. Gen. 502 was affirmed. See also 
decision of same date to the Chairman, Civil Service Commission, 
B-165571. You will note that the points argued in the memorandum 
forwarded with the Deputy Director’s letter here under consideration 
were discussed and answered in our decisions of July 18, 1969, These 
points include the discussion covering the liberalizations included in 
the Back Pay Act and the legislative history with respect thereto; the 
distinction between our decisions B-158925, July 16, 1968, and 48 
Comp. Gen. 502; and the legal significance of the statement of policy 


as set forth in 5 U.S.C. 7151, the equal employment opportunity provi- 
sions, as a basis for the allowance of back pay under authority of 
5 U.S.C. 5596. 

While we adhere to the view of the inapplicability of the afore- 
mentioned back pay provisions, where there is a failure to promote an 
employee because of discrimination, it is our opinion that retroactive 
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correction of the personnel action and adjustment in pay in Mrs. 
Canty’s case is legally justified. 

The records show that an equal employment opportunity panel con- 
cluded that when Mrs. Canty received an excepted Schedule B 
appointment on May 9, 1966, at grade GS-9, she was discriminated 
against because of race or sex; that she was qualified for a GS-11 
position; and that she was assigned to work warranting a GS-11 
classification. Since the determination as to qualifications of Mrs. 
Canty is a matter properly for consideration by the Civil Service 
Commission, we requested the Commission’s views and were advised 
by letter dated January 18, 1971, as follows: 

With respect to the matter of qualifications, section 6.2 of the Civil Service 
Rules (5 CFR 6.2) provides that appointments to positions listed in Schedule B 
are subject to such noncompetitive examination as may be prescribed by the 
Commission, At the time of Mrs. Canty’s appointment the request from the agency 
was for appointment to a GS-9 position. Appropriate staff in the Commission 


have now reviewed the application originally submitted and say that if the 


agency had requested approval of Mrs. Canty for a GS-11 position the request 
would have been approved. 


The Commission further points out that on the basis of the OEO 
finding of discrimination because of race or sex (which is expressly 
prohibited by law and regulations—5 U.S.C. 7154(b) and 5 CFR 
713.202) the position to which Mrs. Canty was appointed was inten- 
tionally misclassified at a lower grade in order to pay her a lower rate 
than was proper for the duties and responsibilities assigned to her. 

Section 7154 of Title 5, United States Code, provides in part: 

(b) In the administration of chapter 51, subchapter III of chapter 53, and 


sections 305 and 3324 of this title, discrimination because of race, color, creed, 


sex, or marital status is prohibited with respect to an individual or a position 
held by an individual. 


The record established that discrimination such as prohibited by the 
foregoing provision of law did in fact occur. It is therefore concluded 
that the original classification and appointment as a GS-9 was illegal 
and as such requires correction. A corrective action in these cireum- 
stances is not viewed as a retroactive promotion such as ordinarily is 
prohibited by law but as a correction of an intentional illegal appoint- 
ment or misclassification—a violation of both statute and regulation. 

In view of the foregoing, and since it is stated in the Deputy Direec- 
tor’s letter of November 6 that Mrs. Canty was assigned and did in 
fact perform duties of a supervisory nature well above the entry level 


of a GS-9, we offer no objection to a retroactive adjustment of 
compensation. 


[ B-171813 J 


Bids—Evaluation—Aggregate v. Separable Items, Prices, Ete.— 
Evaluation Formula Erroneous 


An invitation for bids issued pursuant to 41 U.S.C. 252(c) that requested lump- 
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sum bids for the construction of campus facilities (base bid), plus bids on each 
of four additive items, and indicated an award for the base bid, plus additives, 
if any, would be made to the low bidder on the base bid without regard to his 
overall bid price, did not conform with the requirements in 41 U.S.C. 253(b) that 
award should be made to the responsible bidder whose bid “will be most advan- 
tageous to the Government, price and other factors considered.” Therefore, an 
award for the facilities and additives to the lowest overall bidder who was not 
low on the base bid would be proper and in accord with section 253(b), as the 
lowest bidder must be measured by the total work to be awarded in order to ob- 
tain the benefits of full competition, which is the purpose of the public procure- 
ment statutes. 


To the Secretary of Agriculture, February 19, 1971: 





By letter of January 26, 1971, copy enclosed, Mr. Charles J. Peter- 
sen, contracting officer, Pacific Northwest Forest and Range Experi- 
ment Station, Portland, Oregon, requested our decision permitting 
him to award a contract to Batterman Construction Company for the 
five bid items under invitation for bids No. PNW-71-1, issued De- 
cember 10, 1970, for the construction of certain facilities at the Oregon 
State University campus, Corvallis, Oregon. 

The invitation requested lump-sum bids for the major construction 
requirements set forth in Item A (Base Bid) plus bids on each of four 
additive items under Item B. The following award provisions were set 
forth in the invitation’s Bid Schedule : 
A. Base Bid 





































. * * * * * 


Note.—Award of this contract will be made on the lowest responsive bid for 
Base Bid Item A. 

Bids must be submitted for both the Base Bid and Additive Bid Items in 
order for a bid to be considered responsive. 

Additive Bid Items Instructions 


Bidders are requested to submit a lump-sum offer for each of the items listed 
below. If appropriated funds are available for this project, the Government re- 
serves the right to add to Item A. BASE BID offer any single additive item or 
any group of additive items. Separate awards will not be made. 


On January 19, 1971, the eight bids received were opened and re- 
corded as follows: 
Base Bid Plus 


Base Bid _ Additives _ 
Batterman Construction Company 293, 300 428, 200 
Mathis Construction Company 301, 880 437, 821 
Wilson Construction Company 299, 960 465, 985 
Strandberg Construction Company 249, 500 507, 500 
Contractors, Inc. 312, 200 461, 000 
Lantz Construction Company 318, 650 473, 343 
Tee & Jay Construction Company 291, 657 441, 496 


Vik Construction Company 307, 805 455, 064 
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It will be observed that the Batterman Construction Company (Bat- 
terman) submitted the lowest overall bid for the base work (Item A) 
plus the four additives, while Strandberg Construction Company 
(Strandberg) and Tee and Jay Construction Company (Tee & Jay) 
submitted lower bids than Batterman for the base work only. 

The contracting officer states that a strict interpretation of the 
Bid Schedule’s award provisions would indicate that an award should 
be made to Strandberg as the apparent low bidder on the base work. 
However, it is further stated that at the time the invitation was is- 
sued the Forest Service contemplated that an award would obtain the 
complete construction package (base work plus additives), consistent 
with the total appropriated funds ($460,000) available. Since the low 
overall bid is well within the funds limitation, it is stated that an 
award to other than Batterman would not be in consonance with the 
original intent in releasing the invitation, nor would it permit the 
Government to obtain the “total and most economical product from 
an overall competitive basis.” 

The solicitation was issued pursuant to the authority of 41 U.S.C. 
252(c) which states in pertinent part: 


(ec) All purchases and contracts for property. and services shall be made by 
advertising, as provided in section 253 of this title. .. 


Contracts awarded pursuant to that authority must conform to the re- 
quirements of 41 U.S.C. 253(b) which provides in pertinent part: 


* * * Award shall be made with reasonable promptness by written notice to 
that responsib!e bidder whose bid, conforming to the invitation for bids, will be 
most advantageous to the Government, price and other factors considered .. . 


The substance of this provision is set out in paragraph 10(a) of Stand- 
ard Form 22 (October 1969 Edition), which is included in the invita- 
tion documents. 

In this connection, our Office has held that the quoted provision re- 
quires that award in an advertised procurement, if any, be made to the 
lowest responsive and responsible bidder. 37 Comp. Gen. 330 (1957) ; 
28 Comp. Gen. 662 (1949). The lowest bidder must be measured by 
the total work to be awarded. Any measure which incorporates more 
or less than the work to be contracted for in selecting the lowest bidder 
does not obtain the benefits of full competition which is one of the 
chief purposes of the public procurement statutes. See (/nited States 
v. Brookridge Farm, 111 F. 2d 461 (1940). If award is to be made on 
five items, award for all items to the bidder who is low on one of the 
items without regard to his relative standing as to the other items can- 
not be considered an award to the “lowest bidder” under any reasonable 
interpretation of that term. 

In view of the foregoing, it is at least doubtful that the award pro- 
visions in the Bid Schedule of the subject invitation are in conformity 
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with the requirements set forth in 41 U.S.C. 253(b), and paragraph 
10(a) of Standard Form 22, since the Bid Schedule provisions indicate 
that an award for Item A plus additives, if any, will be made to the 
low bidder on that item without regard to his overall bid price. 

In view thereof, and since the record does not show that competition 
for the total work was adversely affected by the award provisions of the 
Bid Schedule, we believe that an award should properly be made to the 
lowest overall bidder, otherwise eligible for the award, as proposed 
by the contracting officer. 

Remedial action should be taken to prevent a repetition of this cir- 
cumstance in future procurements. 

The file received with the letter of January 26 is forwarded for re- 
turn to the contracting oflicer. 


[ B-164281 J 


Pay—Retired—Grade, Rank, Etc., at Retirement—Service in 
Higher Rank Than at Retirement 

The rule in 49 Comp. Gen. 618 to the effect that members of the armed services 
would be entitled to retired pay based on the pay of a higher grade, whether 
temporary or permanent, in which a member served satisfactorily, even though 
the higher grade was in other than the service from which he retired, is equally 
applicable to Army members, notwithstanding 10 U.S.C. 3963(a), under which 
the members are retired, seems to require that the qualifying service be in the 
Army, since that section, as well as 10 U.S.C. 8963(a), involved in the ruling, 
have a common legislative source. Under 10 U.S.C. 3968(a), the Secretary is 
authorized to determine qualification for the higher pay; and, therefore, there 
is no objection to the administrative settlement of retroactive retired pay due 
that is not barred by 31 U.S.C. 71a, and the 10-year limitation period begins to 
run after a final administrative determination of satisfactory service. 


To the Secretary of the Army, February 22, 1971: 


Further reference is made to letter dated December 9, 1970, from 
the Assistant Secretary of the Army (FM), requesting an advance 
decision regarding the application of decision of March 23, 1970, 49 
Comp. Gen. 618, to Army members who have served in a higher grade 
in another branch of the armed services and who have their retired 
grade established under 10 U.S.C. 3963(a). This request has been 
assigned submission No. SS-A 1097 by the Department of Defense 
Military Pay and Allowance Committee. 

Our decision of March 23, 1970, was to the effect that, in view of 
certain decisions rendered by the Court of Claims and information 
received from the Department of Justice, we had concluded that where 
a statute authorizes computation of the retired pay of a member or 
former member of an armed service on the basis of the pay of the 
grade in which he had served satisfactorily and which is higher than 
the pay of the grade on which he otherwise would be entitled to com- 
pute his retired pay, we will authorize payment of retired pay based 
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on the pay of the higher grade in which the individual had served 
satisfactorily, without regard to whether that grade was a temporary 
or permanent grade, even though the armed service in which he held 
that higher grade is not the service in which he retired. We indicated, 
however, that such authorization is subject to (1) the application of 
the statute of limitations (31 U.S.C. 71a), to the payment of retro- 
active retired pay, and (2) any applicable statutory requirement for 
Secretarial determination of satisfactory service in the higher grade. 

The Assistant Secretary directs our attention to the fact that while 
the language of section 3963(a), Title 10, U.S. Code—relating to the 
payment of retired pay to Army officers based on the highest grade 
in which they served satisfactorily—seems to require that the qualify- 
ing service be in the Army, the equivalent sections of Title 10, U.S. 
Code, applicable to commissioned officers of the U.S. Navy and U.S. 
Air Force (sections 6151 and 8963, respectively), do not include a 
similar limitation. It is pointed out that the language of section 3963 
(a) is not mentioned in our decision of March 23, 1970, as limiting in 
any way the authorization conveyed therein and, as a consequence, 
doubt is expressed as to whether that decision is applicable to Army 
officers whose retired grade entitlement must be .established under 
section 3963(a) but whose higher grade was held in another branch 
of the armed services. Hence, a decision is requested on the following 
questions. 

a. May a member of the Army who has served on active duty in another 
armed service of the United States in a grade higher than his highest Army 
active duty grade be placed on the appropriate Army retired list in such higher 
grade (under 10 United States Code 3963(a)) and receive the pay of that 
grade, subject to Secretarial determination as to satisfactory service where such 
determination is required by statute? 

b. If the answer to question a is affirmative, may a retired member of the 
Army who, prior to his retirement, had served on active duty in another armed 
service of the United States in a grade higher than his highest Army active 
duty grade be advanced on the Army retired list co such higher grade (under 
10 United States Code 3963(a)) and receive the retired pay of that grade, sub- 
ject to Secretarial determination as to satisfactory service where such determina- 
tion is required by statute and subject to the statute of limitations on retroactive 
pay (act of 9 October 1940, 31 United States Code Tla)? 

c. May the Secretary of the Army make administrative settlement of claims 
for retroactive pay, based on advancement retroactively on appropriate Army 
retired list to higher grades in which such members previously served on active 
duty in another armed service of the United States, without referral to the 


General Accounting Office, except for doubtful claims or claims barred by the 
act of 9 October 1940, 31 United States Code 7la? 


Both section 3963(a) of Title 10, U.S. Code, which contains the 
language “in the Army” which gives rise to the present questions, and 
section 8963(a) of Title 10, U.S. Code, which does not contain similar 
language for Air Force commissioned officers, were derived from sec- 
tion 203(a) of the act of June 29, 1948, Ch. 709, 62 Stat. 1085, 10 U.S.C. 
1002 (1952 ed.), which provided in pertinent part : 
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Each commissioned officer of the Regular Army or of any reserve component 
of the Army of the United States, and each commissioned officer of the Regular 
Air Force or of any reserve component of the Air Force of the United States, 
heretofore or hereafter retired or granted retirement pay under any provision 
of law shall be advanced on the applicable officers’ retired list to the highest 
* * * grade in which he served satisfactorily for not less than six months while 
serving on active duty, as determined by the cognizant Secretary * * * and 
shall receive retired pay at the rate prescribed by law, computed on the basis 
of the base and longevity pay which he would receive if serving on active duty 
in such higher grade * * *. 


The above-quoted section was repealed by section 530 of the act of 
August 10, 1956, Ch. 1041, 70A Stat. 644, 678, and was reenacted by 
that act as 10 U.S.C. 3963(a) and 8963(a). At that time the words 
“in the Army” were inserted in both sections. While both of those 
sections were amended in 1958 by Public Law 85-861, those words were 
omitted only from section 8963(a). However, nothing has been found 
in the legislative history of either the 1956 act or the 1958 amendments 
to that act which evidences an intent to grant Air Force commissioned 
officers broader rights under section 8963(a) upon retirement than 
would accrue to their Army counterparts under section 3963 (a). While 
the words “in the Army” contained in section 3963(a2) may have fur- 
nished some basis for doubt as to the applicability of our decision of 
March 23, 1970, to Army officers, it was not our intention to exclude 
such officers (retired under section 3963(a)) from the broad rule stated 
in that decision. 

Accordingly, the first two questions are answered in the affirmative. 
Cf. Satterwhite v. United States, 123 Ct. Cl. 842 (1952). 

As to the third question, authority to make determinations under 
section 3963(a) and other similar sections of Title 10, U.S. Code, of 
the highest grade satisfactorily served on active duty, is vested by 
law in the Secretary of the service concerned. A retroactive advance- 
ment on the retired list based on such Secretarial determination would 
seem to constitute action in the nature of a correction of such retired 
member’s pay records. If such determination is made, this Office will 
interpose no objection to the administrative settlement of retroactive 
retired pay in those cases which are not barred by the act of October 9, 
1940, Ch, 788, 54 Stat. 1061, 31 U.S.C. 71a, and which are not of other- 
wise doubtful validity. 

With respect to the application of the 1940 barring act to the pay 
ment of retroactive retired pay in individual cases, it is our view that 
a retired member does not become entitled to retired pay based on the 
highest grade until a determination has been made by the appropriate 


Secretary that service in that grade was satisfactorily performed. Thus 


the 10-year limitation period prescribed in the 1940 act begins to run 
against a retired member only after a final administrative determina 
tion regarding such satisfactory service has been made. See O’Acefe v. 
United States, 174 Ct. Cl. 537, footnote 8, on page 550 (1966). 
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[ B-171457 J 


Courts—Criminal Justice Act of 1964—Attorney Fees—Appropria- 
tion Chargeable 


The accounting procedure employed by the Administrative Office of the United 
States Courts with respect to paying court-appointed attorneys under the pro- 
visions of the Criminal Justice Act of 1964 from the appropriation current at 
the time of the appointment regardless of the date the voucher, subject to court 
review, is submitted, may not be revised to make payment from the appropria- 
tion current at the time the voucher is approved in order to eliminate holding 
the obligated appropriation account open beyond the close of a normal fiscal year. 
The contractual obligation for payment of an attorney occurs at the time he is 
appointed, even though the exact amount of the obligation remains to be deter- 
mined; and pursuant to sections 3732 and 3679, Revised Statutes, and 41 U.S.C. 
11; 31 id. 665(a) ; id. 712a, the fee payable is chargeable to the appropriation for 
the fiscal year in which the obligation was incurred. 


To the Director, Administrative Office of the United States Courts, 
February 25, 1971: 


Reference is made to your letter of December 2, 1970, requesting 
our concurrence with a revised accounting procedure proposed by your 
office with respect to payments to court-appointed attorneys under the 
provisions of the Criminal Justice Act, 18 U.S.C. 3006A, as amended. 

It is stated that at present payments to an attorney entitled to com- 
pensation under the act are made from the appropriation current at 
the time the attorney is appointed by the court, regardless of the date 
on which a voucher is submitted. According to your letter, the cases 
often involve protracted litigation, and it is frequently necessary to 
hold an appropriation account open for substantial periods of time 
beyond the close of a normal fiscal year due to resultant delays in the 
submission of vouchers, Your proposal involves paying the attorneys 
from the appropriation current as of the date on which the court, 
pursuant to its statutory duty to review the propriety of the voucher, 
approves payment. 

Under current procedures, upon the appointment of an attorney by 
the court, a copy of the order of appointment is sent to your office for 
the purpose of estimating the obligation to be charged against the 
current appropriation. This estimate made by your office is based on 
past average costs per case and the fact that the act sets dollar limits 
on the amount of compensation a court-appointed attorney may 
receive, 

It is your position that it is not necessary to consider the order of 
appointment as constituting a contractual obligation of the Govern- 
ment which must be charged to the current fiscal year appropriation. 
You state: 


* * * While the appointment of such an attorney may be considered as consti- 
tuting a contract to pay for such services, payment is not automatic. The judge 
must review the voucher for propriety and may approve or deny it as given or 
may approve it in a lesser amount. * * * 
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Under the proposed accounting procedure, the date of the court’s 
approval of the voucher for payment would constitute the moment of 
contractual liability, and the appropriation then current would be 
charged with such liability. You cite 46 Comp. Gen. 895 (1967), as 
a case in which we approved institution of a similar revised procedure. 

Consideration of the property of the proposed revised procedure in 
question necessarily involves the provisions of sections 3732 and 3679, 
Revised Statutes, as amended, and section 1 of the act of July 6, 1949, 
63 Stat. 407, derived from section 3690, Revised Statutes, codified as 
41 U.S.C. 11, 31 id. 665(a), id. 712a, respectively, in pertinent part 
as follows: 


No contract or purchase on behalf of the United States shall be made, unless 
the same is authorized by law or is under an appropriation adequate to its ful- 
fillment * * *. 

No officer or employee of the United States shall make or authorize an expendi- 
ture from or create or authorize as obligation under any appropriation or fund 
in excess of the amount available therein; nor shall any such officer or employee 
involve the Government in any contract or other obligation, for the payment of 
money for any purpose, in advance of appropriations made for such purpose, 
unless such contract or obligation ‘is authorized by law. 

Except as otherwise provided by law, all balances of appropriations contained 
in the annual appropriation bills and made specifically for the service-of any 
fiscal year shall only be applied to the payment of expenses properly incurred 
during that year, or to the fulfillment of contracts properly made within that 
year. 


These statutes evidence a plain intent on the part of the Congress to 
prohibit Federal officers or employees, unless otherwise authorized by 
law, from making contracts involving the Government in obligations 
for expenditures or liabilities beyond those contemplated and author- 
ized for the period of availability of and within the amount of the 
appropriation under which they are made; to keep all the departments 
of the Government, in the matter of incurring obligations for expendi- 
tures, within the limits and purposes of appropriations annually pro- 
vided for conducting their lawful functions, and to prohibit any officer 
or employee of the Government from involving the Government in 
any contract or other obligation for the payment of money for any 
purpose, in advance of appropriations made for such purpose; and to 
restrict the use of annual appropriations to expenditures required for 
the service of the particular fiscal year for which they are made, 42 
Comp. Gen. 272 (1962.) 

The following provision is contained in the various order of appoint- 
ment forms used by the courts under the Criminal Justice Act (CJA 


€ 


Forms 1, 2,3, and 11) : 


The said attorney or bar association or legal aid agency which made the 
attorney available is authorized, pursuant to the provisions of the Criminal 
Justice Act of 1964, to present to the court a claim for compensation and reim- 
bursement for expenses of representation reasonably incurred. 


7 . *-* . é . 
Under this provision, it is clear that from the time of the attorney’s 
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appointment a contractual obligation exists on the part of the Govern- 
ment to pay the reasonable costs of the representation, and that the 
subsequent court review of the voucher is only for the purpose of 
determining that the actual costs claimed to have been incurred were 
necessarily incurred and are in fact reasonable. See United States v. 
Pope, 251 F. Supp. 234, 238 (1966). Under the provisions of the act, 
18 U.S.C. 3006A(d) (incorporated by reference into the appointment 
order), maximum amounts and hourly rates are established, with a 
standard of reasonable costs for similar services in the court’s district 
designated as the measure for exact calculation of the compensation 
earned. Such “open price” or “open compensation” agreements con- 
stitute valid and enforceable contracts, as made. When an agreement 
describes the mode of determining the price or compensation, and such 
is determined according to that mode, the contract becomes perfect 
and complete in that respect. as if it had been originally fixed in the 
writing. See 17 Am. Jur. 2d §§ Contracts 82, 422; C.J.S, Contracts 36 
(2) c., and cases cited therein. 

Thus, in the instant cases, the moment of contractual obligation 
occurs at the time of the court’s appointment of the attorney, though 
the exact amount of such obligation remains to be determined. We 
have long held, consistent with the above-quoted statutes, that a claim 
against an annual appropriation when otherwise proper is chargeable 
to the appropriation for the fiscal year in which the obligation was 
incurred. The rule is applicable in all cases in which there is a definite 
determination as to the time the public funds became obligated for the 
payment of a given liability whether the amount is, or is not, certain at 
the time. 18 Comp. Gen. 363 (1938) ; 23 id. 370 (1943). 

In 46 Comp. Gen. 895 (1967), we approved a proposed revised pro- 
cedure for providing fee-basis out-patient treatment and other medical 
services to veterans with service connected disabilities, which proce- 
dure resulted in charging the fiscal year Veterans Administration 
appropriation current at. the time a physician’s claims for reimburse- 
ment were approved by the agency. Under the circumstances of that 
case, however, there was no contractual obligation or liability on the 
part of the Government until the vouchers were approved : under that 
procedure participating physician’s bills underwent an agency quasi- 
adjudicative review process to determine whether liability should be 
accepted by the Government for the cost of the service rendered, in- 
cluding fundamental determinations as to whether the veteran was 
eligible for the treatment rendered and whether such treatment was 
necessary and proper in light of the disability record, Agency appro- 
val, in that case, constituted the initial acceptance of the liability and 
contractual obligation, whereas in the instant case, contractual obliga- 
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tion is imposed on the Government by the order of appointment, with 
subsequent court review of the voucher intended only to insure the 
reasonableness of the expenses incurred. United States v. Pope, supra. 

In light of the foregoing, it is our view that the proposed revised 
procedure, if instituted, would contravene the statutes quoted above 
relative to obligating fiscal year appropriations by contracts. You are, 
accordingly, advised that under the existing law we cannot concur with 
your proposed accounting procedure revision. 


[ B-171391 J 
Contracts—Labor Stipulations—“Successor Employer” Doctrine 


The selection of a contractor for negotiation of a cost-plus-award-fee type con- 
tract for support services at Kennedy Space Center that are being performed 
under an expiring contract without binding the selected contractor to the “suc- 
cessor employer” doctrine that would impose the terms of the current collective 
bargaining agreements with the incumbent union employees was a valid exercise 
of the discretion granted to the contracting agency to award a contract that will 
be most advantageous to the Government, since there is neither a statutory nor 
judicial requirement that a contractor who succeeds a prior contractor in the 
performance of service for the Government at a Government installation assume 
the predecessor contractor’s bargaining agreement with its union employees ; and, 
moreover, the selected contractor proposes to recognize the bargaining representa- 
tives of the incumbent employees. 


To Trans World Airlines, Inc., February 26, 1971: 


We refer to your protest by telegram dated November 25, 1970, as 
supplemented by letters dated December 11, 1970, and January 21, 
1971, against the selection by the National Aeronautics and Space 
Administration (NASA) of The Boeing Company (Boeing) for nego- 
tiation of a cost-plus-award-fee type contract for the performance at 
Kennedy Space Center (KSC) of installation support services, in- 
cluding base support work which you are currently providing under a 
contract which expires on March 31, 1971. You also protest considera- 
tion of a proposal submitted by Pan American World Airways, Incor- 
porated (Pan Am), under the same procurement solicitation, request 
for proposals (RFP) 2-370-0, dated June 30, 1970. 

As discussed in more detail below, it is your position ‘that, as a 
matter of law in the field of labor relations and as is implied by pre- 
proposal advice given by NASA to prospective offerors, the selected 
contractor will be bound by the “successor employer” doctrine as set 
forth in various decisions of the courts and in related orders issued 
by the National Labor Relations Board (NLRB), to abide by the 
material terms of the current collective bargaining agreements with 
your incumbent union employees. To be responsive to the RFP, there- 
fore, you contend that each offeror must consent to comply with the 
“successor employer” doctrine, 
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In line with the foregoing, you assert that Boeing and Pan Am 
were not responsive to the RFP since each of them proposed union 
arrangements in conflict with the “successor employer” doctrine. You 
therefore request that NASA be directed to reject the proposals sub- 
mitted by Boeing and Pan Am and to make award to a responsive 
offeror like yourself, who is willing to continue to abide by your exist- 
ing union bargaining agreements covering the incumbent employees. 

In the alternative, you assert that if it is NASA’s belief the issue 
whether the “successor employer” doctrine applies to the procurement 
is a question of law, resolicitation of the procurement is in order on the 
basis that the solicitation is fatally defective because NASA did not 
so advise prospective offerors before the submission of proposals. You 
further state that NASA now seems to rely on a legal opinion which it 
did not obtain until December 14, 1970, or after you had filed your 
protest, and after a majority of the offerors had already committed 
themselves to application of the “successor employer” doctrine, and 
that the effect of such procedures has been not only to deprive the 
Government of its right to secure bids capable of just comparison, but 
to deprive you of an opportunity to renegotiate your existing bargain- 
ing agreements with your employees [with an apparent view to secur- 
ing lower wage rates] and thereby be competitive with the other 
offerors. 

Performance of the specified services was required for an initial 
period of 1 year commencing February 1, 1971, with four extensions 
of 1 year each to be available at the Government’s option under con- 
tract, the first of which was required to be firm priced. Basic proposals 
were required to be based upon fixed staffing specified in the RFP, 
but alternate proposals were solicited based upon organization and 
staffing other than as indicated in the RFP. 

Article VI of Appendix III of the proposed contract stated a re- 
quirement for continuity of services necessitating phase-in training of 
the successor contractor during the last 60 days of the contract term 
and cooperation of both contractors respecting release of employees to 
the new contractor, among other factors. Article XXXII, which gov- 
erned the phase-in of the functions to be assumed under the proposed 
contract from three incumbent contractors, required that allowance 
for phase-in be made in the cost and fee negotiated under the proposed 
contract subject to adjustment in the event the functions in question 
are not fully operational and completely staffed as agreed during 
negotiations by the dates scheduled in Article XX XII. 

Article XXIV, entitled “Service Contract Act of 1965,” informed 
offerors of the issuance of a wage determination by the Department of 
Labor establishing a minimum hourly wage of $2.45 per hour, includ- 


ing fringe benefits, for janitors, porters, and cleaners. 
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Paragraph 2.c., section 1, part B, Appendix II, of the RFP, as 
amended, relating to management structure, reads as follows: 







Explain your understanding of the impact, if any, that the collective bargaining 
agreements covering incumbent employees will have on your assuming the con- 
tract responsibilities. Discuss which of your employees, if any, will be covered by 
collective bargaining agreements and indicate which, if any, supervisory per- 
sonnel are included. 

Prospective offerors are advised that most employees of the incumbent con- 
tractors are represented by IAM and that the labor agreements in force are as 


follows: 





















Area Union District No. Local No. Current Contract 
Expiration Date 
Majority IAM 142 773 12/31/71 
Janitorial IAM 166 1306 12/31/71 
Guard UPGWA 128 1/31/72 
Fire Service TWU 525 7/ 9/71 
Training IAM 166 690 3/ 1/71 


































IAM stands for the International Association of Machinists; 
UPGWA for the United Plant Guard Workers of America; and 


TWU for the Transport Workers Union of America. IBT, which is 


discussed in connection with Pan Am’s proposal, stands for the Inter- 


national Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America. 


Paragraph 11 of Appendix I, part B, relating to evaluation of pro- 
posals, informed prospective offerors that failure of a proposal to be 
accepted for award would not necessarily reflect any deficiencies, but 
would mean only that another proposal was considered to be more ad- 
vantageous to the Government. The major factors to be considered in 
the proposal evaluation and their relative order of importance were 
(a) Technical Work Plans; (b) Reasonableness of Cost and Fee; (c) 
Experience and Past Performance; (d) Key Personnel; and (e) Man- 
agement Structure. Offerors were advised that factor (a) would have 
slightly more weight than factor (b); that factors (c), (d), and (e) 
would be considered to have approximately the same importance ; and 
that the aggregate of factors (c), (d), and (e) would be approxi- 
mately the weight of factor (b). August 19, 1970, was specified as the 
closing date for submission of proposals. 

On July 21 and 22, 1970, prospective offerors were provided a tour 
of the KSC facilities which would be involved in the performance of 
the required services, and a preproposal conference was held, during 
which various questions relating to the contract were raised by par- 
ticipants in the conference and were answered by NASA. Subse- 
quently, NASA distributed to interested parties a list of the questions 
and answers with a letter dated July 31. Question 56 and NASA’s 
answer, with which your protest is concerned to a great extent, read 
as follows: 
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QUESTION 56: 1. Is it NASA’s opinion that successful bidders will be required 
to assume employee representation by incumbent unions? 
2. (a) If the answer to Question 1 is “yes,” is the basis for 


this opinion “no significant change in work scope?” 
(b) If the answer to Question 1 is “no,” is the basis for 


this opinion “a significant change in work scope?” 

. If the answer to Question 1 is “yes,’”’ does NASA KSC plan 

to provide contents of the current union agreement as well 

as specific employee rates and benefits costs to enable bid- 
ders to submit competitive bids? 


ANSWER: . The NLRB has held that when an employer assumes the 
operations of another employer without change in employees, 


jobs or methods, the successor-employer is obligated to bar- 
gain with the Union before changing wages and other con- 
ditions of employment. Under a recent series of cases, the 
NLRB has held that the successor-employer must assume 
the predecessor’s collective bargaining agreement. It is 
NASA’s position that the offerors make themselves familiar 


with the NLRB cases covering this issue namely, The Wil- 


liam J. Burns International Detective Agency, Inc., 74 


LRRM 1098; Chemrock Corp., 58 LRRM 1582; John Wiley 
& Sons vs. Livingston, U.S. Sup. Ct. 55 LRRM 2769. 

. The offeror will have to apply the NLRB’s reasoning in the 
previously mentioned cases to the scope of the RFP in re- 
lation to method in which the work has been performed 


and to its own intended mode of operation. 
. It is not our policy to supply any offerors with any copies 


of labor agreements covering units of employees coming 
within the scope of the RFP. 


By August 19, NASA had received basic proposals from seven com- 
panies, including your company, Boeing, and Pan Am. Boeing also 


submitted an alternate proposal covering a lesser number of employees 
than specified by NASA as required staffing. Only the basic Boeing 
proposal is involved in your protest. 

Boeing proposed to recognize the bargaining representatives of the 
incumbent employees but not to assume your existing labor agree- 
ments, Instead, Boeing stated its intent to bring the incumbent LAM 
employees of your firm under Boeing’s company-wide labor agree- 
ment with Lodge 2061 of IAM, with which Boeing has had a very 
good relationship. This agreement covers employees at Boeing’s main 
aircraft and aerospace manufacturing operation, as well as in the KSC 
area under Boeing’s Apollo V stage contract, and the wage rates are 
considerably lower than the rates paid by your company to incumbent 
employees performing similar work. 

The record indicates that Boeing will accept the “successor em- 
ployer” doctrine with respect to the security employees currently 
represented by the UPGWA and the fire protection employees repre- 
sented by the TWU, but proposes to subcontract the janitorial fune- 
tion. NASA’s Industrial Relations Officer expressed the opinion that 
no major labor problems would seem to be associated with Boeing’s 
basic proposal, but the alternate proposal, which proposed fewer em- 
ployees, might give rise to a problem of convincing the LAM that a 
smaller number of employees was needed. 
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Pan Am proposed to operate under the Railway Labor Act (RLA), 
44 Stat. 577, 45 U.S.C. 151, as amended, pursuant to which Pan Am 
has operated as a contractor for the Department of the Air Force at 
the nearby Air Force Eastern Test Range, Patrick Air Force Base, 
Florida. Pan Am considers itself not subject to NLRB and court 
decisions espousing the “successor employer” doctrine since Pan Am 
is an airline operation coming under the RLA and also views the in- 


cumbent employees as an accretion to existing bargaining units cover- 
ing employees in Pan Am’s overall company operations. These Pan 
Am bargaining units are represented by the TWU, the IBT, and the 
UPGWA, and all have been approved by the National Mediation 
Board (NMB) established under the RLA. (Under the “accretion” 
doctrine, the accreted incumbent employees would have no choice over 
whether they want to be included in Pan Am’s existing bargaining 
units.) Pan Am, therefore, would endeavor to persuade the incumbent 
employee members of IAM to transfer to the TWU and the IBT and 
to accept reduced wage rates applicable under Pan Am’s bargaining 
agreements with such units. 

NASA’s Industrial Relations Officer expressed doubt about the pro- 
posed Pan Am agreements with the TWU and IBT since they will 
involve a major turnover of collective bargaining representation of 
incumbent employees, which, upon challenge by IAM, may not stand 
up. 

In this connection, NASA refers to the “Jackass Flats” case, Pan 
American World Airways, Inc. v. United Brotherhood of Carpenters 
and Joiners of America, 324 F, 2d 217 (1963), involving the perform- 
ance of preventive maintenance work by Pan Am at a nuclear research 
development station in the State of Nevada, which the court held had 
nothing to do with transportation by air or rail and was not within the 
application of the Railway Labor Act, and therefore the airline was 
not entitled to an injunction restraining the union from striking, pick- 
eting or otherwise interfering with the operation. NASA also men- 
tions friction which has been experienced between TWA/Bendix and 
Pan Am employees because of the rivalry between IAM and TWU/ 
IBT employees, the labor disputes ranging from petty harassment to 
threat of work stoppage. 

After initial consideration of all proposals, your proposal was 
ranked highest, with Pan Am’s proposal a close second, and Boeing’s 
basic proposal third. The two proposals which were ranked lowest 
were eliminated from the competitive range at this stage, and the 
respective offerors were so notified by letters dated September 18, 1970. 
The five remaining offerors were then invited to participate in oral 
discussions of their proposals with attention to be focused on 25 gen- 
eral questions and various specific questions relating to particular 
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proposals. General question No. 18 asked each offeror to what extent 
labor agreements would be applicable to employees performing on the 
contract. and to explain the types of units and unions involved in the 






proposal. 

Discussions were conducted with the offerors from September 28 to 
October 1, inclusive, and each offeror was afforded an additional week 
to further revise or clarify its proposal(s) in light of the discussions. 
The cutoff date for all offerors was October 19, 1970, as stated in tele- 
graphic amendment No. 3 to the RFP, and no further revisions were 
received after that date. Further, no changes were made by any 
offeror in its proposed union structure in response to the questions 
which had been raised by the Government. 

Subsequently, as in the initial assessment, your proposal and Pan 
Am’s proposal were ranked essentially equivalent technically, with 
Boeing’s proposal being third. On the business aspects of the evalua- 
tion process, however, you rated very high with Boeing nearly as high. 
Pan Am was rated third on the basis that its proposed wage rates were 
not realistic, such rates being lower than Pan Am now pays at the 
nearby Air Force Eastern Test Range and also dependent upon the 
success of Pan Am’s efforts to induce IAM employees to transfer to 
the TWU and IBT units with which Pan Am has its bargaining agree- 
ments, a factor which NASA believes, as stated above, is likely to 
involve serious labor problems. 

After careful reconsideration of all proposals, NASA concluded 
that the technical superiority of your proposal did not justify its ac- 
ceptance if the low cost arrangement could be achieved with Boeing, 
whose technical proposal was entirely acceptable to NASA. NASA 
accordingly concluded that selection of Boeing's basic proposal would 
give the Government the best promise of good technical performance 
and reasonable cost, and the Acting Administrator of NASA directed 
that negotiations be conducted with Boeing on the basis of the labor 
plan reflected in Boeing’s proposal, with the condition that Boeing 
show firm agreements with the appropriate unions providing coverage 
for the work to be performed under the procurement before approval 
of the contract. 

As to Pan Am, whose proposal price was close to Boeing’s basic pro- 
posal price, NASA decided not to risk the labor unrest which was 
likely to attend its acceptance. In view of this rejection of Pan Am’s 
proposal, and our decision of today denying Pan Am’s protest against 
such rejection, it would appear that your protest against consideration 
of Pan Am’s proposal for award has become moot. The remainder of 
this decision will therefore be confined to your protest against con- 
sideration of Boeing’s proposal. 










































449-795 O 


598 DECISIONS OF THE COMPTROLLER GENERAL [50 


Boeing, upon notice from NASA of your protest, submitted a legal 
memorandum to NASA stating, among other things, that your agree- 
ments with the IAM specifically state that they are “in accordance 
with the provisions of the Railway Labor Act”; therefore, Boeing, 
not being a carrier subject to the RLA, could not be bound by your 
agreements. Further, Boeing raises the question of the legality of your 
agreements on the basis that the services in question do not relate to 
transportation, and under the decision in the Jackass Flats case, supra, 
the National Labor Relations Act is the controlling statute. 

Enlarging on its argument that it cannot succeed to your union bar- 
gaining agreements, Boeing stated that such agreements are with a 
nationwide unit which includes individuals employed as guards, While 
the Railway Labor Act, according to Boeing, permits inclusion of 
guards in the bargaining units, section 9(b) of the National Labor 
Relations Act (29 U.S.C. 159(b)) specifically prohibits certification 
by the NLRB of any bargaining unit which includes guards. 

Boeing also pointed out that your agreements do not provide for 
arbitration as contemplated by the National Labor Relations Act but 
rely, rather, upon the provisions of the Railway Labor Act. In this 
connection, Boeing stated that District Lodge 142 of the IAM, with 
which you executed an agreement, bargains solely for employees sub- 
ject to the Railway Labor Act. 


Boeing also urged that since it has over 22,000 employees repre- 
sented by the LAM in a nationwide bargaining unit, the additional 
1,000 employees which Boeing might hire from your firm should prop- 
erly be considered as an “accretion” to Boeing’s IAM bargaining 


> doctrine would 


agreement in which event the “successor employer’ 
have no application. 

In 42 Comp. Gen. 1 (1962), we had occasion to consider whether 
the Department of Defense and NASA could properly include in mis- 
sile construction contracts at Cape Canaveral and Patrick Air Force 
Base the terms of a labor management project agreement which would 
require payment of specified wages and fringe benefits to laborers and 
mechanics, which had been approved by the Secretary of Labor but 
which were not prescribed pursuant to statute. At page 2 of our deci- 
sion, we made the following pertinent statements: 

Our Office has considered many proposals to incorporate in Government con- 
tracts conditions or requirements concerning wages and other employment con- 
ditions and practices, and has in a long series of decisions adhered to the 
principle that contract stipulations tending to restrict competition and to increase 
the cost of performance are unauthorized unless reasonably requisite to the ac 
complishment of the legislative purposes of the contract appropriation involved, 
or unless such stipulations are expressly authorized by statute; and that when 
the Congress has legislated on the subject it is not open to administrative dis 


cretion to stipulate conditions beyond or at variance with those specifically 
directed by the statute. 
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In line with the above statements, which were followed by citations 
to pertinent decisions of our Office, such as 10 Comp. Gen. 294 (1931) 
relating to the need for specific statutory authority to prescribe in a 
Government contract minimum wage rates to be paid by a contractor, 
and for the other reasons stated in our decision, we held that a clause 
in the construction contracts in question which would require adher- 
ence to the project agreement would not be in conformity with the gen- 
eral statutes governing Government contracting. We did, however, 
point out that if a determination were made pursuant to the act of 
August 28, 1958, Public Law 85-804, 50 U.S.C. 1431-35, and Executive 
Order No. 10789, November 14, 1958, that the national defense would 
be facilitated by the inclusion of such a provision in the contracts in 
question, the contracts could be executed or modified accordingly. 

We are not aware of any statute which imposes a requirement that a 
contractor who succeeds a prior contractor in the performance of serv- 
ices for the Government at a Government installation is required to 
assume the predecessor contractor’s bargaining agreements with its 
union employees. Nor are we aware of any court decision to such effect. 
Neither the Wiley nor the Burns cases cited by NASA in its answer 
to question 56 at the preproposal conference, nor any of the other cases 
which you have cited for the proposition that the “successor employer” 
doctrine applies to the proposed contract, involved services at a Gov- 
ernment installation. Nor did consideration of the statutes governing 
Government contracting enter into the making of any such decisions. 

Further, we believe that in the case of Potter v. Emerald Mainte- 
nance, Civil Action 70-L-36, Southern District of Texas, October 29, 
1970, relating to contracts for the performance of service and main- 
tenance work for the Air Force, the United States District Court raised 
some objections to application of the successor contractor theory, as 
espoused in Burns, to Government. procurements. 

Turning now to the effect of the language which NASA used in the 
RFP and in its response to question 56 respecting your bargaining 
agreements with incumbent employees, we are unable to concur with 
your position that such statements constituted a requirement that 
offerors consent to be bound by such agreements. The language in the 
REP simply called for a statement of the offeror’s understanding of 
the impact, if any, of such agreements upon the offeror’s assumption 


of the contract responsibilities, and the reply to question 56 merely 


placed offerors on notice of the “successor employer” doctrine as ap- 
plied by NLRB in the Burns and Wiley cases but left to the offerors the 
interpretation of such decisions, That such interpretations could vary, 
depending upon the nature of each offeror’s proposal, is apparent from 
NASA’s answer numbered 2. While it is evident that your commitment 
to wage rates which were higher than those apparently available to 
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Boeing and Pan Am placed you in a poor competitive position if you 
proposed only on the basis of paying such rates, that fact alone presents 
no adequate basis for requiring all other bidders to adopt your wage 
rates. 

In line with the foregoing, it is our view that NASA was not obliged 
to include in the RFP a requirement that offerors agree to accept the 
“successor employer” doctrine as to incumbent employees covered by 
union bargaining agreements, and it is our further view that the lan- 
guage which NASA used in the RFP and in its response to question 56 
at the preproposal conference did not state such a requirement but 
properly left the decision to the offerors. In the circumstances, we are 
unable to accept your position that the Government was deprived of 
meaningful competition under the solicitation so as to justify resolici- 
tation of the procurement, as you have suggested as an alternative to 
elimination of Boeing and Pam Am from consideration for award. 

Nor can we accept your argument that Boeing, which has proposed 
to abide by its own bargaining agreement with the IAM, has offered a 
price that is less than reasonably anticipated costs contrary to the pro- 
visions of NASA Procurement Regulation (NASA PR) 1-311 
relating to “buying in” at low cost with expectation of recovering addi- 
tional amounts after award. Not only has there been no authoritative 
determination that your employer bargaining agreements are appli- 
cable to any successor contractor, which will be performing services 
in addition to those currently performed by you, but the Acting Admin- 
istrator of NASA has conditioned the award to Boeing on a showing 
by Boeing of firm agreements with the appropriate unions providing 
coverage for the work to be performed under the proposed contract. 
It is our opinion that Boeing’s proposal, when supported by such agree- 
ments, may properly be considered reasonable as to anticipated costs. 

We have noted that the award of cost reimbursement contracts re- 
quires exercise by procurement personnel of informed judgments 
whether submitted proposals are realistic as to proposed costs as well 
as to technical approach. B-152039, January 20, 1964. Further, we be- 
lieve that such judgment properly should be left to the discretion of 
the contracting agencies concerned since they are in the best position to 
assess “realism” of costs and technical approaches and must bear the 
major criticism for any difficulties or expenses experienced by reason 
of a defective cost analysis. 50 Comp. Gen. 390, December 16, 1970. 

On the record before us, we are unable to conclude that NASA’s selec- 
tion of Boeing for negotiation of a contract for this procurement, under 
the conditions stipulated by the Acting Administrator of NASA as 
set out above, was other than a valid exercise of the discretion granted 
to NASA, as the contracting agency, to make the award which will be 
most advantageous to the Government as contemplated by the provi- 
sions of NASA PR 3-805.2. Your protest is therefore denied 
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Transportation—Rates—Export—Through Rate—Bills of Lading 
Status 


The fact that the commercial bill of lading covering the shipment of radio equip- 
ment from Canada to California for export was required to be converted to a 
Government bill of lading and a second Government bill of lading was issued for 
the California to Australia part of the shipment does not preclude the application 
of the lowest available rate to determine the charges from California to Australia 
and the recovery from the ocean carrier of an overcharge that is the difference 
between local and overland rates for ocean freight and which includes wharfage 
and hauling charges. The export nature of the shipment was known to the car- 
riers, and but for the requirement to use United States Government bills of 
lading, a through export bill of lading would have issued, and, furthermore, 
under the Government bills of lading, the shipment was made subject to the 
terms and rates of commercial shipments. 


To the General Steamship Corporation, Ltd., March 1, 1971: 


We have for consideration an overcharge of $1,250.40 collected by 
your company. The overcharge is the difference between the local 
rates and lower overland rates for ocean freight, including all of the 
wharfage and hauling charges collected from the shipper. Our request 
for refund (Form No. 1003) was issued to you’on March 21, 1969, 
and you declined to refund for the reasons stated in your letter of 
May 15, 1969, to our Transportation Division. 

The request for refund concerns a shipment consisting of three 
carloads of radio equipment and antennas, part of which were mounted 
on a trailer vehicle. The total weight of the shipment was 54,225 
pounds with a volume of 6,525 cubic feet. The cargo was loaded 
aboard the M/S CUMULUS at Pier 143 in Wilmington Harbor on 
November 16, 1967, and the General Steamship Corporation issued an 
ocean bill of lading bearing reference to Export Declaration No. 
135107. The consignee of the shipment is shown on the bill of lading 
as the officer-in-charge, DGO Telemetry Station, Northern Territory 
Command, Larrakeyah Barracks, Darwin, Northern Territory, Aus- 
tralia. This bill of lading, issued in memorandum form, makes refer- 
ence to Government bill of lading (GBL) D-5332570, which was is- 
sued by the National Aeronautics and Space Administration (NASA) 
on November 1, 1967. Bill of lading D-5332570 shows that the cargo 
was received by the “RECEIVING CLERK—BERTH 143 PA- 
CIFIC AUSTRALIA DIRECT LINE 8/S CUMULUS).” 

The inbound billing was covered by a commercial bill of lading 
converted to GBL E-8508639 which shows that this cargo originated 
at Churchill, Manitoba, Canada, was consigned to the General Steam- 
ship Co., for “SS CUMULUS, Pier 143,” moved direct by railroad 
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and was delivered in care of the United States Despatch Agency at 
Pier 143, Wilmington, California, on November 13, 1967. 

Presumably, because no inbound reference was shown on the out- 
bound billing you computed freight at the local rate of $84.75 per 
measurement ton, $13,824.84, plus heavy lift charges of $447.18; wharf- 
age of $163.13; and handling of $219.31, producing total freight of 
$14,654.46 for transportation to Brisbane, Australia, plus $5,165.39 
for freight from Brisbane to Darwin. No question exists with respect 
to this latter item of $5,165.39. Since our Transportation Division 
established that the cargo originated at Churchill, Manitoba, and 
traveled all rail to Pier 143, Wilmington, California, the charges were 
revised to the lower overland basis of rates, that is, $79.25 per measure- 
ment ton, resulting in charges of $12,927.66, plus $447.18 heavy lift 
charges. The overland rates include wharfage and handling; hence, 
you were requested to refund the $163.13 wharfage and $219.31 han- 
dling charges as well as the excess through charges which you collected. 

Your reason for declining to make the requested refund of $1,250.40 
is that, as stated in your letter of May 15, 1969, the overland rates apply 
only if the railroad has issued a through export rail bill of lading. 
You state further that the Southern Pacific Railroad has declined to 
remit its share of the overcharge and you enclose a copy of the Southern 
Pacific’s letter to you dated May 9, 1969, and a copy of the tariff page 
stating conditions under which the carrier will issue through export 
bills of lading. 

The facts regarding this shipment show that railroad cars CN556351, 
CN472604 and ©CN661043 were loaded at Fort Churchill, Manitoba, 
and switched to the Canadian National Railway on or about Octo- 
ber 30, 1967. We have obtained two of the three waybills issued to 
cover the movements of these cars, waybill Nos. 100756 and 100757. 
The waybills show that the cars were consigned to: “PACIFIC AUS- 
TRALIA DIRECT LINE C/O SS CUMULUS LOS ANGELES 
HARBOUR.” In the body of the waybills the following notation is 
found: “FINAL DESTN SYDNEY NEW SOUTH WALES 
AUSTRALIA.” 

The commercial bill of lading is not available, apparently being 
retained by the Southern Pacific Company, since Government bill of 
lading E-8508639 was issued February 1, 1968, by the U.S. Despatch 
Agency, to convert the commercial bill of lading. The Government 
bill of lading makes reference to Southern Pacific Freight bills “W/B 
100757 756,758.” The consignee’s certificate of delivery is accomplished 
showing that the cars were received at ‘Wilmington by the U.S. Des- 
patch Agency on November 13, 1967. That same day, the U.S. Despatch 
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Agency booked the cargo and ordered the cars to Pier 143, where the 
S/S CUMULUS was loading. Two weeks earlier on November 1, 1967, 
while the shipment was en route from Churchill, Manitoba, to Wil- 
mington, California, NASA issued bill of lading D-5332570 to cover 
the voyage from Wilmington to Darwin, Northern Territory, Aus- 
tralia. As previously stated, receipt of the shipment for the vessel is 
shown to be by the “RECEIVING CLERK—BERTH 143 PACIFIC 
AUSTRALIA DIRECT LINE, S/S CUMULUS,” and bill of lading 
D-5332570 shows the total volume of the cargo to be 6,525 cubic feet 
and the weight to be 54,225 pounds. This is exactly the cube and weight 
shown on the export billing instructions by the U.S. Despatch Agency 
on November 13, 1967, the day the cars arrived in Wilmington. 

Thus, the following facts are established: (1) the shipment moved 
from Churchill, Manitoba, via all rail direct to Pier 143 at Wilmington 
on billing that showed the shipment was for export to Sydney, Aus- 
tralia; (2) the shipment at no time left the possession of the carriers; 
and (3) the Government bill of lading covering the voyage from Wil- 
mington to Darwin, Australia, was issued prior to the time the ship- 
ment left the possession of the railroad at the port of exportation. 
Reference to Government bill of lading D-5332570 is shown on the 
U.S. Despatch Agency’s export billing instructions and on the memo- 
randum ocean bill of lading issued at Los Angeles on November 16, 
1967. 

We believe these facts show that both the originating rail carrier, 
the Canadian National Railway at Churchill, Manitoba, and the ocean 
carrier were fully informed of the export nature of the shipment, and 
that it was for transportation beyond Pier 143, Wilmington, Cali- 
fornia. Under these circumstances we also believe that but for the fact 
that United States Government property was involved and United 
States Government bills of lading were required a through export bill 
of lading would have been issued by the Southern Pacific Company 
at Wilmington in accordance with Part 1, Item 760 of Tariff No. 29-N, 
set forth in the copy of the tariff page furnished with your letter of 
May 15, 1969. 

In accordance with applicable Government regulations, the com- 
mercial bill of lading for the movement from Churchill, Manitoba, to 
Wilmington, California, was converted to Government bill of lading 
K-8508639, A second Government bill of lading to cover the voyage 
from Wilmington to Australia was issued 2 weeks before the shipment 
arrived in Wilmington. Conditions 2 and 3 on the back of the Govern- 
ment bill of lading provide : 

2. Unless otherwise specifically provided or otherwise stated hereon, this bill 


of lading is subject to the same rules and conditions as govern commercial ship- 
ments made on the usual forms provided therefor by the carrier. 
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8. Shipment made upon this bill of lading shall take no higher rate than would 
be charged had the shipment been made upon the uniform straight bill of lading, 
uniform express receipt, or other forms usually provided by carriers for com- 
mercial shipments. 

Accordingly, the use of the Government bills of lading pursuant to 

gly, & | 
required standard Government procedures does not preclude the 
application of the lowest available rate to determine the charges for 
the voyage from Wilmington, California, to Australia. We again 
request that you refund the $1,250.40 found overpaid on this ship- 
ment; the refund should be made promptly to avoid other collection 


procedures for the recovery of the overpayment. 


[ B-171326 J 


Pay—Retired—Concurrent Military Retired and Civilian Service 
Pay 


Although the civilian position held by a retired officer of a Regular component 
of the uniformed services in the United States Army Special Services Agency, 
Europe—a local nonappropriated fund activity—is a position subject to the re- 
duction of retired pay prescribed by 5 U.S.C. 5532(b), a reduction is not required 
in the officer's retired pay as the reduction would exceed the amount the officer 


receives from his civilian employment with an additional reduction in retired 
pay, a result that is not within the contemplation of the Dual Compensation Act 


of 1964, for it is unreasonable to require the retired officer to accept a smaller 
amount after employment in a civilian position with the Government than the 
amount of retired pay he was receiving before that time. 


Statutory Construction—Legislative Intent—Statute as a Whole 


When giving effect to the plain meaning of words in a statute leads to an absurd 
or unreasonable result clearly at variance with the policy of the legislation 


as a whole, the purpose of the statute rather than its literal words will be 
followed. 


To the Secretary of the Army, March 5, 1971: 


There is before this Office for consideration the claim of Colonel 
Asa C. Black, United States Army, retired, which is based on the col- 
lection action being taken against him as a result of a determination by 
Army authorities that his employment with the United States Army 
Special Services Agency, Europe, in a local national nonappropriated 
funds position during the period November 6, 1967, through June 4, 
1969, was employment by the United States Government within the 


purview of the dual pay provisions of law contained in 5 U.S.C. 5531- 
5537. 


Section 5531(2) of Title 5 provides: 


(2) “position” means a civilian office or position (including a temporary, part- 
time, or intermittent position), appointive or elective, in the legislative, executive, 
or judicial branch of the Government of the United States (including a Govern- 
ment corporation and a non-appeopriated fund instrumentality under the juris 
diction of the armed forces) or in the government of the District of Columbia. 
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ee 


Section 5532(b) provides, in pertinent part, that : 


(b) A retired officer of a regular component of a uniformed service who holds 
a position is entitled to receive the full pay of the position, but during the period 
for which he receives pay, his retired or retirement pay shall be reduced to an 
annual rate equal to the first $2,000 of the retired or retirement pay plus one-half 
of the remainderif any. * * * 

We do not question the determination made by the Department of 
the Army that Colonel Black held a position within the meaning of 
section 5532(b) during the above-mentioned period. While he also ap- 
pears to take the same position, he objects to the conclusion that because 
of the dual pay situation which resulted from his employment during 
the period December 6, 1967, through August 31, 1969—his employ- 
ment from June 5 through August 31, 1969, apparently was in a “US-— 
NAF position with the Operations Division” of the above-mentioned 
agency—his retired pay should have been reduced in the amount of 
$7,904.06. Since that amount exceeds by approximately $3,000 the pay 
he received from his civilian employment, it appears that the collection 
of that sum will have the net effect of reducing the compensation from 
his civilian employment to zero and requiring an additional reduction 
of approximately $3,000 in his retired pay. It appears that no dual pay 
situation was involved during the first 30 days of his part-time employ- 
ment, that is, during the period November 6 to December 5, 1967. See 
section 5532(c) (2). 

Although a literal interpretation of the language used in 5 U.S.C. 
5532(b) may seem to require the action taken by the Department of 
the Army in this case, it is our view that the Congress did not intend 
that any retired officer of a Regular component of a uniformed service 
should receive a smaller amount (total of retired pay plus civilian 
compensation) after accepting a civilian position with the Govern- 
ment, than the amount of retired pay he was receiving before that time. 
It appears reasonably clear that in permitting dual pay, the Congress 
must have intended that such pay would increase or, at the very least, 
would not reduce the income of the officer involved at the time he 
accepted the civilian employment. 

The courts have often held that when giving effect to the plain 
meaning of words in a statute leads to an absurd or unreasonable result 
clearly at variance with the policy of the legislation as a whole, the 
purpose of the statute, rather than its literal words will be followed. 
Perry v. Commerce Loar Co. 383 U.S. 892 (1966). See also United 
States v. American Trucking Association, Tne. 310 US. 534 (1940), 
and Z'akao Ozawa vy. United States, 260 U.S. 178 (1922). 

The general purposes of the Dual Compensation Act of 1964—now 
codified in 5 U.S.C. 5531-5537—as expressed by the Committee on Post 
Office and Civil Service, House of Representatives, on page 2 of Report 
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No. 890, November 7, 1963 (to accompany H.R. 7381, 81st Congress, 
lst session), were to codify all existing dual compensation and dual 
employment laws into one law, which would be relatively simple to 
interpret and administer; would eliminate the hardships caused in- 
dividuals as a result of good faith misunderstandings of the applica- 
tion of the law; and would provide equitable treatment for all retired 
military personnel with respect to their employment in Federal civilian 
positions. 

The prime function of earlier dual compensation provisions involv- 
ing retired military personnel was to put a limitation on the total 
amount of compensation or pay which may be paid toa retired military 
member who accepts a civilian position with the Government. In sec- 
tion 212 of the 1932 Economy Act, 5 U.S.C. 59a (1952 ed.), one of the 
statutes repealed by the 1964 act, that limitation was fixed at $3,000 
per year (later increased to $10,000). It was phrased in terms of civil- 
ian salary, plus sufficient retired pay to equal the statutory limitation. 
If the civilian salary exceeded the limitation and retired pay was less, 
no right accrued to retired pay. If the retired pay exceeded the limita- 
tion, the person concerned could elect to receive retired pay. Whatever 
the circumstances, he could not get less than his retired pay. Thus, 
both a maximum and a minimum were put on the total amount a 
retired member could receive by accepting a civilian job with the 
Government. 

The intent of the Congress as to this type of situation was made clear 
in the 1932 act and since the intent of the 1964 act was to incorporate 
the 1932 act and other laws into one law which would provide fair 
treatment to retired military personnel, it would appear improper to 
impute to the Congress an intent to change the law in a manner which 
could produce results which seem utterly unfair. 

Where, as here, an officer’s retired pay exceeds the dual pay limita- 
tion prescribed in the statute, collection of an amount from his retired 
pay which is in excess of the compensation received in connection 
with his civilian employment would, in effect, require the untenable 
conclusion that he must not only work with no compensation at his 
civilian job, but must forfeit part of his retired pay, as wel) and thus, 
in effect, pay the Government for the right to render services to it in 
a civilian capacity. We are unwilling to conclude that Congress could 
have intended that result. Cf. 44 Comp. Gen. 266 (1964). 

To the extent that anything said in 47 Comp. Gen, 185, Septem- 
ber 27, 1967, is in conflict with the views expressed above, that decision 
no longer will be followed. 

It is noted that the letter of April 17, 1970, to Colonel Black from 
the United States Army Finance Center, indicated that $200 a month 
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is being deducted from his retired pay. Such action should be termi- 
nated when a total equal to the amount of civilian compensation he 
received during the period December 6, 1967, to August 31, 1969, 
has been collected. Colonel Black is being furnished a copy of this 
decision. 


[ B-171767 J 


Pay—Retired—Advancement on Retired List—Pay Adjustment 


Members of the uniformed services advanced in grade on the retired list without 
regard to whether their active duty service in a higher grade was in a temporary 
or permanent grade or whether the satisfactory service was in the same service 
from which retired may be paid adjustments in retired pay from date of retire- 
ment, even though the required administrative approval of satisfactory service 
was made more than 10 years subsequent to retirement, for under the rule that 
a claim which by statute is not payable until its validity is determined by a 
designated agency does not accrue until the determination of validity has been 
made, the members’ claims for adjustment of their retired pay are not barred 
by the act of October 9, 1940, as the 10-year statute of limitation began to 
run from the date of the administrative determination of entitlement to the 
higher grade and not the date of retirement. 


Statutes of Limitation—Claims—Date of Accrual—Administrative 
Determination 


Since a claim which by statute is not payable until its validity is determined by 
a designated agency does not accrue until the determination of validity has been 
made, it is not barred until 10 years after the administrative determination is 
made and, therefore, the application of the act of October 9, 1940, the 10-year 
statute of limitation, does not take effect until secretarial approval of the ad- 
vancement of members on the retired list without regard to whether the satisfac- 
tory active duty service was in a permanent or temporary grade, or in the service 
from which retired. Readjustment payments that had been disallowed may be 
paid administratively, as well as future claims, whether the retirement was 
for disability or under 10 U.S.C. 8964, and notwithstanding the member's higher 
grade was in the service from which retired, and the order effecting a change to 
the higher grade constitutes the date of administrative determination of satis- 
factory service in the higher grade when issued on the same day as the 


determination. 


To Lieutenant Colonel N. C. Alcock, Department of the Air Force, 
March 8, 1971: 


Your letter of December 31, 1970, requests a decision concerning 
the application of the act of October 9, 1940, ch, 788, 54 Stat. L061, 
31 U.S.C, 71a, 237, to the payment of adjustments in retired pay when 
members of the uniformed services are advanced in grade on the retired 


list. Your request for decision has been assigned Air Force Request 
No. DO-AF-1110 by the Department of Defense Military Pay and 
Allowance Committee, 

In decision of March 238, 1970, 49 Comp. Gen. 618, we held that 
where an existing statute authorizes the computation of the retired 
pay of a member of an armed service on the basis of the pay of a grade 
in which the member had served satisfactorily (as determined by 
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proper authority) which is higher than the grade on which he is other- 
wise entitled to compute his retired pay, payment of retired pay 
computed on the pay of that higher grade will be passed to credit 
in disbursing officers’ accounts without regard to whether that grade 
was a temporary or permanent grade, subject to the above-cited act 
of October 9, 1940. We further stated that such action in any particular 
case will depend upon an appropriate administrative determination as 
to satisfactory service where such determination is required by the 
applicable statute. 

Our decision of March 23, 1970, followed a series of decisions by 
the United States Court of Claims, including the cases of Friestedt v. 
United States, 173 Ct. Cl. 447 (1965), and Miller v. United States, 180 
Ct. Cl. 872 (1967), wherein the court reached conclusions which were 
not in agreement with views expressed in earlier decisions of this 
Office with respect to the interpretation of statutes concerning the 
highest temporary and permanent grade in which retired members had 
served satisfactorily on active duty and the “same service” rule enunci- 
ated by this Office in a number of decisions beginning with our decision 
of May 3, 1950, 29 Comp. Gen. 437. 

The above-cited decisions of this Office precluded the administ rative 
payment of retired pay based upon certain higher permanent grades 
held in the same service and higher grades held in an armed service 
different than that from which retired. Presumably, because of such 
decisions the armed services did not advance retired members on the 
retired list to a higher grade, which the Court of Claims held to be 
authorized, until our decision of July 8, 1966, 46 Comp. Gen. 17, 
with respect to certain disability retirements and our decision of March 
23, 1970, 49 Comp. Gen. 618, with respect to retirements generally 
where advancement in grade upon retirement was authorized by 
statute. 

Your letter refers to two cases where members theretofore retired 
for disability were advanced on the retired list in 1968 and 1969 to 
a higher permanent grade in which the cognizant Secretary determined 
the member had served satisfactorily. In one case member A was retired 
for disability in 1944 in the grade of private (E-1) and was paid 
retired pay as a private first class (E-2) pursuant to the act of May 7, 
1932, ch. 171, 47 Stat. 150, and section 203(e) of the act of June 29, 
1948, ch. 708, 62 Stat. 1086, effective June 29, 1948. He was advanced 
on the retired list to the grade of technical sergeant (E-—6) retroactive 
to retirement date on August 30, 1968, as authorized by our decision 
of July 8, 1966, 46 Comp. Gen. 17. 

Member A’s claim for the difference between the retired pay of 
grades E-6 and E-2 was allowed in the amount of $8,538.36 for the 
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period October 30, 1958, through September 30, 1968, by settlement of 
our Claims Division dated August 12, 1969. That settlement disallowed 
that part of his claim which covered the period June 29, 1948, through 
October 29, 1958, for the stated reason that it was barred by the act 
of October 9, 1940, because it related to a period which was more than 
10 years prior to the date of receipt of such claim in our Office on 
October 30, 1968. 

Member B was retired for disability on August 29, 1958, in the 
grade of airman first class (E-4). On August 22, 1969, he was advanced 
on the retired list to master sergeant (E-7) retroactive to retirement 
date. His claim for the difference between the retired pay of grades 
E-7 and E-+ was allowed by our Claims Division in the amount of 
$4,592.05 for the period September 25, 1959, through September 30, 
1969. His claim for the period August 30, 1958 through September 24, 
1959, was disallowed by. our Claims Division for the stated reason 
that his claim for the period prior to September 25, 1959, was barred 
by the act of October 9, 1940. 

You request decision whether the above claims for the periods more 
than 10 years prior to their receipt in the General Accounting Office 
are barred by the 1940 act. 

In decision of May 16, 1955, 34 Comp. Gen. 605, we held that a claim 
which by statute is not payable until its validity is determined by a 
designated agency does not accrue until the determination of validity 
has been made and, hence, that such a claim is not barred by the act of 
October 9, 1940, until 10 years after such administrative determina- 
tion is made. 

In decision of March 3, 1959, B—138417, we held that, since the Sec- 
retary of the Navy did not advance the retired enlisted member of 
the Navy there involved to chief boatswain, the highest temporary 
grade satisfactorily held by him, until February 7, 1949, his “right to 
retired pay on the basis of that higher grade could not legally have 
accrued until February 7, 1949,” and that therefore his claim for 
adjustment in his retired pay for the period beginning March 1, 1946, 
based on such advancement, which was first received in this Office on 
February 13, 1958, was not barred by the act of October 9, 1940. 

In decision of September 29, 1970, B-170331, we said that since an 
enlisted member of the Coast Guard retired in grade E-6 was not 
entitled to compute his retired pay on the grade of E-7 “unless and 
until a proper administrative determination of satisfactory service in 
the higher grade is made, his right to retroactive adjustment. will ac- 
crue as of the date of such determination and the act of October 9, 
1940, will not be applicable.” 
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You suggest that the action of our Claims Division in disallowing 
that part of the above-cited claims for the period more than 10 years 
before receipt thereof in the General Accounting Office is inconsistent 
with the above-cited decisions and vouchers covering the disallowed 
portions thereof are submitted for reconsideration as to propriety of 
payment. 

The above-cited decisions are for application with respect to the 
cases of the retired enlisted men here involved. Since their right to 
retired pay based on the higher grade was dependent upon their ad- 
vancement on the retired list on August 30, 1968, and on August 22, 
1969, respectively, their claims were timely filed. Accordingly, pay- 
ment of the submitted vouchers is authorized and they are returned 
herewith for payment, if otherwise correct. 

You say that there are numerous other similar claims now pending 
at various stages and ask that the following additional related ques- 
tions be answered in order to establish guidelines for handling these 
and other types of cases: 

a. Will it be necessary, on those cases where the Claims Division has disal- 
lowed that portion accruing prior to ten years from receipt date in GAO, to re- 
submit vouchers for such disallowed amounts to your Claims Division for ap- 
proval, prior to any supplemental settlement by this office? 

b. May future cases, which have not yet been submitted to the Claims Divi- 
sion, be settled here without approval by your Claims Division? 

c. Does the date of the Secretarial order effecting change to a higher grade on 
the retired list constitute the date of an administrative determination of satis- 
factory service in the higher grade within the meaning of that term as used in 
B-170331, 29 September 1970, insofar as the Act of 9 October 1940 is involved? 

d. Would your answer in the two attached cases (or to any of the preceding 
questions) be different if the individuals involved were retired for reasons other 
than physical disability and advanced on the retired list under 10 U.S.C. 8964 
after 30 years active and retired service? 

e. Would your answer likewise be different if the member held such higher 
grade in the service from which he retired (or in its predecessor for those re- 
tired from the Air Force) as opposed to a higher grade held in another branch of 
service? 

On the basis of the foregoing discussion, questions “b” and “c” are 
answered in the affirmative and questions “a,” “d” and “e” are an- 
swered in the negative. The affirmative answer to question “c” is based 
on the assumption that the Secretarial order effecting a change to a 
higher grade is issued on the same day an administrative determina- 
tion of satisfactory service in the higher grade is made. See B-170331, 
September 29, 1970. 


[{ B-171321] 
Officers and Employees—Training—Expenses—Meals and Room 


at Headquarters 


The cost of catering services furnished by a hotel located in the’ District of 
Columbia to a conference held pursuant to the Government Employees Training 
Act, 5 U.S.C., Chapter 41, and considered a proper administrative expense when 
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necessary to achieve the objectives of a training program, may be paid, the pro- 
hibition in 40 U.S.C, 34 regarding the procurement of hotel room accommodations 
in the District of Columbia in the absence of an express appropriation for the 
rental of space for Government use in the District having no application, even 
though the cost of using the hotel facilities is included in the catering charges, 
as the cost of the space is merely a cost item included by the hotel in fixing cater- 
ing charges and the rental of space per se is not involved. 


To Floyd F. Terranova, United States Department of Agriculture, 
March 9, 1971: 


This is in reply to your inquiry of November 17, 1970, whether you 
may certify for payment a bill in the amount of $8,427.02 from the 
Washington Hilton, a hotel located in the city of Washington, District 
of Columbia, for catering services rendered the Agricultural Research 
Service, U.S. Department of Agriculture. 

The services of the hotel were obtained incident to a Science and 
Educational Training Conference on Professional Growth and Devel- 
opment conducted by the Agricultural Research Service pursuant to 
the Government Employees Training Act, now codified in chapter 41 of 
Title 5, United States Code. The hotel, as reflected by the bill and sup- 
porting documents, catered five luncheons and three dinners and ren- 
dered other related and incidental services for the conference. The 
services were provided on the basis of a purchase order, No. RB-7862- 
ARS-71, October 9, 1970, which called for catering services (lunch- 
eons, dinners, and coffee breaks) for 180 people during the period Oc- 
tober 12 through October 16, 1970, at the stipulated price of $9,155.30 
for the job, It appears that less than 180 persons attended the confer- 
ence, a fact reflected in the amount of the bill. 

The furnishing of subsistence incident to the conduct of a training 
program under the Government Employees Training Act has been 
recognized as a proper administrative expense where it is determined 
that the providing of meals, even though an employee is not in a travel 
status, is necessary to achieve the objectives of the training program. 
See 39 Comp. Gen. 119 (1959) ; B-165242, October 3, 1968. 

Herein the justification for the procurement of the catering serv- 
ices is explained as follows: 

* * * In order to achieve the goals of the S & E Training Conference on Profes- 
sional Growth and Development, it was necessary to establish and maintain 
several conditions, One of the most important of these conditions was the estab- 


lishment of an environment which required, stimulated, and fostered communi- 
cation among participants and helped them identify with each other. 

In order to develop this communication and sense of identity, the Conference was 
structured so that participants would interact as often as possible, A minimum 
of “free time” was structured into the agenda. The interchange afforded during 
meals was an important and necessary element in the design of the conference. 
These meals were to promote a natural mixing of conference participants in an 
informal environment, The amount of time available for meals had to be kept 
toa minimum so that the agenda would proceed as scheduled, This need for time 
required that participants dine together. In addition, the meals were also working 
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sessions. It was planned that participants would discuss their problem assign- 
ments during meals, and for those sessions where speakers were scheduled, inter- 
act with the speakers and each other. For these reasons it was determined not 
to be feasible to excuse conference participants for meals outside of the training 
environment, but in the best interest of the Government to have the required 
meals catered. The requirement consisted of furnishing all services attendant to 
catering the conference, i.e., materials such as tables, chairs, china, silver and food 
to serve 180 people for five luncheons, three dinners and five coffee breaks. As 
provided by section 10 of the Government Employees’ Training Act, Public Law 
85-507, appropriated funds may be used to cover the necessary expenses includ- 
ing meals of employees in training. (Reference 89 CG 119) * * *, 


That the training session was held in the District of Columbia gave 
rise to doubt of the propriety of certifying this claim for payment. In 
connection therewith you refer to a sentence in a decision of this Office 
involving a training program conducted in the District of Columbia, 
49 Comp. Gen. 305 (1969). Therein, as quoted in your letter, it was 
stated : 
* * * Concerning the procuring of hotel service and facilities and furnishing 
them, in kind, to participant trainees who are in a travel status, we see no legal 
objection to such procedure provided the accommodations are not situated in 


the District of Columbia and that the procedure is administratively determined 
to be an appropriate means of incurring necessary training expenses. 


The quoted statement, particularly regarding the District of Columbia, 
had reference to the procurement of hotel room accommodations. It 
was predicated on 40 U.S.C. 34, prohibiting in the absence of an ex- 
press appropriation therefor the rental of space for Government use 
in the District of Columbia. This is abundantly clear from a subsequent 
statement in the decision with reference to statutory authority for the 
training of military personnel : 

* * * In view of such authorities the procurement of and the furnishing of 
rooms to military personnel—provided it is not space rented in the District of 
Columbia—would be authorized if necessary for full participation in the training 
and reimbursement therefor from available military appropriations would be 
proper. 

Undoubtedly there is included in the catering (meal) charges of the 
Washington Hilton the cost of space, i.e., the cost of using the hotel 
facilities. However, the inclusion of the cost of space—among other 
costs—by the hotel in fixing its normal catering or meal charges does 
not require the conclusion—at least in this case—that the rental of 
space is involved, since the cost of space would be merely one of the 
cost items included by the hotel in fixing its catering charges. We 
therefore do not consider the present situation within the purview of 
40 U.S.C. 34. That being so and as it is administratively explained that 
because of the unique objectives of the training conference Government 
facilities were not adequate for the purpose, and of the various com- 
mercial facilities in the greater Washington area—where it was con- 
sidered desirable to hold the conference—only the Washington Hilton 
Hotel could accommodate 4 group of 180 people during the required 
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period of October 12 through October 16, we perceive no substantial 
legal basis for withholding payment on this claim. 

Accordingly, you are advised that you may properly certify for 
payment the sum of $8,427.02 claimed. 


[ B-171915 J 


Claims—Assignments—“Financing Institutions” Requirement— 
Pension Funds 

The assignment of moneys to become due from the United States under a lease 
agreement may be made to the Public Employees’ Retirement System and the 
State Teachers’ Retirement System of the State of California using trust funds 
to furnish permanent financing for a building being constructed for the Govern- 
ment. The Systems qualify as “financing institutions” within the purview of the 
Assignment of Claims Act of 1940, as amended, 31 U.S.C. 208, as nothing in the 
act indicates the exclusion of pension funds, and the primary function of the 
trust corpus, together with the trustees, is the investing of the assets of the trust. 
However, the act limits assignment to one party, “exeept that any such as- 


signment may be made to one party as agent or trustee for two or more parties 
participating in such financing.” 


To Lillick, McHose, Wheat, Adams & Charles, March 10, 1971: 


We refer to your letter dated February 5, 1971, with enclosures, on 
behalf of Russell & Associates-Fresno, Ltd. (Russell), requesting our 
opinion as to whether the State of California, Public Employees’ Re- 
tirement System and the State of California, State Teachers’ Retire- 
ment System are “financing institutions” within the purview of the 
Assignment of Claims Act of 1940, as amended, 31 U.S.C. 203. 

You state that Russell entered into a lease agreement on May 28, 
1970, with the General Services Administration, Public Buildings 
Service, under which Russell is constructing and will lease to the United 
States Government an Internal Revenue Service Center (Center), in 
Fresno, California. You state further that this Center has been under 
construction for several months and Russell is now in the process of 
completing its financing, arrangements. In this regard, it is stated that 
Russell has entered into an agreement with the State of California, 
Public Employees’ Retirement System and the State of California, 
State Teachers’ Retirement System (Systems) whereby the Systems 
will furnish the permanent financing for the project upon its comple- 
tion and acceptance by the Government. Under this agreement, you 
state the systems will purchase Russell’s promissory note secured by a 
first trust deed on the facility from the First National Bank of Min- 
neapolis (Bank), which will furnish the interim, or construction, 
financing. 

Both the Bank and the Systems require assignments of moneys to 
hecome due to Russell from the Government under the lease as a con- 
dition of their respective financings. As a condition of the interim loan, 


449-795 O - 72 - 41 





614 DECISIONS OF THE COMPTROLLER GENERAL [50 


the Bank requires a binding agreement by the Systems to purchase the 
interim loan from the Bank when the Government has taken possession 
and accepted the facility. Before issuing such a commitment, the Sys- 
tems require confirmation that they in fact qualify as “financing in- 
stitutions” within the purview of the Assignment of Claims Act of 


1940, 
You describe the function of the Systems as follows: 


The State of California Public Employees’ Retirement System is instituted 
under the California Public Employees’ Retirement Law. (Calif. Government 
Code, Sections 20000 et seq.) Its function is to collect contributions from public 
employees of the State and agencies within the State, administer and invest 
the moneys so collected, and pay retirement benefits. In discharging said funce- 
tion it invests in, among other things, obligations secured by mortgages on 
real property. (37 Opinions of the California Attorney General 92). A copy of 
the most recently available Annual Report of the Retirement System is for- 
warded herewith. 

The State of California State Teachers’ Retirement System is instituted 
under the State Teachers’ Retirement Law. (Calif. Education Code, Sections 
13801 et seq.) Its function is to collect contributions from teachers of public 
schools in the State, administer and invest the moneys so collected, and pay 
retirement benefits. In discharging said function it invests in, among other 
things, obligations secured by mortgages on real property. A copy of the most 
recent available Annual Report of this System is forwarded herewith. 


The Assignment of Claims Act provides that moneys due or to 
become due from the United States under a contract providing for 
payments of $1,000 or more may be assigned to a “bank, trust com- 
pany, or other financing institution” if certain conditions not at 
issue here are met. 

We stated at 40 Comp. Gen. 174, 175 (1960) as follows: 


The assets of pension trusts, as with insurance companies, are increasingly 
being invested in long term secured loans. Nothing appears in the legislative 
history of the act indicating any Congressional intent that pension trust funds 
should be excluded; nor does any reason appear, either from the purpose of 
the act or the interests of any of the parties to the transaction, for excluding 
them. In this instance, Article V of the Trust Agreement sets out as a primary 
duty of the trustees the investment and reinvestment of pension principal and 
income in loans, securities and property. We held in 36 Comp. Gen. 290 that 
pension trust funds may be used for loans secured by an assignment pursuant 
to 31 U.S.C. 208. We conclude, therefore, that the assignment may not be regarded 
as invalid by reason of the source of funds for the loan in consideration for 
which the assignment is made providing the assignee qualifies as a “financing 
institution” under the act. 

A financing institution is one which deals in money as distinguished from 
other commodities as the primary function of its business activity. 22 Comp. 
Gen. 44. Such institution may be an individual or a partnership as well as a 
corporate organization. 20 Comp. Gen. 415, 


We stated further that the trust corpus, together with the trustees, 
whether individual, corporate or otherwise, having as a primary func 
tion the investing of assets of the trust, may be regarded as a financing 
institution within the meaning of the Assignment of Claims Act. We 


find no reason to distinguish between a private corporate pension 
trust involved in our decision quoted above and those for employees 
of the State of California as presented in the instant case. 
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Accordingly, we find no basis in the facts presented to conclude 
that the Systems would not be a proper assignee under 31 U.S.C. 
203. However, please note that under the language of the statute the 
assignment shall not be made to more than one party “except that 
any such assignment may be made to one party as agent or trustee 
for two or more parties participating in such financing.” 


[ B-158097 J 


Transportation — Automobiles — Military Personnel — Container- 
ship Ocean Transportation 


The cost of the overland movement of privately owned motor vehicles of mem- 
bers of the uniformed services incident to their shipment overseas pursuant to 
10 U.S.C. 26384 when a member is ordered to make a permanent change of station 
may be paid from appropriated funds where the vehicles are placed in containers 
some distance from shipside, as this kind of service is within the scope of sec- 
tion 2634 relating to the use of “American shipping services.” Also there is no 
objection to an ocean carrier accepting containerized cargo at a port from which 
it does not operate a containership and transporting the vehicle for its own 
convenience and at its own expense to another port from which it operates the 
containership, where the overall cost to the Government is as if the vehicle 
moved by water from the port to which delivered. 


Transportation—Automobiles—Military Personnel—Land Trans- 
portation 


The authority in 10 U.S.C. 2684 for the shipment at Government expense of 
privately owned vehicles of members of the uniformed services ordered over- 
seas on a permanent change of station does not permit the land movement of 
vehicles from one port to another in order to utilize U.S.-flag shipping—and 
although it is permissible to ship vehicles by water at Government expense 
from one port to an alternate port for transshipment to U.S.-flag carriers, prudent 
management should require owners to deliver their vehicles to the ports from 
which U.S.-flag shipping is available—nor is the land movement of vehicles 
between two ports authorized under section 2684 where the vehicle is delivered 
to a port from which no ocean transportation is reasonably available. 


Transportation—Automobiles—Military Personnel—Authority— 
Scope 


Where the transportation services accorded the privately owned vehicles of 
members of the uniformed services transferred overseas under permanent 
change of duty station orders is a joint one by ocean and land carriers, the move- 
ment cannot be characterized as an “American shipping service” under 10 U.S.C. 
2684, and the service, therefore, is unauthorized, even though more economical 
than port-to-port water transportation. Also beyond the scope of the section is the 
inland movement of vehicles to permit use of water-land transportation by 
U.S.-flag carriers and United States land carriers in order to obviate use of 
foreign flag, port-to-port water transportation. The authorization for shipment 
of privately owned vehicles at Government expense is limited to transportation 
by water and such inland movements as are necessarily incidental to the water 
transportation and capable of being performed by ocean carriers as bona fide 
“shipping services.” 
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To the Secretary of the Navy, March 12, 1971: 


Further reference is made to letter of October 20, 1970, from Mr. 
John W. Warner, Under Secretary of the Navy, concerning overland 


movements of privately owned motor vehicles of military personnel 
(POVs). Approval is sought for payment for the following kinds 
of overland movements: 

1. the movement of a motor vehicle between the staging area of a port and a 
ship pursuant to loading and discharging operations ; 


2. the overland movement of a motor vehicle between two ports when one 
or more of the following conditions are met: 
a. where such movement is required to utilize U.S.-flag shipping; 
b. where the ocean carrier offers such movement without additional 
charge in lieu of moving the vehic'e on his ship; 


c. where no ocean transportation is reasonably available from the port 
where the vehicle is delivered ; 

d. where such movement combined with the cost of the connecting water 
movement is less expensive than utilizing direct water service from the port 
where the vehicle is delivered. 

Current statutory authorization for the shipment at Government 


expense of privately owned vehicles of servicemen is codified as 
section 2634 of Title 10 of the United States Code and reads, in perti- 


nent part, as follows: 


(a) When a member of an armed force is ordered to make a change of per- 
manent station, one motor vehicle owned by him and for his personal use or the 


use of his dependents may, unless a motor vehicle owned by him was transported 


in advance of that change of permanent station under section 406(h) of title 
37, be transported, at the expense of the United States, to his new station or such 
other place as the Secretary concerned may authorize— 

(1) ona vessel owned, leased, or chartered by the United States ; 

(2) by privately owned American shipping services ; or 


(3) by foreign-flag shipping services if shipping services described in 
clauses (1) and (2) are not reasonably available. 


It will be seen that the statutory authorization is phrased in terms 
of transportation on “a vessel owned, leased, or chartered by the United 
States,” or “by privately owned American shipping services,” or by 
“foreign-flag shipping services.” At one time the authorization was 
limited to transportation on “a vessel owned by the United States” or 
on “a Government-owned vessel.” See, for example, sections 4748, 6157 
and 9748, Title 10, United States Code, Supp. IV, 1952 Edition. Be- 
cause the authorization has since been broadened to include transpor- 
tation by “American shipping services,” and by “foreign-flag shipping 
services” in some circumstances, it has been argued that congressional 
use of the term “shipping services,” rather than “ships” or “vessels,” 
indicated that the authorization was meant to include something more 
than mere pier-to-pier, port-to-port water transportation, 

The argument seems plausible and we are inclined to view the statu- 
tory language as encompassing not only transportation by water but 
also such inland transportation service as is necessarily incidental to 
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transportation by water if it is customarily or usually available from 


and performed by ocean carriers and can thus be characterized as an 
American or foreign-flag shipping service. With this view in mind, we 
discuss below the various inland movements referred to in Mr. 


Warner’s letter. 


The movement of a motor vehicle between the staging area of a port 
and a ship pursuant to loading and discharging operations is said to be 
required in order to use the new containership method of ocean trans- 


portation for shipment of POVs, In the past, these vehicles were deliv- 


ered by the owners at their expense to shipside for loading aboard con- 
ventional breakbulk vessels at port of origin and delivery was accepted 
by the owners at shipside at port of destination. Now, however, because 
of the rapid changeover by ocean carriers from breakbulk operations 


to containership operations, the availability of breakbulk vessels 18 


declining while the availability of containerships is increasing. 
In these circumstances, in order to ship POVs by water, it is often 
necessary to utilize containers, and stowage of the vehicles in the con- 


tainers must be performed in a terminal area located some distance 
from shipside. Thus an overland movement from the point at which 


the vehicle is placed in the container to the point at which the container 
can be loaded aboard the vessel is required. A specific illustration of 


this situation is the proposal by Matson Navigation Company to move 


POVs from the military terminal in Oakland, California, to the com- 
pany’s containership terminal at a charge of fifty cents per measure- 
ment ton (page 3 of Mr. Warner’s letter). We believe a service of this 
kind is within the scope of the statutory authorization relating to use 
of “American shipping services” and thus may properly be paid for 
from appropriated funds. 


Another problem relating to the use of the containership method 
for ocean transportation of POVs arises from the fact that container- 


ships usually are operated from a limited number of major ports. 
Whereas conventional breakbulk vessels often call at several different 
ports in order to load or discharge cargo, it is customary for the con- 
tainership to operate from a major port with the cargo moving to the 
ship from other ports and places by feeder ship or conventional land 
transportation facilities, It sometimes happens, therefore, that an ocean 
carrier may accept containerized cargo at a port from which it does not 
operate a containership and thereafter transport the cargo for its own 
convenience and at its own expense to another port from which it does 
operate a containership. 

A specific illustration of this situation is the proposal by Container 
Marine Lines and United States Lines to move POVs overland from 
the Army Terminal in Philadelphia to New York for loading aboard 
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acontainership, with the overall cost to the Government being the same 
as if the cargo had been moved by water from the Port of Philadelphia 
(page 4 of Mr. Warner’s letter). Since this service is performed by the 
ocean carrier at its own expense and for its own convenience, we see 
nothing in the current statutory authorization for the transportation 
of POVs at Government expense that would prohibit use of such serv- 
ice if it is available. As to whether such transportation can be lawfully 
performed by an ocean carrier under existing regulatory statutes, we 
express no opinion. 

In the case of inland movement of POVs at Government expense 
from one port to another port solely because such movement is required 
in order to utilize U.S.-flag shipping, it is our opinion that such trans- 
portation is not authorized unless it can be obtained from an ocean car- 
rier under circumstances similar to those discussed above. In other 
words, it is our opinion that the current statutory authorization does 
not permit shipment under Government contracts with land carriers 
from one port to another port in order to use U.S.-flag ships. It wou)d, 
of course, be permissible to ship POV’s by water at Government expense 
from one port to an alternate port for transshipment to U.S.-flag car- 
riers. However, prudent management considerations would seem to 
dictate that POVs would be required to be delivered at the owners’ 
expense to the ports from which U.S.-flag shipping is available. Sim- 
ilarly, it is our opinion that land movement of POVs at Government 
expense (unless available as a legitimate ocean carrier “shipping serv- 
ice”) from a port from which no ocean transportation is reasonably 
available is not authorized under the statute. 

Finally, the letter refers to inland movements which are part of 
water-land transportation between ports in circumstances where the 
cost of the water-land movement is less than the cost of port-to-port 
water transportation or where such water-land movement will permit 
use of U.S.-flag shipping (for the water movement) in lieu of port- 
to-port water transportation by foreign-flag shipping. A specific illus- 
tration of a situation where water-land transportation costs were lower 
than port-to-port water transportation costs is that considered ‘in our 
opinion dated March 25, 1966, 45 Comp. Gen. 608, referred to in Mr. 
Warner’s letter. There the Alaska Steamship Company and the Alaska 
Railroad had offered a joint service for transportation of POVs by 
water from Seattle, Washington, to Whittier, Alaska, thence by rail to 
Anchorage, Alaska. Because the service was a joint one by the ocean 
carrier and the railroad and thus could not be properly characterized 
as an “American shipping service,” we held that the service was unau- 
thorized even though it was more economical than the port-to-port 
water transportation then available. We adhere to the conclusion 
reached in that decision. 
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As to the inland movement of POVs to permit use of water-land 
transportation by U.S.-flag carriers and United States land carriers, 
in order to obviate the use of foreign-flag, port-to-port water transpor- 
tation, we believe such transportation also is beyond the scope of the 
current authorization. Illustrative of the problem is your proposal to 
ship POVs from Europe via U.S.-flag vessels to Gulf Coast ports, 
thence by land to the Port of Seattle, Washington. It is said that at 
present port-to-port water transportation from Europe to the Port of 
Seattle is available only in foreign-flag ships. Transportation now is 
available by U.S.-flag carriers to Gulf Coast ports, thence by overland 
transportation facilities to Seattle, at an overall cost approximating 
the port-to-port water transportation costs of foreign-flag carriers. 

In these circumstances, it is suggested that such water-land trans- 
portation should be utilized in order to afford a reduction factor in the 
present balance-of-payments situation between this country and other 
nations. The argument clearly has merit but unfortunately the present 
authorization for shipment of POVs at Government expense is, in our 
opinion, limited to transportation by water and to such inland move- 
ments of POVs as are necessarily incidental to such water transporta- 
tion and capable of being performed by ocean carriers as bona fide 
“shipping services.” 

To summarize: The inland movement of POVs described hypo- 
thetically in Mr. Warner’s letter under categories 1 and 2.b may, in our 
opinion, be properly paid for from appropriated funds if the move- 
ments are performed by ocean carriers as a necessary incident to the 
transportation of the POVs by water. The inland movement of POVs 
described hypothetically under categories 2.a, 2.c, and 2.d may not be 
paid for from appropriated funds unless such services are available 
from ocean carriers in circumstances where such services reasonably 
may be considered as available American or foreign-flag “shipping 
services.” Payment for the latter categories of services, while possibly 
desirable from the standpoint of economic and balance-of-payment 
considerations, would, in our opinion, require legislative changes in the 
current statutory authorization. 


[ B-171384 J 


Contracts—Negotiation—Changes, Etc.—Specifications—Propriety 
of Changes 


Under a request for proposals for Fleet Computer Programming Services, which 
was modified to remove as an evaluation factor the cost of failing to award the 
contract to the current contractor and a possible organizational conflict of interest 
because one of the offerors was performing as a subcontractor on a program to be 
analyzed by the new contractor, and to revise the program’s man-hours, the con 
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tinuation of negotiations during which prices were disclosed does not constitute 
prohibited auction technique as no competitive advantage resulted to any offeror 
and the technique per se is not inherently illegal. The substantial changes in 
requirements and in the computer industry justified the amendments to the 
solicitation issued pursuant to paragraph 3-805.1(e) of the Armed Services 
Procurement Regulation and the continuation of negotiations, therefore, the 
last prices submitted may be opened and considered. 


To the Secretary of the Navy, March 12, 1971: 


Reference is made to the administrative reports dated December 10, 
1970, and enclosures, from the Deputy Commander, Purchasing, 
Naval Supply Systems Command, file No. SUP 0232, and the reports 
dated March 2, 1971, with enclosures, from the Assistant Director, 
Purchase Division, Washington Navy Yard, concerning request for 
proposals N00600—-71—R-5083 issued on September 18, 1970, by the 
Navy Purchasing Office, Washington, D.C. Protests in connection 
with this procurement have been lodged by Computer Sciences Cor- 
poration and ITT Data Services, two of the proposers who submitted 
acceptable technical proposals. 

The solicitation requested proposals for Programming Services for 
the Fleet Computer Programming Center, Atlantic, for 1 year with 
options for 2 succeeding years. The schedule set out 18 labor cate- 
gories representing types of personnel to be provided by the contrac- 
tor. For each category, the estimated hourly requirements by year 
were set out for performance in the contractor’s facility (approxi- 
mately 50 percent) and in the Government’s facility, each on straight 
time and overtime. The price for evaluation purposes was to be deter- 
mined by multiplying the applicable hourly rate by the estimated 
requirements. Proposals were to be submitted by close of business on 
November 2, 1970. A preproposal meeting was held with all interested 
offerors on October 2, 1970. 

Prior to the preproposal meeting, the contracting office ascertained 
that under the terms of the current contract, the Government would 
have to pay the incumbent contractor, ITT Data Services (ITT), 
allocable relocation and severance pay costs, estimated at $200,000, in 
the event ITT Data Services did not receive a follow-on contract. 
Since the cost would be incurred by the Government, the contracting 
officer determined that it would be in the Government’s best interest 
to consider such cost in evaluating proposals. This conclusion was 
conveyed to the prospective offerors at the preproposal meeting. 
Amendment 001 was issued on October 8, 1970, adding the above 
finalization costs ($200,000) as a factor in the evaluation of price 
proposals “of each offeror with the exception of the present contrac- 
tor [ITT ].” In addition, attached to the amendment were a series of 
questions and answers pertaining to the procurement which were 
presented at the preproposal meeting. 
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Five timely proposals were received from the following firms: 
Computer Sciences Corporation, Field Services Division (CSC) 
General Electric Company (GE) 

Integrated Systems Support, Inc. (ISS) 
ITT Data Services (ITT) 
PRC Data Services, Inc. (PRC) 


The proposals were forwarded for technical review to the Fleet 
Computer Programming Center, Atlantic, at Dam Neck, Virginia, 

for whom the services sought were to be performed. As a result of the 
technical review, completed on November 10, 1970, the proposals of 
ITT and ISS were considered technically acceptable. The proposals 
of GE and PRC were found to be unacceptable due to deficiencies 
in their proposals. The CSC proposal was found technically accepta- 
ble as to the terms of the solicitation. However, the proposal revealed 
that CSC was responsible as a subcontractor, under an existing con- 
tract known as the AEGIS program, for developing a program which 
is to be analyzed and commented upon under the support contract 
solicited here. Thus, the possibility of a conflict of interest was pre- 
sented if CSC became the contractor. 

During the period November 12-19, 1970, discussions were held 
with all offerors, who were then given an opportunity to revise their 
technical and pricing proposals. In view of the situation respecting 
CSC and the AEGIS program, each offeror was requested by letter 
dated November 19, 1970, (a) to state whether it is or will be per- 
forming any work, either as a prime contractor or a subcontractor, 
which will be subject to review under the proposed contract, and (b) 
to identify such work by contract number, customer, and date of 
award. This letter also advised that revised proposals could be sub- 
mitted up to the close of business on November 25, 1970. 

Each proposer responded to the letter of November 19, 1970. PRC 
provided additional information in support of its initial response. 
GE, ITT, CSC and ISS also responded timely. The additional infor- 
mation was forwarded to the requiring activity for further evaluation. 
Upon review of the information, the PRC proposal was found accept- 
able. GE indicated that no additional information would be provided 
in support of its initial response; therefore, the GE proposal con- 
tinued to be regarded as unacceptable. ITT, PRC and ISS took the 
opportunity to reduce their price proposals. 

CSC reaffirmed its initial pricing proposal and responded to the 
question of its possible conflict of interest as a major subcontractor 
under AEGIS if it became contractor under this solicitation. In its 
letter CSC advised the Navy that it had filed a protest with our Office 
predicated on the following points: (1) restricting the request for 











622 DECISIONS OF THE COMPTROLLER GENERAL [50 


information to the AEGIS program only is discriminatory to CSC, 
since there are many other programs of probable involvement during 
the 3-year life of this contract; (2) the question of potential conflict 
of interest should have been included in the original solicitation when 
each proposer could have made a judgment prior to proposal prepara- 
tion; and (3) the AEGIS conflict of interest question contains no 
reference to Armed Services Procurement Regulation (ASPR) or 
Department of Defense directive and has no legal basis. In addition, 
in connection with the Navy’s request for “Information Concerning 
Possible Conflicts of Interest,” CSC replied that an organization sepa- 
rate from that engaged in the AEGIS program would perform this 
contract ; that it has in the past operated in a possible conflict of inter- 
est environment without incident; that contractor and Navy level of 
commands exist over CSC in the AEGIS program and a Navy level 
of command exists in the proposed contract, thus establishing a bul- 
wark between the two CSC organizations; and that the prime con- 
tractor under the AEGIS program is not required to deliver until a 
date long after completion of this contract. 

In its protest letter of November 25, 1970, to our Office, CSC con- 
tended that (1) neither the prime contract nor subcontract in the 
AEGIS program restricts CSC from seeking or performing any effort 
such as required in the subject solicitation; (2) the Navy letter of 
November 19, 1970, restricts the request for information to the AEGIS 
program notwithstanding other programs exist where potential con- 
tractors are performing work similar to AEGIS, in a prime contrac- 
tor capacity; (3) the $200,000 evaluation factor provides the incum- 
bent contractor with preferential treatment and a nonvalid competi- 
tive advantage. 

In its report dated December 3, 1970, to the Navy Purchasing Office 
on the revised proposals, the procuring activity, as indicated above, 
evaluated the PRC proposal, in view of the additional information 
submitted, as technically acceptable. The GE proposal remained un- 
acceptable. The CSC reply concerning possible conflict of interest was 
reviewed in detail and it was concluded that not withstanding the 
CSC comments, a possible conflict of interest situation did exist in 
connection with the AEGIS program. In addition, the report reviewed 
all other computer programs that would come within the scope of the 
current procurement and determined that none of the offerors was 
“currently performing work which would involve possible conflict of 
interest under this solicitation.” The report also offered two possible 
methods of resolution of the situation: (1) remove the AEGIS pro- 
gram from the solicitation, which would require a separate contract 
and tend to reduce the cost advantage of the current offerings, and 
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(2) use civil service personnel on the AEGIS effort, which was not 
recommended for stated reasons. 

After reviewing the above report, the contracting officer recom- 
mended to our Office that the CSC proposal be rejected on the basis 
that work assignment under the solicitation would create an inherent 
organizational conflict of interest. 

By telegram of July 18, 1971, ITT protested award to anyone other 
than itself. ITT contends that CSC on information and belief is barred 
by reason of conflict of interest; that notwithstanding the filing of a 
“best and final offer” on November 25, 1970, CSC is seeking to engage 
in further negotiation with the Navy which will give CSC an unfair 
advantage; and that the CSC proposal is not responsive to the solici- 
tation since it has not obtained firm commitments with 85 percent of 
prospective personnel prior to bidding as requested by the request for 
proposals. 

By letter dated February 8, 1971, ITT submitted additional matter 
in support of its earlier telegram. This letter states that in January 
1971, CSC submitted a confidential statement to the Assistant Secre- 
tary of the Navy (Installations and Logistics) raising issues concern- 
ing the procurement not previously raised to our Office; that other 
offerors did not comply with the requirements of the solicitation con- 
cerning employees to be assigned to the project; that Navy’s “finaliza- 
tion costs” set at $200,000 for evaluation purposes, is grossly under- 
estimated ; that a proper figure would be one in excess of one millon 
dollars; that Navy unilaterally negotiated with CSC after submission 
of best and final offers; and that CSC is disqualified because of its 
conflict of interest. 

In an effort to resolve the situation, the contracting officer directed a 
letter dated February 10, 1971, to all acceptable offerors, revising the 
solicitation to: 


a. Delete all reference to services in connection with the 
AEGIS program. 

b. Revise the requirement that one-half of the work would be 
performed in contractor provided space and one-half in Govern- 
ment provided space to provide that all work would be performed 
in Government provided building space. 

c. Set forth the revised estimates of man-hours resulting from 
the changes effected in a and b. 

d. Require information relating to potential conflict of interest 
either as prime contractor or subcontractor in any of 13 programs 
listed in the revision. 


The letter also afforded the offerors an opportunity to revise their pro- 
posals both as to pricing and technical aspects. 
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Both ITT and CSC protested this action by the Navy. ITT reiter- 
ated the earlier bases of protest and stated that the deletion of AEGIS 
is inconsistent with an earlier Navy statement that such action would 
be undesirable and that costs of the program would be increased. ITT 
also stated that the solicitation is materially deficient in failing to spec- 
ify the relative weights attached to evaluation criteria and in its fail- 
ure to indicate the relative importance of technical as against cost 
considerations. 

CSC contends there is no valid basis for reopening negotiations 
since the amendments are of insignificant consequence ; that reopening 
negotiations is tantamount to conducting an auction since it believes 
all offerors are aware of the CSC low price offer ; that cost information 
submitted with earlier proposals is easily adaptable to the insignificant 
changed requirements, including the deletion of the requirement for 
an offsite facility, since onsite figures have already been submitted and 
the procurement is on a time and material basis. 

On February 22, 1971, CSC filed an action against the Secretary 
of the Navy in the United States District Court for the District of 
Columbia, Civil Action No. 406-71, to enjoin the Navy from pro- 
ceeding with this procurement. Certain price proposals were revealed 
in the proceeding. As a result of this disclosure, the Navy, on Feb- 
ruary 23, 1971, in the interest of fairness disclosed the initial and 
amended price proposals of all offerors who were also advised that 
revisions to technical and price proposals would be accepted until 
March 1, 1971. On the following day, the Navy issued a further modi- 
fication, as follows: 

As indicated in the pre-proposal conference and in confirmation of same, all pro- 


posals will be evaluated as set forth below : Section D. Para. 2. Evaluation of pro- 
posals is amended as follows: 


TECHNICAL 


A. Evaluation of technical proposals for acceptability will be based on the fol- 
lowing criteria : 

(1) The contractor's experience, competence, and record of performance in the 
areas discussed above. 

(2) Proposed staffing plan. 

(3) Qualifications of the personnel to be assigned to perform the work. 

(4) The extent to which the Government can rely on assignment to work under 
the proposed contract of the personnel whose résumés were submitted. 
PRICE 


B. All proposers are hereby notified that if a technical proposal is deemed by 
the Government to be technically acceptable then the Government will consider 
price to be the predominant factor in making a contract award. 

The date and time for receipt of revisions to proposals remains 4:30 p.m., 1 
March 1971. All other terms and conditions of the solicitation, as amended, re- 
main in effect. 


Following the above modification, on February 24, 1971, CSC pro 
tested the action by the Navy, maintaining that the Navy is conducting 
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an “auction,” which is prohibited by ASPR 3-805.1(b) and our de- 
cisions. On February 25, 1971, ITT submitted a statement reiterating 
its earlier protest notwithstanding the latest revision. It also points out 
that the latest revision appears to change the evaluation emphasis 
from performance to price. ITT urges that the revision requires an- 
other round of proposals for a number of reasons including the 
following: 


a. ASPR and the policy of our Office require the reopening of 
negotiations. 

b. Deletion of AEGIS project requires spreading of indirect 
costs over a smaller base. 

c. Deletion of the requirement for an offsite facility requires 
readjustment of indirect costs. 

d. Performance of the contract is to start at a much later date 
than contemplated when earlier proposals were submitted. 

e. Evaluation criteria are changed. 


In a supplemental letter, CSC urged that the use of the “finaliza- 
tion” costs as a factor ($200,000) in evaluation is improper, since this 
payment is only deferred if ITT is the successful offeror in the current 
procurement; that negotiations were not conducted with CSC follow- 
ing the closing date of November 25, 1970; and that there would be no 
organizational conflict of interest as to the AEGIS project and this 
procurement if CSC is awarded the contract. 

By letter dated March 3, 1971, ISS objected to CSC’s protests and 
offered reasons why the latest revision to the solicitation should be al- 
lowed to stand and new price proposals (submitted March 1, 1971, but 
secured unopened pending this decision) required by reason of the 
revised requirements. Essentially, ISS argues that the elimination of 
36,928 hours and the contractor-provided facility, and the deteriora- 
tion in economic conditions in the computer software industry since 
November 1970, would have a significant effect. on prices. 

This matter arose with but a single issue—whether there would be 
an organizational conflict of interest if CSC was the successful 
offeror, because it is a subcontractor on the AEGIS program. 

The conflict of interest question becomes academic if the latest re 
visions are permitted to stand, with the option to submit new techni 
cal and price proposals, The question of relative weights of evaluation 


factors would also become academic since it is provided in the latest 
revision that if a technical proposal is deemed acceptable, the Govern- 
ment will consider price to be the predominant factor in making 
award. 
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CSC has argued that since the AEGIS program constitutes only 
83 percent of the work under this procurement, its deletion can be classi- 
fied as “de minimis.” CSC urges also that the cost impact of the other 
revisions can be determined from the proposals already submitted, 
rendering the revision insignificant and not requiring further nego- 
tiations or price proposals. ITT estimates AEGIS as 10 percent of 
the work and of extreme significance in the allotment of indirect costs. 

While we can appreciate the CSC position as to each individual 
item of the revision, we must reach a different conclusion on the aggre- 
gate effect of all the changed requirements. The reduction of the esti- 
mated number of man-hours (36,928) required for the revised program 
and the elimination of the contractor-provided facilities for one-half 
of the work force must necessarily have some impact on the indirect 
costs of the several offerors. Whether this impact is great or small, 
we have no way of knowing. This is a matter of individual allocation 
of overhead rates and other indirect costs. 

As already noted, one of the other parties, ISS, also maintains that 
the economic situation with regard to availability of employees and 
wage rates has so changed as to make the November 1970 price pro- 
posals unrealistic at the present time. We appreciate that this factor 
would not have any immediate effect on those offerors with firm con- 
tractual commitments with current employees. Yet it must be conceded 
that there is a significant change in the requirements. How substantial 
the change is can be determined only by opening the latest proposals. 
We, therefore, conclude that the Navy’s call for new price proposals 
in conjunction with the latest revisions is justifiable and not contrary 
to law or regulation. See ASPR 3-805.1(e) which clearly contemplates 
the issuance of an amendment to the solicitation when a material 
change is effected in the course of negotiations. While it may be possible 
to evaluate proposals to reflect the amended requirements by simply 
multiplying the appropriate wage rates in the November 25 proposals 
by the man-hours now deemed appropriate, this would not accurately 
reflect possible changes in indirect costs. 

Nor do we find that opening the procurement to a third round of 
negotiations constitutes an auction or use of auction techniques. In this 
connection, in a report dated March 2, 1971, the Navy Purchasing 


Office commented : 


The amendment of 10 February 1971 was issued at a time when no public or 
private announcement about prices had been made. There was no intent on the 
part of the Government by issuing this amendment to conduct an auction, nor 
was it an auction technique in view of the changes in the solicitation. Computer 
Sciences Corporation, the low offeror, was the only firm that had any pricing 
information. Disclosure of prices was subsequently made by Computer Sciences 
Corporation, first by the letter which this correspondence answers, and second 
when that firm publicly disclosed them in open court. In the interest of fairness 
to all parties, prices for all offerors were announced by this office on 23 February 
1971. The climate for an auction was finally created by the protestant. 
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We have stated that “There is nothing inherently illegal from a pro- 
curement standpoint in an auction * * *.” 48 Comp. Gen. 436, 541 
(1969). However, our Office has never approved any procedure whereby 
information which would give an unfair competitive advantage to 
any proposer would be disclosed during the negotiation process. Each 
situation must be judged in the light of the particular circumstances. 
Here it does not appear that the contracting office disclosed the price 
proposals until after CSC had revealed them in its court proceedings. 
We do not concede that an “auction technique” was used in this situa- 
tion. However, if it were, it was instituted by CSC. 

Accordingly, we conclude that the latest round of revised proposals 
scheduled for submission by March 1 may properly be opened and 
considered. In our view, ITT’s position that yet another round of 
proposals is required, need not be considered at this time since the 
results of the latest round may dispose of the issues raised. 

A copy of this decision has been forwarded to counsel for each of the 
proposers whose technical proposals have been found acceptable. 


[ B-170536 J 


Contracts—Labor Stipulations—Nondiscrimination—Affiirmative 
Action Programs 


The responsibility for reviewing equal employment opportunity (EEO), compli- 
ance having been assigned by the Secretary of Labor in implementing Executive 
Order No. 11246, to agencies on the basis of industrial classification, the General 
Services Administration properly reviewed EEO compliance by the low bidder 

} on the linoleum portion of its invitation for bids and relied on the information 
furnished by the agency responsible for determining compliance by the low 
bidder on floor tiles. Although pursuant to 41 CFR 60-1.40(a) a prime contractor 
is required “to develop a written affirmative action compliance program for each 
of its establishments,” the administrative determination that lack of de facto 
control by the floor tile contractor of a subsidiary excludes compliance as to that 
subsidiary is accepted as valid in the absence the determination was arbitrary, 
capricious, or not supported by the evidence. 


Agents—Of Private Parties—Authority—Contracts—Signatures 


Under the rule that there is no prohibition to furnishing proof of agency after 
bid opening—although requiring bidders to submit such proof before bid opening 
is recommended to avoid challenges from other bidders—the confirmation after 
bid opening of an employee’s authority to bind his employer was properly 
accepted and the bid considered responsive, entitling the low bidder to a contract 
award. 


To the Apache Flooring Company, March 15, 1971: 


This is in reply to your letter of July 22, 1970, and subsequent com- 
munications, relative to your protest against the award of General 
Services Administration (GSA) contract Ne. GS-10S-29014 to Arm- 


strong Cork Company, under invitation for bids No. SEAS-0227. 
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The invitation was issued on January 14, 1970, for bids on indefinite 
quantities of floor tile and linoleum for the period March 15, 1970, 
through March 14, 1971. Armstrong was the low bidder as to Group 
II, Categories A and B, and received the award on February 24, 1970. 
Apache was the low bidder on Groups I-A, IV, and V, but did not 
receive its award under the same solicitation until March 5, 1970. 

You contend that the award to Armstrong was illegal since the sig- 
nature appearing on the Armstrong bid was invalid at the time of bid 
opening. You also allege that in awarding the contracts GSA accorded 
Armstrong preferential treatment in that Armstrong was not required 
to commit itself to furnishing an affirmative action compliance pro- 
gram for each of its establishments, whereas you received your award 
only after you had been compelled to sign a commitment to submit 
such plans within 30 days. You request the suspension of payment to 
Armstrong on the basis that the company is now in default of its con- 
tract because it has failed to develop an affirmative action plan for 
each of its establishments as required by the contract. You further 
contend that GSA has continued to accord Armstrong preferential 
treatment by failing to enforce equal employment opportunity (EEO) 
requirements against Armstrong while requiring adherence by Apache 
to the EEO provisions of its contract. 

It is noted that the questions regarding the validity of the signature 
appearing on the Armstrong bid and the fairness of the preaward 
compliance reviews were considered by the United States District 
Court for the District of Columbia in Apache Flooring Company v. 
Robert L. Kunzig, Administrator of General Services Administration, 
Civil Action No. 729-70. While the action was subsequently dismissed 
without prejudice, in a previous denial of your “Motion for Injunction 
Pendente Lite” the court stated as a conclusion of law: 

B. L. Michener was authorized to sign the offer which Armstrong submitted to 
defendant, and evidence of his authority so to do was duly furnished defendant 
prior to the award of the contracts involved in this cause. Armstrong's offer was 
responsive to defendant’s solicitation. 

The court also made the factual finding that “Plaintiff has not proven 
that defendant has shown favoritism to Armstrong with respect to the 
contract herein.” 

Executive Order No. 11246, September 24, 1965, as amended, sets 
forth policies regarding equal employment opportunity. Under section 
201 of the order the Secretary of Labor is authorized to adopt rules 
and regulations and issue such orders as he deems necessary and ap- 
propriate to achieve the purposes of the order in Government con- 
tracts. Pursuant to regulations existing until October 24, 1969, respon- 
sibility for reviewing EEO compliance was assigned to the agency 
doing the largest contract dollar volume with the contractor at the 
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time the last compliance report was filed. GSA has advised us that 
based on such dollar volume, it had the compliance responsibility for 
Apache, but not Armstrong. On October 24, 1969, the Department of 
Labor issued Order No. 1 in which it assigned compliance respon- 
sibility according to industrial classifications rather than dollar 
volume, Standard Industrial Codes (SIC) were developed and GSA 
was assigned compliance responsibility for Code 50-59, Wholesale 
and Retail Trade. Apache, therefore, continued to be within the com- 
pliance responsibility of GSA. The Department of the Interior (In- 
terior) was given responsibility for Code 30, Rubber and Plastic 
Products, which, as explained below, was believed to cover the Arm- 
strong facility which manufactured floor tile. 

We have been advised by GSA that on February 6, 1970, requests 
for EEO preaward clearances were received by the Contract Com- 
pliance Staff, GSA, for the procurement of vinyl, asbestos and asphalt 
floor tile from Armstrong Cork Company, Lancaster, Pennsylvania, 
and Apache Flooring Company, Scottsdale, Arizona. Since GSA had 
compliance responsibility for Apache and the proposed contract in- 
volved more than $100,000, a review of the compliance status of Apache 
(on the basis of information currently available to GSA) was made 
pursuant to section 5-12.805-1(c) (3) of the GSA Procurement Regu- 
lations. As a result of this review GSA advised you by letter of Febru- 
ary 27, 1970, that although your company had performed several Gov- 
ernment contracts an examination of GSA files failed to indicate that 
an affirmative action plan was on file for your firm. Contractors with 
50 or more employees and a contract of $50,000 or more are required 
by 41 CFR 60-1.40(c) to develop such plans within 120 days from 
the commencement of the contract. Accordingly, GSA requested a 
commitment that you would submit affirmative action plans for your 
establishments within 30 days. In this connection we are advised by 
GSA that its treatment of Apache was identical to its treatment of 
other firms under the same or similar circumstances. The record does 
not indicate that you objected to GSA’s request, and although you 
provided that agency with affirmative action plans it is reported that 
those plans were not acceptable. In addition, we have been advised 
that as of October 13, 1970, the date of the initial administrative re- 
port, you had not provided GSA with acceptable affirmative action 
plans for all of your establishments. 

The SIC listing for Armstrong facilities in Lancaster showed three 
locations coded as follows: 


Liberty Street— 249 (GSA) 
Liberty & Mary Streets— 249 (GSA) 
New Holland Avenue— 307 (Interior) 


449-795 O - 72 - 42 
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Since Code 249 is assigned to lumber and wood products, and Code 
307 to rubber and plastic products, it was concluded that the com- 
modity being purchased was covered under rubber and plastic products 
and that the EEO compliance review was therefore the responsibility 
of Interior. 

In this respect your protest points out that Armstrong’s bid actually 
listed the bidder’s address on page one of the bid as “Liberty and 
Charlotte Streets, Lancaster, Pennsylvania.” You argue that the plant 
was assigned to GSA since it had produced cork tile—a wood prod- 
uct—falling under Code 249. You further argue that the Armstrong 
facility at New Holland Avenue did not produce asphalt and vinyl 
asbestos tile and was not owned by Armstrong at the time of GSA’s 
clearance in February 1970. Granting, arguendo, that your version 
of the facts is correct, we find no é¢vidence that these facts were or 
should have been apparent to the GSA Contract Compliance Staff 
at that time, and since the SIC listings for Armstrong in Lancaster 
do not show a listing for Liberty and Charlotte Streets, it does not 
appear that the Contract Compliance Staff was remiss in its actions 
in this connection. 4 

You also state that page 11 of the Armstrong bid showed facilities 
located at Lancaster, Pennsylvania; Kankakee, Illinois; Jackson, Mis- 
sissippi; and South Gate, California, as inspection points for the items 
which were bid upon. It appears that the latter three facilities were 
coded as the responsibility of GSA and that GSA had not recognized 
this at the time of the EEO clearance. However, we find no evidence 
of bad faith on the part of the contracting officer from the fact that the 
GSA Contract Compliance Staff was not advised of the inspection 
points of the supplies. The record shows that on the information in 
its possession the Contract Compliance Staff properly requested advice 
from Interior as to the compliance status of Armstrong and was ad- 
vised that pursuant to the applicable regulation, 41 CFR 60-1.20(d), 
no preaward review of Armstrong’s compliance posture was required 
of Interior since the award would involve a contract of less than 
$1,000,000. In its report to this Office, GSA expressed the belief that 
Interior had no adverse information concerning the compliance status 
of Armstrong and, based on this clearance, the award was made to 
Armstrong for those items on which it was the low bidder. 

Under 41 U.S.C. 253(b) awards are required to be made to the 
low, responsive and responsible bidder. Pare, the bids of Apache and 
Armstrong were responsive, those firms were determined to be re- 
sponsible contractors by GSA, and both companies received the con- 
tracts for which their bids were low. Although different administrative 
actions were involved in evaluating the EEO compliance posture of 
the two firms, we believe the reasons for the divergent actions are 
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adequately explained above. In any event, such actions were sub- 
sequent to the bidding, without effect on the competition, and we do 
not find therein any firm basis on which we can hold that Armstrong’s 
contract is so clearly illegal as to require its cancellation. 

It is also your position that Armstrong is now in default of its 
contract since it has failed to develop an affirmative action plan for 
each of its establishments as required by 41 CFR 60-1.40(c). Under 
paragraph (4) of the equal employment opportunity clause, which 
was incorporated into the subject contracts by reference, the contractor 
agrees to comply with the provisions of Executive Order No. 11246 
and of the rules, regulations, and relevant orders of the Secretary of 
Labor. You state that GSA has accorded Armstrong preferential 
treatment by its failure to enforce EEO requirements against Arm- 
strong while requiring adherence by Apache to the EEO provisions of 
its contract. Specifically, you argue that Armstrong’s contract and the 
applicable regulations of the Secretary of Labor required that firm to 
develop a written affirmative action compliance plan for each of its 
establishments within 120 days from the commencement of its contract 
and that this requirement must be construed, for several reasons, to 
include the Thomasville Furniture Industries, Inc., the E & B Carpet 
Mills and the Empire Carpet Corporation, which are all Armstrong 
subsidiaries. You submit that Armstrong is in default of its contract 
since the record shows that the company failed to develop a plan for 
its Thomasville Furniture facilities. 

The question of whether Armstrong is in default of its contract for 
the above reason is for consideration in the first instance by the con- 
tracting agency. Pursuant to 41 CFR 60-1.6 each agency is primarily 
responsible for obtaining compliance with the EEO requirements, and 
pursuant to 41 CFR 60-1.1 the procedures set forth in that regulation 
govern all disputes relative to a contractor’s compliance with his ob- 
ligations under the EEO clause, regardless of whether or not his con- 
tract contains a “Disputes” clause. The question of whether Arm- 
strong’s affirmative action commitments require submission of a plan 
for its Thomasville facilities has been considered by GSA, and it is the 
position of GSA that an affirmative action plan is not required for the 
Thomasville facilities. We provided you with a copy of a GSA legal 
memorandum dated January 28, 1971, to this effect. That memorandum 
set out the Department of Labor guidelines used for determining 
whether an affirmative action plan must be filed on a subsidiary cor- 
poration by reason of the parent corporation’s contract with the Gov- 
ernment. One of the primary guidelines cited therein is that in order 
to impose the requirement the parent corporation must have a de facto 
day-to-day exercise of control over the operations of the other corpora- 
tion, as contrasted with potential control. In this connection, GSA 
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found that while Armstrong has potential control over the day-to-day 
operations of Thomasville, it does not actually or actively exercise 
such control. It further found that each of the corporations acts in its 
daily operations as an autonomous separate corporate entity. 

The GSA findings and decision were reviewed by the Department 
of Labor (see 41 CFR 60-1.24(c)(1)) and by its letter dated Febru- 
ary 26, 1971, the Solicitor of Labor advised you that GSA had ap- 
propriately applied Labor’s guidelines for determining such matters, 
and that the Department could not conclude that GSA’s findings and 
conclusions are erroneous. With your letter of March 8, 1971, to this 
Office you submitted considerable material which you contend amply 
demonstrates the intimate control of Thomasville by Armstrong, and 
you request that we decide whether Armstrong is in compliance with 
its contractual requirements for affirmative action plans. 

In essence, you contend that the provisions of 41 CFR 60-140(a), 
which requires each prime contractor to “develop a written affirma- 
tive action compliance program for each of its establisments,” 
cannot properly be interpreted so as to exclude those subsidiaries or 
“establishments” of the prime contractor over which the prime con- 
tractor does not exercise de facto control. The regulation in question 
does not define the term “establishments.” However, as indicated above, 
under the terms of paragraph (4) of the EEO clause which is re- 
quired to be included in contracts such as Armstrong’s (41 CFR 
60-1.4(a)) the contractor agrees to comply with the rules, regula- 
tions and relevant orders of the Secretary of Labor issued pursuant 
to Executive Order No. 11246. The regulation quoted above (41 CFR 
60-1.40(a)) is issued pursuant to Executive Order No. 11246, and 
41 CFR 60-1.44 provides that rulings under, or in interpretations of, 
such regulations shall be made by the Secretary of Labor or his 
designee. 

Under such circumstances, this Office must accept the interpreta- 
tions of the officials charged with the administration of the contract 
provisions and the resolution of disputes arising out of those provi- 
sions unless it is clearly and convincingly demonstrated that they 
are arbitrary, capricious, or not supported by substantial evidence. 
While the literal language of 41 CFR 60-1.40(a), as quoted above, 
does not permit the exclusion of any “establishments” of a prime con- 
tractor, we believe it is apparent from a reading of the regulations 
as a whole that such a strict interpretation is not intended. Thus, 41 
CFR 60-1.5(b) (2) provides that the Director, Office of Federal Con- 
tract Compliance, or his designee, may exempt from the requirements 
of the equal opportunity clause any of a prime contractor’s facilities 
which he finds to be in all respects separate and distinct from activities 
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of the prime contractor which are related to the performance of the 
contract, if such exemption will not interfere with or impede effectua- 
tion of Executive Order No. 11246. We believe the Department of 
Labor guidelines, as set out in GSA’s legal memorandum of Janu- 
ary 28, 1971, and affirmed in the Department of Labor’s letter of Feb- 
ruary 26, 1971, to you, are consistent with the provisions of 41 CFR 
60-1.5(b) (2). Accordingly, we see no valid basis on which to disagree 
with that portion of the Department of Labor’s guidelines which 
sets out lack of de facto control by the contractor over the operations 
of one of its subsidiaries as a valid basis for exempting such subsidiary 
from the requirements of the equal employment opportunity clause. 

Concerning the question of whether Armstrong does, in fact, ex- 
ercise de facto control over Thomasville, we have reviewed the evi- 
dence and arguments developed by GSA, as well as those which you 
submitted. Based upon such review we must conclude that there was 
substantial evidence to support the conclusion reached by GSA and 
concurred in by the Department of Labor. Accordingly, we see no 
valid basis on which to object to GSA’s refusal to require Armstrong 
to submit an affirmative action plan for its Thomasville facilities. 

Finally, you assert that the contract was illegally awarded to Arm- 
strong, on the basis that an invalid signature was affixed to Armstrong’s 
bid by an employee, Mr. E. L. Michener, who was not an officer of 
the company at the time the bid was submitted. You point out that 
the only evidence of authority in the possession of GSA at the time 
of bid opening was a Standard Form 129 which listed Mr. E. L. 
Michener, Manager, Sales Administration, Floor Division, as one of 
three persons authorized to sign bids, offers and contracts for the 
Armstrong Cork Company, but that this form, having been signed by 
Mr. Michener, was a self-serving declaration and of no legal effect. 
While, subsequent to bid opening, a vice president of Armstrong has 
confirmed Mr. Michener’s authority, you contend that since such evi- 
dence was prepared after bid opening it cannot be accepted. 

You cite our decision 49 Comp. Gen. 527, March 2, 1970, in support 
of your contention, however, that decision specifically modifies the 
prior rule requiring the submission of evidence of an agent’s bidding 
authority before bid opening, which you advocate. In that decision 
we stated “We see no reason to prohibit the furnishing of proof of 
agency after bid opening,” although we still advise agents to submit 
proof of agency before bid opening to avoid challenges from other 
bidders and related problems. Also, while we recognize that the court 
proceedings in this matter was dismissed without prejudice, we think 
it is significant that the court, in denying your above motion for a 
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preliminary injunction, concluded that Armstrong’s bid was responsive 
to the Government’s solicitation. We therefore have no objection to 
the acceptance of Armstrong’s bid as submitted by Mr. Michener. 

For the reasons stated, your protest must be denied. 

The file forwarded with your letter of March 8 is returned as 
requested. 


[ B-172046 J 


Contracts—Labor Stipulations—Davis-Bacon Act—Suspension 


The discarding of all bids for the construction of family housing at a military 
installation under an invitation that contained the prescribed minimum wage 
rates determined by the Secretary of Labor for laborers and mechanics in ac- 
cordance with the Davis-Bacon Act, 40 U.S.C. 276a, because of Presidential 
Proclamation 4031, dated February 23, 1971, which suspended the act, and the 
reissuance of the.invitation without the requirements of the act were actions in 
the public interest within the meaning of 10 U.S.C. 2305(c), and the Proclama- 
tion was the compelling reason contemplated by paragraph 2—404.1 of the Armed 
Services Procurement Regulation that justified cancellation of the invitation 
for bids. 


To the Quiller Construction Company, Inc., March 15, 1971: 


Reference is made to your telegrams dated March 1 and 3, 1971, 
protesting the cancellation of invitation for bids (IFB) No. DACAQ5-— 
71-B-0105, by the United States Army Engineer District, Sacramento, 
Corps of Engineers. 

The IFB was issued on January 12, 1971, with a bid opening date 
of February 4, 1971, for the construction of 100 units of family housing 
at Fort Huachuca, Arizona. In accordance with the Davis-Bacon Act, 
40 U.S.C. 276a, the IFB specifications contained the prescribed mini- 
mum wage rates determined by the Secretary of Labor to be payable 
for the various classes of laborers and mechanics employed at the 
construction site. Your firm submitted the lowest bid under the IFB. 
However, the IFB was canceled on March 1, 1971, by the procuring 
activity. Subsequently, on March 5, 1971, the project was readvertised 
under IFB No. DACAO5-71-B-0153 without Davis-Bacon Act 
provisions. 

The basis for the procuring activity’s action was the issuance of 
Presidential Proclamation 4031, dated February 23, 1971, 36 Federal 
Register 3457-8, in which the President suspended the provisions of 
the Davis-Bacon Act as to all contracts entered into on or subsequent 
to the date of the proclamation, which, in pertinent part, states: 

Section 6 of the Davis-Bacon Act provides : 

“In the event of a national emergency the President is authorized to 
suspend the provisions of this Act.” 
WHEREAS I find that a national emergency exists within the meaning 


of section 6 of the Davis-Bacon Act of March 3, 1931 (46 Stat. 1494, as 
amended, 40 U.S.C. 276a). 
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NOW, THEREFORE, I, RICHARD NIXON, President of the United States 
of America, do by this proclamation suspend, as to all contracts entered 
into on or subsequent to the date of this proclamation and until otherwise 
provided, the provisions of the Davis-Bacon Act of March 3, 1931, as 
amended, and the provisions of all other acts providing for the payment of 
wages, which provisions are dependent upon determinations by the Secre- 
tary of Labor under the Davis-Bacon Act ; 

And I do hereby suspend until otherwise provided the provisions of any 
Executive Order, proclamation, rule, regulation or other directive providing 
for the payment of wages, which provisions are dependent upon determina- 
tions by the Secretary of Labor under the Davis-Bacon Act; 

On February 24, 1971, the Assistant Secretary of Defense, Installa- 
tions and Logistics, in implementation of the proclamation, suspended 
the Davis-Bacon Act requirements contained in the Armed Services 
Procurement Regulation (ASPR) and directed that “In all formally 
advertised procurements where bids have been opened and contracts 
not awarded, cancel the invitation for bids and resolicit omitting the 
Davis-Bacon Act requirements.” 

Section 2305(c) of Title 10 of the United States Code provides that 
all bids received in response to a formally advertised solicitation may 
be rejected when it is in the public interest to do so. This statutory 
provision is implemented by ASPR 2-404.1 which provides that, after 
the bids have been opened, cancellation of a solicitation is permissible 
if “there is a compelling reason to reject all bids and cancel the invi- 
tation.” Further, ASPR 2-404.1(b) (viii) states that cancellation of a 
solicitation after bid opening, but prior to award, is justified where 
“cancellation is clearly in the best interest of the Government.” Also, 
paragraph 10(b) of the instructions to bidders in IFB-0105 permits 
the Government to reject all bids when in its interest to do so. 

It is our view that the suspension of the provisions of the Davis- 
Bacon Act by the President constitutes justification for the rejection 
of all bids under the original invitation. 

Accordingly, your protest is denied. 


[ B-164515 J 


Compensation—Wage Board Employees—Coordinated Federal 
Wage System—Compensation Adjustments 


Employees in a wage area converted to the Coordinated Federal Wage System 
in July 1969 who Subsequent to consolidation in November 1969 with another 
wage area became entitled to the higher wage rates retroactively prescribed by 
the “Monroney Amendment,” 5 U.S.C. 5341(¢c), may be paid the higher rates 
from the retroactive effective date of the amendment to the date their wage 
area was consolidated but not beyond that date, for to do so would require giving 
retroactive effect, contrary to the general rule, to the October 2, 1970, salary 
retention provision added to the Coordinated Wage System to provide for 
indefinite salary retention for employees adversely affected by changes in wage 
area boundaries. 
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To the Chairman, United States Civil Service Commission, March 19, 
1971: 


This is in further reference to your letter dated January 20, 1971, 
in which you state that you have been asked for advice on the effect. of 
the retroactive application of the “Monroney Amendment,” 5 U.S.C. 
5341(c), on current rates of employees in a wage area which has since 
been consolidated with another wage area, the former rates as in- 
creased under the Amendment being higher than the regular rates in 
the consolidated area. Our decision is requested, under the circum- 
stances hereinafter related, whether the higher rates to which the 
employees have now become retroactively entitled to the date of the 
consolidation may be continued beyond that date. 

It is stated in your letter that in July 1969 the Wichita Falls, Texas, 
wage area was converted to the Coordinated Federal Wage System. In 
November 1969, it was consolidated with the Southwestern Oklahoma 
wage area. You say that a determination has been made that the former 
Wichita Falls area qualified for application of the “Monroney Amend- 
ment” to that area for a period before the November 1969 consolidation. 
This, it is said, will result in establishing rates of pay for the affected 
employees which are higher than the scheduled rates of the consoli- 
dated wage area. 

You point out that at the time of the consolidation there was no 
instruction under the Coordinated Federal Wage System providing 
specifically for pay retention upon consolidation of areas. However, 
effective October 2, 1970, a provision was adopted for the System which 
provides indefinite salary retention for employees adversely affected 
by changes in wage area boundaries. Implementing instructions were 
set forth in a letter of October 2, 1970, to all lead agencies, and we 
note such instructions are incorporated in section S8-8 of Federal 
Personnel Manual Supplement 532-1. In addition to the foregoing 
provision for retention, you state that section S10-10a(c) [S10- 
10a(3)] of FPM Supp. 532-1 provides, and has provided since Sep- 
tember 1968, for a 2-year pay retention in instances where an employee 
“moves between converted wage areas.” 

You say that if application of the “Monroney Amendment” had not 
been delayed the Commission believes that the need for a pay-retention 
provision upon consolidation of areas would have become apparent 
earlier. The consolidation of the Wichita Falls—Southwestern Okla- 
homa areas is the first under the Coordinated Federal Wage System 
in which the problem has developed. 

In view of the foregoing, you request a decision on the following: 


May the higher rates to which -the employees have now become retroactively 
entitled to the date of the consolidation be continued beyond that date? If they 
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may not be continued indefinitely to the extent provided by the letter of Octo- 
ber 2, 1970, may the consolidation be treated as a move of the employees between 
wage areas under Section S-10-10a(c) [S10-10a(3)] of FPM Supplement 
5382-17? 

We have held that the granting of salary retention benefits to wage 
board employees who are demoted or changed through no fault of 
their own may be granted prospectively by regulation if determined 
to be in the public interest, 44 Comp. Gen. 476 (1965). However, the 
regulations issued in September 1968 granting salary retention ben- 
efits for wage board employees relate to movement. of employees be- 
tween wage areas, and must be viewed as not applicable to situations 


such as here involved. Thus, if employees whose salaries were decreased 
because of consolidation of areas prior to October 2, 1970, are to be 
granted wage retention benefits, it would have to be predicated on the 
giving of retroactive effect to the regulations effective October 2, 1970. 
We do not view the “Monroney Amendment” as covered in our decision 
of October 9, 1970, 50 Comp. Gen. 266, which held that retroactive 
increases thereunder were corrections required by law, as a sufficient 


basis for giving retroactive effect to the regulations of October 2, 1970, 
contrary to the general rule in that respect. 46 Comp. Gen. 214 (1966) ; 
B-160843, March 13, 1967. 

We fail to see any real connection between the granting of retroac- 
tive increases in salary under the “Monroney Amendment” and the 
granting of retroactive retained pay rights upon consolidation of wage 
areas. Your first question is answered in the negative, and by reason 
thereof the second question does not require consideration. 


[ B-170682 J 


Contracts—Negotiation—Evaluation Factors—Cost of Changing 
Contractors 


In the evaluation of offers under a request for proposals to furnish professional 
architectural and engineering services, the application of a transition cost factor 
to the offer of the only contractor who had not previously performed the services 
without apprising offerors that this factor would be utilized in effecting award 
of a contract thus eliminating the contractor who was the lowest priced respon- 
sible offeror from competition was unwarranted and the action was inconsistent 
with sound procurement policy which dictates that offerors be informed of all 
evaluation factors and the relative importance of each factor, nor was the waiver 
of transition costs for the successful offeror because of available qualified person- 
nel justified. Therefore, since the award was patently erroneous and without 
regard to the established principles of competitive negotiation, the contract 
should be terminated. 


To the Postmaster General, March 19, 1971: 


We refer to a letter dated January 26, 1971, from the Director, Office 
of Procurement, Bureau of Facilities. and prior correspondence, re- 
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porting on the protests of H. L. Yoh Company (Yoh), and Consul- 
tants and Designers, Inc. (C&D), against the awards of contracts to 
Unidex Systems Corporation (Unidex) and Vollmer Associates 
(Vollmer), under request for proposals (RFP) No. NC-1-71, issued 
by the Bureau of Facilities, Procurement Division, Supply Branch, 
Washington, D.C. 

The RFP was issued on June 30, 1970, pursuant to a determination 
and findings under 41 U.S.C. 252(c) (4), as implemented by Federal 
Procurement Regulations (FPR) I-3.204, which authorizes the nego- 
tiation of contracts for personal or professional services. 

The RFP requested offers for furnishing professional architectural 
and engineering services for the period from September 1, 1970, 
through June 30, 1971, by the closing date of July 13, 1970. Previous 
contracts with Vollmer, Yoh, and Unidex for furnishing these services 
were scheduled to expire on August 31, 1970. Vollmer was furnishing 
support services for the Offices of Construction and Design. Yoh was 
supplying support services for all regional offices except Chicago and 
Washington, D.C., while Unidex was furnishing support services for 
the Office of Design and the regional office in Washington, D.C. Under 
item I of the RFP, covering the Office of Design, offerors were invited 
to submit prices on an hourly rate basis for furnishing an estimated 
126,000 man—hours of professional effort, together with overtime and 


premium rate prices. Item II, covering the Office of Construction, 


involved 199,000 estimated man-hours and requested hourly prices as 


to these man-hours, plus overtime and premium time. We note that 
award of these two items was made to Vollmer on August 11, 1970, 


as the lowest offeror as to these two items. Upon review, we find no 
legal basis upon which to question this award. 

Our concern is directed to the circumstances and conditions under 
which the award of item ITI was made to Unidex. 

Item IIL covers professional services for various regional offices 
excluding, inter alia, Chicago and Washington, D.C., involving 89,440 
estimated man-hours plus overtime and premium time, Under this 
item, the contractor was required to “provide support services by tech- 
nically qualified personnel.” Exhibit “A” of the RFP listed the neces 
sary positions to be filled by the successful contractor’s personnel (e.g., 
Architect, Civil Engineer, Mechanical Engineer, etc.) along with a 


one sentence description of the work to be performed by each person. 
The RFP's “Schedule of Work to be Performed” detailed the contrac 
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tor’s duties in his performance of the contract. The following offers 
were received from seven responsible offerors: 


Vollmer S670, 335. 00 
C&D i738, 982. 40 
Fairchild- Hiller 711, 336. 00 
Blandford 733, 096. 00 
Yoh 760, 697. 60 
Unidex 778, 481. 60 
TAD 862, 935. 00 


Each of the foregoing offerors was given an opportunity to submit 
a best and final offer by August 5, 1970. The offeror’s prices as reflected 
in the modifications to their proposals were as follows: 


Vollmer $644, 882. 00 
C&D (no change) 673, 982. 40 
Fairchild-Hiller (no change) 711, 336. 00 
Unidex 714, 969. 55 
Blandford (no change) 733, 096, 00 
Yoh (no change) 760, 697. 60 
TAD (no change) 862, 935. 00 


~se 


Since the contract awarded to Vollmer for items I and II required a 
substantial increase over the number of man-hours under its previous 


contract, the Department did not believe that such firm could employ a 
sufficient number of personnel for the regional offices. Therefore, 
Vollmer was eliminated from consideration in making an award under 
item III. Both the second and third low offerors, C&D and Fairchild 
Hiller, were considered to have met the standards of responsible 
prospective contractors, We are advised that while both of these firms 
had successfully performed contracts for private concerns, as well as 
State and Federal agencies, neither firm had performed contracts for 
supplying professional and support services for the Department. 
Therefore, award of the contract under item IIL to either of these 


offerors was not considered to be in the best interests of the Depart 


ment because of the lack of experienced personnel and the trammg 
which would be necessary for new personnel. In view of the foregoing, 
Unidex, as the fourth low offeror, was selected for award on August 7, 


1970, whereupon further negotiations with that firm resulted in a 


reduction in their revised price from $714,060.55 to a contract price of 
$700,000. 
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The RFP failed to apprise offerors of the specific evaluation factors 
to be utilized by the procurement officials in effecting the awards of the 
contracts. In 49 Comp. Gen. 229, 230 (1969), in consonance with our 
decisions wherein we stated that sound procurement policy dictates 
that offerors be informed of all evaluation factors and the relative 
importance of each factor, we stated : 


* * * we believe that notice should be given as to any minimum standards which 
will be required as to any particular element of evaluation, as well as reasonably 


definite information as to the degree of importance to be accorded to particular 
factors in relation to each other. * * * 


See B-170181, February 22, 1971, and cases cited therein; and FPR 
1-3.802(c), which requires that proposals shall contain the informa- 
tion necessary to enable a prospective offeror to prepare a quotation 
properly. 

The procurement officials introduced, subsequent to the close of nego- 
tiations, a transition cost factor into the evaluation process. This fac- 
tor when applied to the offer submitted by C&D, resulted in the award 
of item III to Unidex. Prior to the introduction of this cost factor, 
C&D, as the lowest responsible offeror, was in line for award. Since 
the propriety of introducing the transition cost factor into the evalu- 
ation process is the primary issue raised by both protestants, it is 
necessary to consider the justification advanced by your Department 
for use of this factor. 

It is reported that the recruitment, relocation, and training of new 
personnel in Post Office standards and procedures for the professional 
and support services desired would involve a minimum of 3 months. 
Due to the fact that current projects are in varying stages of comple- 
tion, the transfer of responsibilities for these projects from experienced 
to inexperienced personnel was not considered to be prudent. It was 
recognized, however, that the Department would receive some benefits 
from services of a firm not thoroughly familiar with Post Office 
standards and procedures during the initial training period. There- 
fore, an estimated transition cost factor of “in excess of $150,000” was 
added to the low offer of C&D. Transition costs were not considered 
applicable in the case of Unidex and Yoh since those firms had sup- 
plied professional and support services to the Department for several 
years and had experienced employees who were available for assign- 
ment to departmental projects under the RFP. 

C&D argues that the use of this factor, which was the only basis 
upon which the Post Office refused to award the contract to the firm, 
was unrealistic, since “the facts of record showed that neither C&D 
nor Unidex had men in the regional offices at the time of the award.” 
Yoh, the then incumbent contractor at the regional offices involved in 
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the procurement, asserts that the “Post Office should logically have 
considered a training period for Unidex.” 

Our Office has had occasion to consider a procurement wherein there 
was utilized a transition cost evaluation factor which had not been set 
forth in the solicitation. In B-167249, January 19, 1970, we made the 
following pertinent remarks: 

We must agree with the contracting officer that he could not have computed 
the proposals of contractors other than EAI by adding a cost factor for the 
changeover of contractors—an evaluation factor which was not set out in the 
solicitation. To hold otherwise would not only allow a procuring activity to 
choose any amount it felt would compensate for the changeover in contractors, but 
would directly conflict with the decisions of this Office that all evaluation factors 
must be clearly spelled out in the invitation. See 49 Comp. Gen. 295 (B-167473, 
November 12, 1969; 49 Comp. Gen. 229 (B-167175, October 13, 1969) ; B-166213, 
July 18, 1969. To comply with these decisions, if it is considered financially 
advantageous to maintain an incumbent contractor, a specific dollar amount 
should be spelled out in the solicitation so that the incumbent contractor compet- 
itors would be informed of the financial value to the Government of not changing 
contractors. 

The record strongly suggests that the transition cost factor has 
never been regarded by the cognizant procurement officials as a reason- 
ably reliable estimate of costs associated with the changeover of con- 
tractors. In this regard, we quote from a departmental report of Sep- 
tember 24, 1970: 

Although we are satisfied that there are transition costs, we have doubts that 
they are as high as originally estimated. 

This same report cites a figure “in excess of $150,000,” while the memo- 
randum of award appears to support a different figure for evaluation 
which is not readily ascertainable from that memorandum. Moreover, 
the memorandum of award states that “the ultimate effects on the 
construction and mechanization programs of the Department. which 
could result from contracting with new firms cannot be measured in the 
terms of dollars.” We have held that costs which may be difficult to 
definitize should not be used in evaluation except after a thorough 
study of the pros and cons offered by interested parties, establishment 
of proper criteria for the use of the factor, and specific notice thereof 
in the solicitation. See 45 Comp. Gen. 434, 435 (1966). In this regard, 
we have emphasized the necessity for exactitude in the establishment 
of a specific cost evaluation factor. 49 id. 98, 101 (1969). Additionally, 
it appears from the record that there was an unequal application of 
the transition cost factor which ultimately resulted in the award to 
Unidex. We are advised that “No consideration was given to transition 
costs with respect. to Unidex.” It is true, as the protestants argue, that 
Unidex was not the incumbent. contractor in the regional offices to be 
staffed under item IIT. However, the procurement officials urge that 
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the failure to assess some amount of transition costs against Unidex 
was due to the fact that Unidex had a sufficient. number of qualified and 
experienced employees available for immediate assignment. On the 
one hand, in response to the argument of Yoh, the then incumbent and 
higher priced offeror than Unidex, that transition costs should have 
been applied against Unidex, the contracting officials argue that Uni- 
dex hired 76 percent of Yoh’s employees in performing the contract. 
Yet, in response to the argument of C&D, the then lowest priced re- 
sponsible offeror, that it had offered to utilize the incumbent Yoh’s 
employees in its revised proposal, those same officials stated that there 
was no assurance that C&D could have hired Yoh’s employees to per- 
form item III services. This line of reasoning appears to be wholly 
unwarranted and inconsistent under the circumstances. The fact that 
Unidex had the qualified personnel available for possible assignment 
did not. justify the waiver of transition costs insofar as Unidex was 
concerned, particularly when it is conceded that Unidex would have 
had some minimal transition period. Moreover, it appears from the 
record that Unidex hired a major portion of the incumbent’s personnel 
subsequent to the award of the contract. It is clear that, at the very 
least, relocation for Unidex personnel could have been expected, as 
well as a period of familiarization with the projects in progress at the 
regional offices. Therefore, it may be concluded that the failure to 
apply a transition cost factor to the offer of Unidex placed Unidex in 
a favored competitive position vis-a-vis the other competitive offerors. 

In addition to the foregoing, it would seem that the transition cost 
factor itself was prejudicial to the competitive position of offerors who 
were unaware of the existence of such factor or that the factor would 
be a determinative element in the negotiation process. In 49 Comp. 
Gen., supra, a sole-source secretarial determination and findings was 
broadened to permit the submission of a proposal by another interested 
firm ; however, “an evaluation factor was provided with respect to any 
proposal from the new source to cover additional costs resulting from 
the furnishing of units different than the sole-source design.” Subse- 
quently, but before the date fixed for receipt of proposals, interested 
firms were advised that the amount of the evaluation factor would be 
$40,000. A firm interested in submitting a proposal as a new source of 
supply requested information as to the method of computing this 
$40,000 cost evaluation factor. The request was denied by the pro- 
curement activity. Thereafter, in submitting a revised price proposal, 
this firm recognized that certain costs would be applicable, but “ex- 
pressed the view that the factor utilized was grossly overestimated and 
indicated a willingness to discuss the matter during negotiation.” The 
contracting officials requested a decision from our Office as to whether 
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an award might be made without further discussion or negotiation. We 
concluded that “Since the objective of the procurement statute and 
implementing regulations is to assure that the award of a negotiated 
contract will be made to that responsible offeror whose offer is most ad- 
vantageous to the Government, price and other factors considered, we 
do not believe that an otherwise eligible offeror should be denied the 
opportunity to discuss the elements of an evaluation factor which is 
directly prejudicial to its competitive position.” 

Unlike the instant procurement, however, the offerors involved in 
the cited decision were fully informed as to the existence of a cost 
evaluation factor prior to the submission of their offers, Although we 
recognized in that decision that the determination of evaluation fac- 
tors is an administrative responsibility, we observed that : 

* * * the presence or absence of an evaluation factor and the amount thereof can 
have an impact upon the prices offered and in that sense can affect one of the 
essential terms (price) of the contract * * * 

In the circumstances of this procurement, the addition of a transition 
cost factor to the price offered by C&D but not against the Unidex 
offered price operated to the competitive disadvantage of C&D who had 
its price increased by approximately 22 percent and to the competitive 
advantage of Unidex whose price was not affected thereby. Keeping in 
mind C&D’s assertion that the transition cost factor is, in essence, a 
fiction, and Yoh’s claim that Unidex should have been assessed some 
measure of transition costs, the following observation from our above- 
cited decision is pertinent : 

* * * We recognize that opportunity for such discussion might not have resulted 
in any change in the amount of the evaluation factor, but the offeror, at least, 
might have satisfied itself, before submitting a revised offer, of the correctness 
of the administrative position or, in the absence thereof, would have had an oppor- 
tunity to show the procurement activity wherein it may have erred. * * * 

We believe that once the contracting officials determined that a tran- 
sition cost factor was essential to the evaluation of offers, all offerors 
within a competitive range should have been advised of the introduc- 
tion of such factor into the evaluation process, together with advice 
as to its amount and the method whereby it was computed. Such being 
the case, it is our opinion, in consonance with FPR 1.3-805.1, that. dis- 
cussions relating to the composition, applicability and impact. of the 
transition cost factor should have been conducted with all competi- 
tively situated offerors. Had offerors been afforded an opportunity to 


submit price revisions after discussions conducted in the spirit of the 
regulations, the successful offeror under item ITT might well have been 
an offeror other than Unidex. 

The foregoing defects in the negotiation process represent, in our 
opinion, serious and substantial deviations from the regulatory re- 
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quirements regarding the competitive negotiation of contracts. The 
use and application of the transition cost factor on a unilateral basis 
effectively removed C&D, the low responsible offeror, from contention 
for award. As for Yoh, the failure to assess any transition costs in 
the case of Unidex worked to its competitive disadvantage by making 
Unidex’s offer the lowest evaluated offer. 

We therefore conclude that the award of item III to Unidex was 
patently erroneous and without regard to the established principles of 
competitive negotiation. We strongly recommend that such contract be 
terminated without delay. We note in this regard that “the Department 
would not contemplate award of any contract in the event cancella- 
tion is directed” due to the fact “that in the interest of efficiency and 
economy, we would accelerate our program to develop full in-house 
capacity in this area.” 

Both protestants have made allegations concerning the possible im- 
proper conduct of a former Post Office Department official with regard 
to this procurement. We have examined the report of the Bureau of 
the Chief Postal Inspector in this regard and we have no comments 
to offer with respect thereto insofar as our review of this procurement 
is concerned. 

Enclosed is a copy of our decision of today to the attorneys for C&D, 
wherein we hold that the award of items I and IT of the RFP to Voll- 
mer need not be disturbed. 


[ B-171589 J 


Travel Expenses—Overseas Employees—Hired Overseas—Resi- 
dence in United States, Etc. 


The travel and transportation expenses of a newly appointed employee from a 
foreign country may be paid by Canal Zone agencies if the employee at the time 
of appointment had a place of actual residence in the United States, its territories 
or possessions. However, as 5 U.S.C. 5722 authorizes the payment of such expenses 
only from the employee’s place of actual residence at the time of appointment, 
reimbursement may not exceed that which would have been allowed the employee 
for travel and transportation from his place of actual residence in the United 
States, its territories or possessions. 


Canal Zone—Employees—Hired Overseas—Residence in United 
States, Etc. 


A former employee of the Canal Zone Government whose place of actual resi- 
dence was in California, but who at the time of his appointment was temporarily 
residing in Costa Rica, and who had transported his household goods to Costa 
Rica in his own truck prior to signing an employment agreement, which he 
signed in Costa Rica prior to his travel to the Canal Zone, may be reimbursed 
travel and transportation expenses from Costa Rica to the Canal Zone in ac- 
cordance with the provisions of Office of Management and Budget Circular No. 
A-%, but he may not be reimbursed the expenses of moving from California to 


Costa Rica since these expenses were not incurred in anticipation of his appoint- 
ment in the Canal Zone. 
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Officers and Employees—Overseas—“Actual Residence” 


The term “actual residence” is not defined in 5 U.S.C. 5722 or implementing regu- 
lations, which authorize travel and transportation expenses for new appointees 
to posts of duty outside the continental United States, and is for determination 
from the facts of each case. Although the term as used in section 5722 generally 
would be understood to mean the place at which an appointee physically resides 
at the time of his appointment, the term may include the “legal residence” or 
“domicile” of an employee. 


To the Governor of the Canal Zone, March 23, 1971: 


This is in reply to a letter of February 18, 1971, from former Gov- 
ernor Leber requesting our decision on questions involving the inter- 
pretation of 5 U.S.C. 5722 as it relates to the travel and transportation 
allowances of new appointees to posts of duty outside the continental 
United States. 

Governor Leber’s letter reads in part as follows: 


Former section 7 of the Administrative Expenses Act of 1946, as amended 
(now codified at 5 U.S.C. 5722) authorizes the payment by a Government agency 
of the “travel expenses of a new appointee and transportation expenses of his 
immediate family and his household goods and personal effects from the place 
of actual residence at the time of appointment to the place of employment out- 
side the continental United States.” [Italic supplied. ] 

As is further provided in this section an agency may pay expenses of a new 
appointee, his immediate family and household goods only after the individual 
selected for appointment agrees in writing to remain in Government service 
for a specified period. 

A specific case on which your ruling is requested relates to a claim from a 
former employee of the Canal Zone Government whose place of actual residence 
was in California, but who at the time of his appointment was temporarily 
residing in Costa Rica. He is claiming reimbursement of his estimated actual 
expenses and per diem in transporting his household goods from California to 
Costa Rica in his own truck, and after an apparent interval of several months, 
the travel and transportation of himself, his family and household goods from 
Costa Rica to the Canal Zone. No transportation agreement was signed prior to 
transporting the goods from California to Costa Rica. However, a transportation 
agreement was signed by him in Costa Rica prior to his travel from there to 
the Canal Zone. He is requesting reimbursement of these expenses as a recruit- 
ment travel expense. The employee subsequently completed the agreed period 
of service and was repatriated to California at Government expense. 

Up to the present time we have recruited our non-local hire employees only 
from the United States, its territories and possessions. It is not clear to the 
Canal agencies whether or not we would have the authority to recruit and pay 
the travel and transportation expenses of employees, their immediate families 
and household goods from other geographic locations such as neighboring coun- 
tries in Latin America or other foreign areas, in a case where the employee 
at the time of appointment had “a place of actual residence” in the United 
States, its territories or possessions, 


Our decision has been requested as to whether the employee in the 
case cited is precluded from receiving reimbursement for expenses 
incurred between California and Costa Rica since no transportation 
agreement was signed prior to the departure of the employee. Our 
decision is also requested as to whether under 5 U.S.C. 5722 the Canal 
agencies may pay the travel and transportation expenses of a newly 
appointed employee from a foreign country if the employee at the 
time of appointment has a place of actual residence in the United 


449-705 O- 72. 43 
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States, its territories or possessions and, if so, whether the amount 
allowable is limited to the costs for travel from the place of actual 
residence. 

The term “actual residence” is not defined in the law or implement- 
ing regulations and is for determination from the facts of each case. 
See 29 Comp. Gen. 526, 527 (1950). The term as used in the statute 
generally would be understood to mean the place at which the ap- 
pointee physically resides at the time of his appointment. However, 
we have recognized that, in a proper case, the term may include the 
“legal residence” or “domicile” of the employee. 26 Comp. Gen. 488, 
492 (1947). 

We have held that under section 7 of the Administrative Expenses 
Act of 1946 travel and transportation expenses of an appointee may 
be paid from a foreign country to a post of duty outside the conti- 
nental United States. See B-107059, January 10, 1952. Ordinarily an 
employee recruited for assignment outside the continental United 
States is entitled to travel and transportation expenses upon separation 
only to the country of actual residence at time of assignment to such 
duty. See B-160029, October 4, 1966. However, we have also held that 
the travel and transportation expenses of an employee recruited at a 
place of temporary residence may be paid from that location to his 
overseas duty station and, after a tour of duty, to his permanent resi- 
dence. See B-124492, September 21, 1955. While this decision involved 
a temporary residence in the United States and home leave entitle- 
ment, we see no reason why it cannot be applied to a situation involv- 
ing the appointment of an individual at a temporary residence in a 
foreign country for a single tour of duty overseas. 

With respect to the claim of your former employee for travel and 
transportation expenses to the Canal Zone, we understand that none 
of the expenses from California to Costa Rica were incurred in antici- 
pation of his appointment in the Canal Zone. In view thereof and 
since he actually was appointed from Costa Rica, there appears no 
basis for allowing travel and transportation expenses from California 
to Costa Rica. See B—127944, June 28, 1956. However, since he had 
an actual residence in the United States at the time of his appoint- 
ment we see no objection to payment of travel and transportation 
expenses from Costa Rica to the Canal Zone in accordance with the 
provisions of Office of Management and Budget Circular No. A-56. 

In answer to your general questions the Canal agencies may pay 
the travel and transportation expenses of a newly appointed employee 
from a foreign country, if the employee at the time of appointment 
has a place of actual residence in the United States, its territories or 
possessions. However, as .5 U.S.C. 5722 authorizes the payment of 
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such expenses only from the employee’s place of actual residence at 
the time of appointment, reimbursement may not exceed that which 
would have been allowed the employee for travel and transportation 
from his place of actual residence in the United States, its territories 
or possessions. See 26 Comp. Gen. 322 (1946). 


[ B-171643 J 


Subsistence—Per Diem—Travel by Trailer, Truck-Camper, Ete. 


A claim for per diem by a postal employee in lieu of subsistence in connection 
with the use of a truck-camper instead of a hotel or motel room while on a field 
assignment may be paid pursuant to section 6.2(e) of the Standardized Gov- 
ernment Travel Regulations which provides for a per diem allowance for travel 
by means of a privately owned trailer, for although a truck-camper is not a 
trailer it is a temporary living unit and may, therefore, be viewed as within the 
regulations for purposes of approving a per diem allowance, and the allowance 
not having been approved in advance may under the regulation be post approved. 


To the Director, Postal Service Management Institute, March 23, 
1971: 


Reference is made to your letter of December 31, 1970, enclosing two 
travel vouchers covering the periods November 2 to November 13, 
1970, and November 17 to November 25, 1970, in the total amounts of 
$495.65 and $267.70, respectively, in favor of Mr. James O. Flanagan, 
an employee of the Post Office Department. 

The vouchers include a claim for per diem in lieu of subsistence in 
connection with the use of a truck-camper instead of a hotel or motel 
room while on field assignment for the Field Instruction Division of 
the Postal Service Management Institute. You state that the Atlanta 
Postal Data Center has indicated that it has never processed a claim 
of this nature; also that Mr. James L. O’Toole, Chief, Field Instruc- 
tion Division, is of the opinion that the claim should be paid in the 
amount Mr. Flanagan would normally expend for lodgings in any 
given city. In view thereof you request a ruling be made on the matter 
by this Office. 

The claimant by letter dated January 28, 1971, furnished this Office 
additional information. He advised us so far as here pertinent that: 

The U.S. Postal Service is presently, and for the past year has been, involved 
in presenting a supervisory training course that is conducted in specified cities 
throughout the nation. This instruction varies with the size of the city (ie., 
number of supervisors in any City post office), but a minimum stay is 13 weeks. 
I am a Team Chief with 3—5 trainers, moving from city to city, as needed. This 
is only one of six such teams so operating. 

Specifically, last year I was temporarily duty assigned in Cleveland, Ohio, St. 
Louis, Missouri, Des Moines, Iowa, and Madison, Wisconsin, from about April 
1st to the end of November. 

‘Our present basis of “time off” is a three-day week end every other week end 
without provision for quarters when away from the temporary duty station. 


This implies the necessity of packing up and storage of personal items, and mov- 
ing out of a hotel room every other week end. 
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My resolving this almost unacceptable, but continual situation was to initially 
rent a truck-camper from St. Louis, to use in Madison and Omaha. In so doing, 
I am able to maintain a usable personal office space, immediately accessible to 
my books and references, greatly improve the security of my belongings (every 
other week end), enjoy a consistency in my own bed, and I am able to transport 
fragile government equipment from city to city, and yet be flexible enough to 
fly to other cities for brief visits without incurring duplicate housing for such 
times. 

My intent is to submit on a voucher only for the nights I am sleeping in, i.e., 
using, the camper. For this usage I am asking the approved housing rates. 

Since the November submission of the two travel vouchers in question, I am 
convinced this is an almost ideal solution, and I am proceeding to purchase, 
rather than rent the camper that I may use same in my next location—Harris- 
burg, Pennsylvania. 

II would be interested in knowing if owning a unit vs. renting would substan- 
tially alter the situation or the decision, as this may eliminate a second submis- 
sion in the very near future. 

Section 6.2(e) of the Standardized Government Travel Regulations 
provides that per diem allowance for travel by means of a privately 
owned trailer may be authorized or approved. See our decision B- 
169536, July 2, 1970. See also 28 Comp. Gen. 341 (1948). A truck- 
camper, while not a trailer, is a temporary living unit and as such may 
be viewed as within the regulations for purposes of per diem allow- 
ance. Cf. section 1.2(g) of Office of Management and Budget Circular 
No. A-56, defining “House trailer” as meaning all types of mobile 
dwellings constructed for use as residences and designed to be moved 
overland, either by being self-propelled or towed. 

You have not furnished information by way of a copy of the em- 
ployee’s travel order or otherwise as to what rate of per diem he was 
entitled to had he used the usual lodging facilities. However, the regu- 
lation referred to above appears to contemplate that when a trailer 
is used for lodging without being authorized in advance, the agency 
may post approve a proper per diem allowance on that basis. B—169536, 
supra. 

The vouchers are returned herewith for handling in accordance with 


the above. 


[ B-171669(1)J 


Contracts—Labor Stipulations—Service Contract Act of 1965— 
Minimum Wage, Etc., Determinations—Union Agreement Effect 


A reissued invitation for bids (IFB) to perform custodial services which pro- 
vided for the application of the Service Contract Act of 1965, and contained a 
revised wage determination by the Department of Labor and a “Successor 
Employers’ Collective Bargain Obligations” clause that recognized the in- 
cumbent contractors union bargaining agreement is not restrictive of compe- 
tition and an award may be made to the lowest responsive and responsible bid- 
der pursuant to 10 U.S.C. 22305(c). The inclusion in the IFB of the Service 
Contract Act clause and the revised determination was in accord with 20 CFR 
4.6, and the amendment to the IF B to provide for the revised wage determination 
conformed to paragraph 2-208 of the Armed Services Procurement Regulation, 
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even though the revision was not received at least 10 days before bid opening as 
required, since sufficient time was provided for acknowledgment of the amend- 
ment. 


Contracts—Labor Stipulations—Minimum Wage Determinations— 
Not Guarantee of Labor Costs 


The issuance of a wage rate determination by the Department of Labor consti- 
tutes a finding that the rates specified are the rates prevailing in the locality, 
and the inclusion of the determination in an invitation for bids or a contract 
is not a representation by the Government that labor may be obtained by the 
contractor at the specified rates and, therefore, each bidder has the burden of 
ascertaining probable labor costs. 


Contracts—Labor Stipulations—“Successor Employer” Doctrine 


The inclusion in an invitation for bids of the language regarding the National 
Labor Relations Board Burns decision, 182 NLRB No. 50, on the effect of exist- 
ing collective bargaining agreements of employers upon successor employers 
does not require bidders to be bound by an existing labor agreement as the 
Government made no commitment regarding the effect of the decision but left 
the matter to the bidders to decide. It was not improper to place bidders on 
notice of the Burns decision and the incumbent contractor’s union bargaining 
agreement and as the language used was merely advisory, the invitation was not 
ambiguous. The extension of the existent bargaining agreement beyond the con- 
tract period is not prohibited by the procurement statutes, and whether the 
agreement is enforceable against a followup employer is for the courts to 
decide. 


Antitrust Matters—Labor Organizations 


The jurisdiction to enforce the antitrust statutes lies with the Department of 
Justice and the United States General Accounting Office is without authority 
to issue a determination respecting the applicability or violation of the statutes. 
However, under 15 U.S.C. 17, labor organizations engaged in lawful pursuits 
are exempted from the restrictions of the antitrust statutes. 


To Millar & Fallin, March 24, 1971: 


We refer to your protest by letter dated January 12, 1971, on be- 
half of Royal Services, Inc. (Royal), against any award under in- 
vitation for bids (IFB) DAAD05-71-B-0116, issued December 11, 
1970, by Aberdeen Proving Ground, Department of the Army. The 
procurement involves performance of custodial services for a period 
of 1 year, and it is your position that the solicitation needs clarifica- 
tion, as discussed below. 

The requirement was first advertised under IFB DAAD05-71-B- 
0068, dated September 24, 1970, which included notice that the Service 
Contract Act of 1965 (41 U.S.C. 351) applied to the contract together 
with the related clause prescribed by Armed Services Procurement 
Regulation (ASPR) 12-1004 making mandatory payment of no less 
than wage rates and fringe benefits set forth in an attached wage 
determination issued by the Department of Labor pursuant to the 
act. The determination, identified as “Wage Determination No, 69-20 
(Rev-2)” dated January 12, 1970, specified a minimum hourly wage 
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of $1.96 for janitors, porters and cleaners as well as certain fringe 
benefits. 

As amended October 2, 1970, the IFB included the following perti- 
nent language: 


2. SUCCESSOR EMPLOYERS’ COLLECTIVE BARGAINING OBLIGATIONS 


a. A recent decision of the National Labor Relations Board (NLRB) es- 
tablishes the responsibility under the National Labor Relations Act of a suc- 
cessor employer to recognize and bargain collectively with the union designated 
by the employees, and to abide by the collective bargaining agreement which 
was negotiated by the union and the predecessor employer, even though the 
successor employer may not have been a party to that agreement or may not 
have agreed to be bound by it. The requirement that a successor employer abide 
by the collective bargaining agreement in existence at the time he becomes a 
successor employer is new. 

b. The cases which led to the NLRB decision developed the following test to 
establish the successor’s obligations to abide by the existing collective bargain- 
ing agreement. 

(1) That there be a collective bargaining agreement ; 


(2) that the successor hires a substantial number of his predecessor’s em- 
ployees ; and 


(3) that the successor perform essentially the same work as was performed 
by the predecessor. 

c. The NLRB decision may have pertinence to many Army procurements; 
specifically, ongoing service contracts such as aircraft maintenance contracts, 
flight instruction contracts, foreign language instruction contracts and installa- 
tion maintenance and janitorial service contracts, where generally the successor 


contractor hires substantially, or in toto the work force of his predecessor and 
continues performing the same service. 


2A. NOTICE OF COLLECTIVE BARGAINING OBLIGATION 

All bidders are hereby put on notice that the National Labor Relations 
Board has ruled that successor contractors may be bound, under certain cir- 
cumstances, by the collective bargaining agreement between the employees’ 
union and a predecessor contractor. Notice is hereby given to bidders that there 
is an agreement in existence which may be subject to the above ruling. Copies 


of this agreement are on hand in the Procurement Division, Bldg. 314, Aberdeen 
Proving Ground, and if required, will be furnished upon request. 


The Contracting Officer makes no representations as to the correctness of the 
NLRB ruling or as to the validity of the existing collective bargaining agree- 


ment. It is the responsibility of each bidder to obtain all relevant information 
prior to preparation of bids. 


The union bargaining agreement executed by the incumbent con- 
tractor, Kahoe Supply Company (Kahoe), and Amalgamated Munic- 
ipal Employees Local Union 1231 and its affiliate, Laborers Inter- 
national Union of North America, was effective as of July 30, 1970, 
and it covered employees, other than supervisory employees, engaged 
in performance of services, such as are involved in the instant pro- 
curement, at Aberdeen Proving Ground. The agreement covers periods 
extending beyond the basic period for which Kahoe holds the cur- 
rent contract and provides for payment of wage rates by a follow-on 
contractor at rates which would be higher than the rates Kahoe would 
be required to pay if its existing contract were to be extended. 

On October 19, 1970, bids were opened. Of the eight bids received, 
Royal’s bid was lowest. Royal, however, in a letter dated Novem- 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 651 


ber 9, requested withdrawal of its bid on the basis of misunderstand- 
ing and mistakes relating to the Kahoe union agreement, wages, etc. 
Further, in a letter dated November 11, Royal asserted, among other 
things, that Kahoe’s agreement was unfair and possibly illegal since 
it restricts the competitive bidding system. 

While Royal's protest, and a separate protest by Kahoe on differ- 
ent grounds, were pending, the Government’s requirements were 
changed in that janitorial services in one of the major tenant activities 
were deleted entirely, and the frequency of janitorial tasks in all of 
the remaining buildings was reduced. In the circumstances, the pro- 
curing activity determined that the requirements should be readver- 
tised under revised specifications. All bidders were so notified by 
letter of November 19, 1970. 

IFB B-0116 included the revised procurement requirements and 
carried the same provisions as IF B B—0068, as amended, with respect 
to applicability of the Service Contract Act of 1965 and the Janu- 
ary 12, 1970, wage determination attached to the IFB, as well as 
notice of the NLRB decision on successor contractor obligations under 
incumbent contractor union bargaining agreements and of the exist- 
ence of Kahoe’s agreement in this case. 

On January 6, 1971, the date specified in IF B B-—0116 for the 
opening of bids, the procuring activity was notified by the Depart- 
ment of Labor that a revision to the wage determination included 
in the IFB was being issued effective as of January 6. The procuring 
activity accordingly deferred the opening of bids, and on January 8 
a telegraphic amendment was sent to all prospective bidders advising 
that the January 12, 1970, wage determination revision was super- 
seded by the January 6, 1971, revision; that the only change made by 
the latest revision was in the minimum hourly wage rate, which was 
increased from $1.96 to $2.08; and that bid opening was accordingly 
extended to January 31, 1971. All of the firms which submitted bids 
acknowledged the amendment prior to the extended bid opening time. 

On January 13, bids were opened. Springfield Building Mainte- 
nance, Inc. (Springfield), who was not a bidder under the original 
IF B, was lowest with a bid of $626,901.72. Royal was second low 
with a bid of $671,268.48, and the remaining eight bidders quoted 
prices ranging from $673,204 to $857,086. 

You charge that the procedures employed in this procurement vio 
late the Sherman and Clayton Antitrust Acts, 15 U.S.C. 1, and 12; 
confuse bidders; frustrate the bidding procedures; and circumvent 
the Service Contract Act of 1965. More specifically, you state: 


(a) It is not proper for the Army to indicate to bidders that the rate in the 
union contract should be followed. 
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(b) It is not proper for a lame duck contractor to execute a contract with a 
union providing for preferential wage treatment. 

(c) It is not proper to amend a contract without 10 days lead time ASPR 
18-206. 

(d) If the contractors are not permitted to follow the wage determinations 
in the invitations and rely on same, then either no wage determination should 
be made or at least contractors not be put on notice by the government of a 
conflicting set of wages. 

(e) If GAO does not consider these matters and place in proper priority the 
relationship of a bidder under the NLRB's Burns decision, as compared to his 
duty under the Service Contracts Act, bidders will be so confused that the 
bids will be much higher and lame duck contractors will enter into contracts 
that will cause bidders to consider wage rates so high that the bids will be out 
of sight and the Service Contracts Act of no effect. 

(f) Royal’s bid in the instant contract would be a lot lower if it were per- 
mitted to rely on the new wage determination and had not been put on notice 
of the union contract attached to the former amendment to the former solicitation. 

The contracting officer maintains that the IFB properly included 
the Service Contract Act of 1965 clause and the current Department 
of Labor wage determination; that the IFB also properly included 
notice of the recent NLRB decision on the effect of incumbent con- 
tractor collective bargaining agreements on successor contractors; 
and that sufficient time was allowed for bidders to amend their bids 
after notice of applicability of the superseding wage determination 
of January 6, 1971. 

‘ith further reference to the telegraphic amendment of Janus , 

With furtl f to the telegrapl iment of January 8 
the contracting officer states that such action was taken with due 
consideration of the provisions of ASPR 2-208, relating to supply 
and service contracts, and was based upon a determination that exten- 
sion of bid opening to January 13 would provide sufficient time for 
bidders to receive, acknowledge and amend their bids. Further, the 
contracting officer urges, since all bidders did timely acknowledge 
receipt of the amendment without claiming that insufficient time had 
been allowed therefor, such period was adequate. 

The jurisdiction to enforce the provisions of the antitrust statutes 
lies with the Department of Justice. 21 Comp. Gen. 56 (1941). Since 
our Office is without authority to issue a determination respecting 
applicability or violation of such statutes, we will not undertake to 
express an opinion thereon in this case. However, we call your atten- 
tion to the language of 15 U.S.C. 17 concerning exemption from the 
restrictions of the antitrust statutes of labor organizations engaged 
in lawful pursuits. 

As to the applicability of the Service Contract Act of 1965 to the 
procurement, the regulations issued by the Department of Labor in 
implementation of the act, pursuant to 41 U.S.C. 353, are published 
at 29 CFR, part 4. Contracts for custodial and janitorial services are 
listed in 29 CFR 4.130 with various other types of service contracts 
which are covered by the act. Under 29 CFR 4.6, such contracts (and 
any bid specification therefor) are required to include appropriate 
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clauses providing, among other things, for payment to service em- 
ployees of no less than the minimum wages and fringe benefits speci- 
fied in applicable wage determinations issued by the Department of 
Labor, as provided in the act, and made part of the procurement 
solicitation and related contract. Pursuant to such provisions, the 
procuring activity was required to include in IFB B-0116 the Service 
Contract Act clause and the currently effective Department of Labor 
wage determination, which, as of the date IFB B-—0116 was issued, 
was the January 12, 1970, revision of Wage Determination No. 69-20. 
As to the procedures which were employed by the procuring activity 
in connection with the issuance of the IFB amendment to incorporate 
the wage determination revision which became effective on the date 
of bid opening, the governing regulations are ASPR 2-208, relating 
to amendments in general to IFB’s for supplies and services (not 
ASPR 18-206, which relates only to contracts for construction), 
and 29 CFR 4.5(b) and ASPR 12-1005.3(a) (2), relating to the use 
in service contracts of preaward revisions of wage determinations. 
ASPR 2-208 reads as follows: 


Amendment of Invitation for Bids 

(a) If after issuance of an invitation for bids, but before the time for bid 
opening, it becomes necessary to make changes in quantity, specifications, deliv- 
ery schedules, opening dates, etc., or to correct a defective or ambiguous invita- 
tion, such changes shall be accomplished by issuance of an amendment to the 
invitation for bids, using Standard Form 30 (see 16-101), whether or not a 
pre-bid conference is held. The amendment shall be sent to everyone to whom 
invitations have been furnished and shall be displayed in the bid room. 

(b) Before issuing an amendment to an invitation for bids, the period of 
time remaining until bid opening and the need for extending this period by post- 
poning the time set for opening must be considered. Where only a short time 
remains before the time set for bid opening, consideration should be given to 
notifying bidders of an extension of time by telegram or telephone. Such noti- 
fication should be confirmed in the amendment. 

(c) Any information given to a prospective bidder concerning an invitation 
for bids shall be furnished promptly to all other prospective bidders, as an amend- 
ment to the invitation, whether or not a pre-bid conference is held, if such infor- 
mation is necessary to the bidders in submitting bids on the invitation or if the 
lack of such information would be prejudicial to uninformed bidders. No award 
shall be made on the invitation unless such amendment has been issued in suffi- 
cient time to permit all prospective bidders to consider such information in 
submitting or modifying their bids. 


Both 29 CFR 4.5(b) and ASPR 12-1005.3(a) (2) provide for the 
use in bid solicitations of wage determination revisions which are 
issued prior to award; however, revisions received by the contracting 
agency later than 10 days before the opening of bids shall not be effec- 
tive except where the agency finds there is a reasonable time to notify 
bidders of the revision. 

While ASPR 2-208 does not fix a minimum period prior to bid 
opening which must be allowed for consideration of an IFB amend- 
ment, we have construed a similarly worded provision in the Federal 
Procurement Regulations (FPR 1-2.207) as requiring that sufficient 
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time elapse between issuance of the amendment and bid opening to 
enable al/ bidders to consider and timely acknowledge the amendment. 
45 Comp. Gen. 651 (1966). In the instant case, the ten bidders, of 
whom Royal was one, who responded to the IF B also timely acknowl- 
edged the amendment. In addition, the record does not show that any of 
such bidders, or any of the other 25 prospective bidders to whom the 
amendment was transmitted, complained to the procuring activity 
that the 5 days allowed for acknowledgement were not sufficient for 
consideration of the amendment. In the circumstances, we are unable 
to conclude that the 5 days in question did not constitute the reason- 
able time contemplated by ASPR 2-208. 

We are mindful that under 29 CFR 4.5(b) and ASPR 12-1005.3 (a) 
(2) the procuring activity could have disregarded the January 6, 
1971, wage determination revision since the activity did not receive 
the revision at least 10 days before the scheduled bid opening. How- 
ever, since only one change was effected by the revision, we do not view 
the decision of the procuring activity to include the revision in the 
IFB by amendment and to extend the time of bid opening accordingly 
as other than a reasonable exercise of the discretion accorded to the 
activity under such regulations. 

As to the issue of entitlement of bidders to rely on the wage rate 
determination, your attention is directed to the clear language of the 
Service Contract Act clause to the effect that the specified wage rates 
are but minimum rates. The issuance of a wage rate determination 
constitutes a finding that the rates specified therein are the rates pre- 
vailing in the locality, and the inclusion thereof in an invitation for 
bids or a contract does not constitute a representation by the Govern- 
ment that labor may be obtained by the contractor at such rates. 
United States v. Binghamton Construction Co., 347 U.S. 171 (1954) ; 
48 Comp. Gen. 22 (1968). Each bidder, therefore, had the burden of 
ascertaining for itself its probable labor costs. B—167250, November 13, 
1969. 

Turning now to the propriety and effect of inclusion in the IFB 
of the language regarding the National Labor Relations Board Burns 
decision, 182 NLRB No. 50, on the effect of existing collective bargain- 
ing agreements of employers upon successor employers and of notice 
that Kahoe, the incumbent contractor at Aberdeen Proving Ground, 
has such an agreement, we find nothing in such language which could 
be construed as a requirement that bidders agree to be bound by 
Kahoe’s agreement. On the contrary, we believe that the second para- 
graph of the notice of Kahoe’s agreement leaves no doubt that the 
Government made no commitment regarding the effect of the Burns 
decision but left such matter to the bidders to decide. It is our view, 
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therefore, that while the procuring activity was not obligated to place 
bidders on notice of the Burns decision and the incumbent contractor’s 
union bargaining agreement, its action in this regard was not improper 
and did not render the invitation ambiguous, the language in question 
being merely advisory. B-170101, September 22, 1970. 

While it well may be, as you have stated, that Royal’s bid would 
have been lower had it not been on notice of the existing union agree- 
ment, there is no indication that Royal or any other bidder did not 
make its own determination regarding the effect of the Burns decision 
freely, or that any related mistake was made in its bid as the result of 
such decision. 

Regarding the propriety of execution by Kahoe of a union bargain- 
ing agreement extending beyond its basic contract period, our Office 
is not aware of any restriction in the procurement statutes or regula- 
tions which would preclude such agreement. Whether the agreement 
would be enforceable against a follow-on employer, however, is a 
matter for the courts to decide. John Wiley & Sons v. Livingston, 376 
U.S. 543 (1964). See, also, Potter v. Emerald Maintenance, Inc., Civil 
Action No. 70-L-36, United States District Court for the Southern 
District of Texas, Laredo Division, October 29,.1970, in which the 
court gave consideration to the Burns successor employer doctrine in 
relation to a competitively awarded contract for services at a Govern- 
ment installation and declined to issue an injunction against the 
follow-on contractor in keeping with such doctrine in the absence of 
a decision by NLRB, or the courts, evidencing full consideration of the 
Service Contract Act of 1965 and the Government procurement statutes 
in similar circumstances. 

In line with the foregoing, we are unable to conclude that the IFB 
is restrictive of competition, and we therefore see no legal objection 
to the making of an award thereunder to the lowest responsive and 
responsible bidder, as contemplated by 10 U.S.C. 2305(c). While your 
protest is therefore denied, your attention is invited to the enclosed 
copy of our decision of today to the Secretary of the Army respecting 
withdrawal of the low bid of Springfield. 


[ B-171669(3)] 
Contracts—Labor Stipulations—“Successor Employer” Doctrine 


A bid submitted under an invitation that incorporated the Service Contract Act 
clause prescribed by paragraph 2—1004 of the Armed Services Procurement Regu- 
lation, which provided for the application of the pertinent Department of Labor 
wage determination, and included information relating to “Successor Employers’ 
Collective Bargaining Obligations’—information the bidder overlooked in pre- 
paring the bid—may be withdrawn under the mistake in bid principles enunciated 
in Ruggiero v. United States, 420 F. 2d 709, to the effect the law of mistaken 
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bids includes mistakes which are inexplicable, and the rule does not turn on any 
fault or ambiguity in the specifications nor need the contractor be free from 
blame. Therefore, since the bidder was entitled to give consideration to the 
impact of the union agreement upon performance costs, and the bid may not be 
corrected as the agreed union rates were not a factor in bid preparation, the bid 
may be withdrawn from consideration. 


To the Secretary of the Army, March 24, 1971: 


We refer to letter dated February 4, 1971 (AMCGC-B), from the 
Assistant General Counsel, Headquarters Army Materiel Command 
(AMC), forwarding for consideration by our Office a request by 
Springfield Building Maintenance, Inc. (Springfield), for correction 
or withdrawal of its low bid under invitation for bids (IFB) 
DAAD05-71-B-0116, issued December 11, 1970, by Aberdeen Proving 
Ground, Aberdeen, Maryland. The basis for the request is that Spring- 
field made a mistake in computing its probable labor costs for per- 
formance of the janitorial services covered by the proposed requirement 
contract over a period extending from date of award through Janu- 
ary 31, 1972. 

The procuring activity first advertised for the required services 
under IFB DAAD05-71-B-0068, dated September 24, 1970, which 
contemplated a contract covering the period November 1, 1970, 
through October 31, 1971. After bids were opened on October 19, 1970, 
however, there was a substantial change in the Government’s require- 
ments, which led to the discarding of the bids and readvertisement of 
the procurement under IFB B-0116. Springfield was among the sources 
to which the procuring activity transmitted copies of IFB B-0068 and 
related amendments, but Springfield did not submit a bid under that 
solicitation. 

Both IFB’s informed bidders that the Service Contract Act of 1965, 
41 U.S.C. 351 note, would apply to the contract and incorporated the 
Service Contract Act clause prescribed by Armed Services Procure- 
ment Regulation (ASPR) 12-1004, which requires payment by the 
contractor of no less than the wage rates and fringe benefits set forth 
in the applicable wage determination issued by the Department of 
Labor and attached to the IFB. As of January 6, 1971, the applicable 
minimum wage rate for janitors was determined by the Department 
of Labor to be $2.08 per hour, an increase of 12 cents per hour over 
the rate in effect from January 12, 1970, through January 5, 1971. 

In addition, both of the IFB’s included the following pertinent 
language : 

SUCCESSOR EMPLOYERS’ COLLECTIVE BARGAINING OBLIGATIONS 


a. A recent decision of the National Labor Relations Board (NLRB) estab- 
lishes the responsibility under the National Labor Relations Act of a successor 
employer to recognize and bargain collectively with the union designated by 
the employees, and to abide by the collective bargaining agreement which was 
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negotiated by the union and the predecessor employer, even though the successor 
employer may not have been a party to that agreement or may not have agreed 
to be bound by it. The requirement that a successor employer abide by the 
collective bargaining agreement in existence at the time he becomes a successor 
employer is new. 

b. The cases which led to the NLRB decision developed the following test to 
establish the successor’s obligations to abide by the existing collective bargain- 
ing agreement : 

(1) That there be a collective bargaining agreement ; 

(2) That the successor hires a substantal number of his predecessor's 
employees ; and 

(3) That the successor perform essentially the same work as was per- 
formed by the predecessor. 

e. The NLRB decision may have pertinence to many Army procurements; 
specifically, ongoing service contracts such as aircraft maintenance contracts, 
flight instruction contracts, foreign language instruction contracts and installa- 
tion maintenance and janitorial service contracts, where generally the successor 
contractor hires substantially, or into, the work force of his predecessor and 
continues performing the same service. 

NOTICE OF COLLECTIVE BARGAINING OBLIGATION 


All bidders are hereby put on notice that the National Labor Relations Board 
has ruled that successor contractors may be bound, under certain circumstances, 
by the collective bargaining agreement between the employees’ union and a 
predecessor contractor. Notice is hereby given to bidders that there is an agree- 
ment in existence which may be subject to the above ruling. Copies of this 
agreement are on hand in the Procurement Division, Bldg. 314, Aberdeen Prov- 
ing Ground, and if required, will be furnished upon request. 

The Contracting Officer makes no representations as to the correctness of the 
NLRB ruling or as to the validity of the existing collective bargaining agree- 
ment. It is the responsibility of each bidder to obtain all relevant information 
prior to preparation of bids. 





The wage rate for janitors in the collective bargaining agreement 
between the incumbent contractor, Kahoe Supply Company (Kahoe), 
and its employee unions was $1.96 per hour effective July 31, 1970, 
through October 31, 1970. For periods subsequent to October 31, 1970, 
the agreement had two separate sets of wage rates, one to apply in the 
event the Government exercised its option to extend the contract with 
Kahoe beyond October 31, 1970, and the other to apply to any con- 
tractor who received a contract after October 31, 1970, pursuant to 
competitive bidding. For Kahoe, under an extension of its existing 
contract, the $1.96 wage rate would apply through October 31, 1971, 
and effective November 1, 1971, the wages for janitors would be pay- 
able at three rates, i.e., $2.10 for an entry step, $2.17 for a first lon- 
gevity step, and $2.25 for a second longevity step. For a competitively 
awarded contract, the $2.10 rate and related longevity step rates were 
to be effective from November 1, 1970, through the pay period includ- 
ing December 31, 1970. Effective the first pay period after January 1, 
1971, the rates would be increased to $2.35 for the entry step, $2.42 
for the first longevity step, and $2.50 for the second longevity step, 
and effective the first pay period after January 1, 1972, the rates would 
be further increased to $2.55 for the entry step, $2.62 for the first lon- 
yevity step, and $2.70 for the second longevity step. All wage rates 
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in the agreement are subject to the minimum wage requirements of 
the Service Contract Act and to addition of 6 cents per hour in lieu 
of health and welfare payments. 

On January 13, 1971, the ten bids received in response to IFB 
B-0116 were opened. Springfield’s estimated total cost of $626,901.72 
was lowest. Royal Services, Inc. (Royal), with a bid of $671,268.48, was 
second low bidder, and Royal has indicated that its price was based 
on the wage rates provided in Kahoe’s union bargaining agreement. 
The eight remaining bids ranged from $673,204.56 to $857,086.92. 

In light of the sizeable price variance between Springfield’s bid 
and the other bids, the procuring activity requested Springfield to 
verify its bid. In a letter dated January 14, 1971, Springfield advised 
the contracting officer that Springfield had obviously made a mistake 
in the preparation of its bid. In this connection, Springfield stated 
that while it was aware of the information included in paragraph 3, 
page 19, relating to the National Labor Relations Board decisions on 
the matter of successor employer obligations, Springfield failed to 
turn the page back sufficiently in reading the IF B to note the succeed- 
ing paragraph advising of the existence of a union bargaining agree- 
ment between Kahoe and its employee unions. Accordingly, Spring- 
field stated, it did not consider the possibility that such an agreement 
might be in effect and might be binding on Springfield and proceeded 
to estimate its labor costs on the basis of the wage rate stated in the 
Department of Labor wage determination. 

The letter also indicated that Springfield first became aware of 
Kahoe’s union agreement in a telephone conversation of the same 
date with the procuring activity. (AMC advises that Springfield did 
not request a copy of the Kahoe union agreement from the procuring 
activity in connection with either of the IFB’s.) 

Worksheets furnished by Springfield as evidence of its mistake 
show that Springfield estimated that 93 janitors would be required 
for the contract work, and the related labor cost was computed at an 
hourly rate of $2.20 multiplied by 175, the number of work hours 
estimated for each janitor per month. Springfield explained that the 
$2.20 rate is based on the $2.08 hourly wage rate specified in the De- 
partment of Labor wage determination plus 6 cents per hour for 
health and welfare benefits and an additional 6 cents per hour to cover 
job classification differentials. 

In light of its mistake, Springfield requests a correction in its bid 
to increase the price to a yearly total of $693,783.48 less 214 percent 
prompt payment discount to allow for increased labor costs under 
Kahoe’s union agreement. Springfield’s recomputation of its labor 
cost shows an hourly rate of $2.48 for janitors, which includes $2.42 
minimum rate plus 6 cents for differentials, and an increase of 12.7 
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percent in previously estimated costs for an additional supervisor 
and for vacations. In the event correction is denied by the Govern- 
ment, Springfield requests that it be permitted to withdraw its bid 
without prejudice. 

Headquarters, AMC, takes the position that Springfield has made 
a mistake in judgment and therefore should be awarded the contract 
at its original bid price. Further, AMC urges that no information 
has been furnished by Springfield that a different bid price was in- 
tended at the time the bid was submitted, and while it appears that 
a mistake was made, it is attributable to the failure of Springfield 
to read the information in the IFB. 

AMC further states that there is grave question whether the rates 
in Kahoe’s collective bargaining agreement would be binding on a 
successor contractor since it appears that the union agreement was 
not executed in good faith. This statement, AMC has explained, re- 
lates to the apparent intent by Kahoe to deter the Government from 
securing competition for a contract for performance of the services 
in question after expiration of the basic period of Kahoe’s existing 
contract. 

In addition, AMC cites Potter v. Emerald .Maintenance, Inc., 
United States District Court for the Southern District of Texas, Civil 
Action No. 70-L-38, involving circumstances such as are present in 
this case, in which the court declined to issue an injunction which 
would have been tantamount to enforcement against a follow-on serv- 
ice contractor at an Air Force installation of the predecessor contrac- 
tor’s union bargaining agreement providing for higher wages after 
expiration of the basic contract period. 

Where a bidder discovers that he has made a mistake in his bid 
and furnishes evidence of such mistake to the contracting officer, even 
after bid opening, but before award, he is not bound by his bid. Fur- 
ther, the law of mistaken bids is made for those mistakes, among 
others, which are perfectly inexplicable. This rule does not turn on 
any fault or ambiguity in the Government specifications, and, on the 
other hand, the contractor need not be free from blame. Ruggiero v. 
United States, 190 Ct. Cl. 327, 420 F. 2d 709, at pages 713 and 716 
(1970). What is involved [in a case in which a mistake in bid is 
claimed or apparent before acceptance by the Government] is the 
overreaching of a contractor by a contracting officer when the latter 
has the knowledge, actual or imputed as something he ought to know, 
that the bid is based on or embodies a disastrous mistake and accepts 
the bid in face of that knowledge. Chernick v. United States, 178 Ct. 
Cl. 498 (1967), 372 F. 2d 492. 
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We are mindful that the mistake which is involved in this case is 
different from that which is usually encountered in mistake in bid 
cases, in that the oversight on the part of the bidder involves not a 
specification requirement which must be met by the contractor but 
a possible obligation, under an agreement to which the Government 
was not a party, imposition of which is dependent upon whether the 
unions are successful in having the Kahoe agreement enforced by 
proper authority. Nevertheless, all bidders were entitled to give con- 
sideration to the impact of the union agreement upon their perform- 
ance costs, and it is evident that Springfield, admittedly through its 
own negligence, unintentionally failed to consider the agreement in 
computing its bid. More important, Springfield has shown that it 
would have quoted a price substantially in excess of the second low 
bid had Springfield been aware of the union agreement wage rates. 

In the circumstances, it is our view that the principles enunciated 
by the court in the 2uggiero case preclude acceptance by the Govern- 
ment of Springfield’s bid at the price submitted, notwithstanding 
Springfield was negligent in failing to read all parts of the IFB as 
‘autioned in paragraph 2 of Standard Form 33<A, Solicitation In- 
structions and Conditions, before preparing its bid. The factor re- 
maining for determination, therefore, is what. relief should be granted 
to Springfield, i.e., correction of the bid or withdrawal. 

The exception to the making of a change in bid after opening which 
permits correction of a bid upon establishment that the bidder actu- 
ally intended to bid an amount other than that reflected in the bid does 
not extend to permitting recalculation of a bid to include factors 
which the bidder did not. have in mind when the bid was prepared and 
submitted. 17 Comp. Gen. 575, 577 (1938). Since Springfield has 
stated that consideration of the Kahoe union agreement wage rates 
was not a factor in the preparation of its bid, it is apparent that the 
price stated in the bid was the intended price and that the price of 
$693,783.48 to which Springfield now seeks to have its low bid cor- 
rected is the recalculated price based on information obtained after 
bid opening. There is no question, however, that a mistake was made, 
and the Government may not, in good faith, accept the bid as sub- 
mitted. Accordingly, the bid may be withdrawn from consideration 
for award. 41 Comp. Gen. 289 (1961). 

The file which was forwarded by AMC is returned. 

In addition, we enclose copies of our decisions of today to the attor- 
neys for Royal Services, Inc., the second low bidder, and to Kahoe, 


the incumbent contractor, denying their respective protests against 
any award under IFB B-0116 on the basis that the solicitation is 
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fatally defective. These protests were the subject of reports forwarded 
by letter dated February 3, 1971, from the Deputy General Counsel, 
Headquarters AMC. The two files which accompanied the letter are 
also enclosed. 


[ B-169174 J 


Highways—Construction—Federal-Aid Highway Programs—Relo- 
cation Costs—Replacement to be Similar Design 


As the replacement highway bridge over the Cross-Florida Barge Canal is re- 
quired to be constructed in accordance with section 207(¢c), Public Law 87-784, 
October 238, 1962, which limits construction of a replacement facility to the State 
design standards that apply to roads of the same classification, determined on 
the basis of traffic existing at the time of the taking, the approval by the Corps 
of Engineers of two two-lane bridges to be constructed at Government expense 
in lieu of the existing two-lane highway in order to accommodate future growth 
constitutes a betterment of the facility in contravention of section 207(¢c) and, 
therefore, the funds available to the Corps may not be used to construct the see- 
ond bridge, whether or not the design standard was in actual practice or pub- 
lished. However, State standards that provide for a range of traffic rather than 
projected future traffic count are acceptable. 


To the Secretary of the Army, March 25, 1971: 


Reference is made to letter of September 4, 1970, from Mr. Robert E. 
Jordan, III, Special Assistant to the Secretary of the Army (Civil 
Functions), replying to our letter to you of March 19, 1970, concerning 


the Cross-Florida Barge Canal project. In our letter of March 19, we 
questioned the authority of the Corps of Engineers to construct with 
Federal funds a second two-lane bridge for U.S. Highway No. 19, 
State Road 55, where that highway crosses over the canal. 

The facts which constituted the basis for our inquiry are as follows: 

The Cross-Florida Barge Canal (CF BC) project was authorized by 
Public Law 675, 77th Congress, approved July 23, 1942, 56 Stat. 703, 
15 U.S.C. Prec. 715, which provided for the construction of a high- 
level lock barge canal from the Saint Johns River across Florida to the 
Gulf of Mexico in accordance with plans set forth in a letter of the 
Chief of Engineers dated June 15, 1942. This letter subsequently was 
published in House Document No. 109 of the 79th Congress. 

By letter of June 17, 1964, the Florida State Road Department. sub- 
mitted to the Canal Authority of the State of Florida (the agency 
empowered by the State to act as the official local cooperative agency 
for the project) a proposed Memorandum of Agreement between the 
Canal Authority of the State of Florida (therein referred to as the 
Corporation) and the Florida State Road Department relative to 


certain proposed modifications which were contemplated where the 


449-795 O- 72 - 44 
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CFBC intersects and crosses the right-of-way of U.S. Highway No. 
19, State Road 55, Citrus County, Florida, 


Pertinent provisions of the proposed Memorandum of Agreement 
were as follows: 
2. Develop or cause to be developed complete construction plans and specifica- 
tions, acceptable to the Department, commensurate with standard Department 
specifications and design criteria, which by reference becomes a part thereof, for 
the construction of a two-lane highway and high level bridge and appurtenances 
over the proposed Barge Canal, said plans to be adaptable to an ultimate four- 
lane section * * *. 















* om % * * + + 
6. The Corporation also agrees that at such time as the Department deems it 
necessary to four-lane State Road 55 within the limits of this project, the Cor- 
poration will construct, or cause to be constructed, the additional roadway and 
high level bridge and bridge appurtenances and related structures within the 
limits of the Project at no cost to the Department. 











The Manager, Canal Authority, submitted the proposed agreement 
to the District Engineer, Jacksonville District Corps of Engineers, on 
June 19, 1964, for his comments. By letter dated June 24, 1964, the 
Jacksonville District office commented on the proposed Memorandum 
Agreement, in part, as follows: 


The most objectionable language is contained in subparagraph 6 on page 2, which, 
in essence, would commit the Canal Authority to build an additional high-level 
bridge and roadway without cost to the State Road Department when and if 
the department deems it necessary to four-lane State Road 55. On the assump- 
tion that the Canal Authority would not desire to commit itself on a bridge mat- 
ter that ordinarily would be at project cost, I will elaborate on the Federal re- 
sponsibilities. The authority and obligation of the Federal Government to relocate 
highways made necessary by the construction of a project are contained in the 
Project Document and in paragraph 207(b), Public Law 86-645, approved July 
14, 1960, which is quoted herein. 






















“That, for such water resources project, under construction or to be constructed, 
when the taking by the Federal Government of an existing public road neces- 
sitates replacement, the substitute provided will as nearly as practicable serve 
in the same manner and reasonably as well as the existing road. The Chief of 
Engineers is authorized to construct such substitute roads to design standards 
comparable to those of the State in which the road is located, for roads of the 
same classification as the road being replaced. The traffic existing at the time of 
the taking shall be used in the determination of the classification.” [Italic 
supplied. ] 

In this instance the words “for roads of the same classification as the road being 
replaced,” and “The traffic existing at the time of taking shall be used in the 
determination of the classification” are the key to the problem herein. The case 
is somewhat similar to Case B-144887, dated 16 March 1961, Decisions of the 
Comptroller General [40 Comp. Gen. 520], which pertained to whether the Corps 
of Engineers was responsible for constructing a relocation to Interstate stand- 
ards, and established guidelines which we follow. In the instance of the road dis- 
cussed herein, U.S. 19, the 1963 traffic count furnished by the State Road Depart 
ment was 4,045 vehicles per day with a projection of %,600 per day in 1985. The 
State Road Department Roadway Design Manual does not specifically cover the 
point of traffic density on a daily basis when t! ey go from a two-lane to a four- 
lune facility, but they have informed us that they are guided by the AASHO 
Design Manual which states that for rural highways in flat country a four-lane 
highway should be provided for traffic counts between 5,000 and 20,000 vehicles 
per day. It is the policy of the Corps of Pngineers to consider the traffic count 
on the “date of taking” which to our knowledge, will not have reached 5,000 ve 
hicles per day at that time 
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We are cognizant of the fact that the State Road Department has a four-lane 
program for U.S. 19 and is actually four-laning the highway some distance both 
north and south of the project referred to in its resolution, but we do not believe 
that the State has established its entitlement to a four-lane facility at this time. 
Furthermore, we are of the opinion that the two-lane bridge proposed for U.S 
Highway 19 is all that can be provided under our regulations, and that the Cross- 
Florida Barge Canal Project cannot assume any responsibility whatsoever for 


the additional bridge that would be required when and if the highway is four- 
laned in this vicinity. 


By letter of October 20, 1964, the District Engineer advised the State 
Highway Engineer, Florida State Road Department, that the pro- 
posed Memorandum of Agreement had been rewritten to delete any 
reference to the development of right-of-way maps for an ultimate 
four-lane, divided highway, for the reason that this requirement ex- 
ceeds that for which the United States is legally responsible. He ad- 
vised also that paragraph 6 of section I had been deleted as this pro- 
vision was contrary to Federal law and that to agree to provide a sec- 
ond two-lane bridge at a later date would be a betterment. 

The State Highway Engineer replied on October 27, 1964, in part, 
that as the State presently had ample right-of-way to accommodate a 
proposed four-lane highway and it was the intent to build such a fa- 
cility in the immediate future, the Department believed that the Corps 
of Engineers should provide for the proposed four-lane bridge at that 
time, or should agree that at such time as the Department deems it 
necessary to four-lane State Road 55, the Corps will construct the addi- 
tional roadway and high-level bridge at no cost to the State. 

The District Engineer again advised the State Highway Engineer 
on November 2, 1964, that the Corps could only provide for a replace- 
ment of the existing facility in accordance with section 207(b) of Pub- 
lic Law 86-645. 


The District Engineer also enclosed with his letter a copy of our 
decision of March 16, 1961, 40 Comp. Gen. 520, referred to above, and 
stated with respect thereto that : 


* * * This decision indicates that the Chief of Engineers is precluded from 
participation in the cost of such relocation beyond that essential to constructing 
a substitute highway for tratle existing at the time of taking; and furthermore, 
the Comptroller General found that Section 2Z07(b) in providing for substitute 
roads “to design standards comparable to those of the State in which the road 
is located, for roads of the same classification as the road being replaced,” 
renders a “manifestation of intent’ policy obsolete. We realize that the Comp 
troller General's opinion inclosed specifically dealt’ with the problem of con 
structing U.S. Highway 30 in Oregon to Interstate System criteria, but we feel 
that it brings out very well the principles involved in the case at hand. Again I 
must state that the Corps of Engineers can only provide a two-lane facility cross 
ing the Cross-Florida Barge Canal on State Road 556 CULS, 1) 


Because it was apparent from the exchange of correspondence that 
an agreement on the bridge could not be reached, the District Engineer 
referred the matter to the Chief of Engineers through the Division 
Engineer on November 20, 1964, and requested that the position of the 
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Jacksonville District be reviewed and an opinion rendered so the 
Florida State Road Department could be notified of the Corps’ final 
position. 

By first indorsement, dated December 8, 1964, the Division Engineer 
concurred in the position of the District Engineer that the basis for 
replacement should be strictly in accordance with section 207 (b). 

However, by second indorsement, dated December 28, 1964, the Chief 

of Engineers advised the Division Engineer as follows: 
Based on a 1968 traffic count of 4,045 vehicles per day, a 1964 traffic count of 
4,400 vehicles per day and the Florida State Road Department Standards of good 
engineering practice, it is determined that the relocated segment of U.S. Route 
19 crossing the Cross—Florida Barge Canal near Inglis, Florida, should be de- 
signed to a four-lane classification. As this is the standard to which the State is 
currently rebuilding the road, further negotiation with the State Road Depart- 
ment should be on that basis: 

Accordingly, on January 5, 1965, the Jacksonville District Engineer 
advised the State Highway Engineer of the Chief of Engineers’ deter- 
mination that an additional two-lane bridge could be constructed at 
a later date as a project responsibility. He advised also that Advance 
Notice on the construction of the first two-lane bridge had been issued 
and bids would be opened on February 9, 1965. In order to allow for 
phasing in construction of the second two-lane bridge with the actual 
widening of this highway to four lanes, the District Engineer requested 
that the Corps be furnished a schedule for this highway work. 

Based on the Chief of Engineers’ determination to provide a sec- 
ond two-lane bridge for U.S. Highway No. 19, whenever the Florida 
State Road Department deems it necessary, the District Engineer 
executed contract No. DA-08-123-CivEng-65-70, dated February 9, 
1965, between the United States of America and the State Road De- 
partment of Florida which provides, in part, for the following: 

Article 1. Obligations of the Government. a. To construct a two-lane highway, 
including high level bridge and appurtenances thereto, in accordance with plans 
and specifications attached hereto * * *. The facilities provided for in this para- 


graph shall be hereafter designated as the “First Bridge.” 

b. Upon completion of the First Bridge and upon request by the Owner to com- 
mence, within a period of one year after such request or within 120 months after 
the date of this contract, whichever occurs first, construction of a second two- 
lane highway and high-level bridge and appurtenances thereto along the route 
indicated on the attached plans hereinabove referred to, for the purpose of four- 
laning State Road No. 55 (U.S. Highway No. 19); said construction to be gen- 
erally in conformity with plans and specifications of the high-level bridge, ap- 
purtenances, and two-lane highway referred to as the First Bridge. * * * The 
facilities provided for in this paragraph shall hereinafter be designated the 
“Second Bridge.” 


Approximately 4 years later on April 16, 1969, the Florida State 
Road Department advised the District Engineer that the State’s pres- 
ent schedule of construction called for the widening of State Road 55 
to four lanes (U.S. Highway No. 19) in the vicinity of the CF BC in 
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fiscal year 1972-1973 but could be revised to fiscal year 1971-1972 if 
funds were available. 

Section 207(b) of Public Law 86—645 was amended and renumbered 
section 207(c) by Public Law 87-874, approved October 23, 1962, 
and now reads as follows (33 U.S.C. 701r-1(c) ) : 

For water resources projects to be constructed in the future, when the taking 
by the Federal Government of an existing public road necessitates replacement, 
the substitute provided will, as nearly as practicable, serve in the same manner 
and reasonably as well as the existing road. The head of the Agency concerned 
is authorized to construct such substitute roads to design standards comparable 
to those of the State, or, where applicable State standards do not exist, those of 
the owing political division in which the road is located, for roads of the same 
classification as the road being replaced. The traffic existing at the time of the 
taking shall be used in the determination of the classification. In any case 
where a State or political subdivision thereof requests that such a substitute 
road be constructed to a higher standard than that provided in the preceding 
provisions of this subsection, and pays, prior to commencement of such con- 
struction, the additional costs involved due to such higher standard, such Agency 
head is authorized to construct such road to such higher standard. Federal costs 
under the provisions of this subsection shall be part of the nonreimbursable 
project costs. 

According to the letter of the District Engineer, Jacksonville Dis- 
trict Corps of Engineers, dated June 24, 1964, cited above, the design 
standards followed by the State of Florida and applicable in this case 
are those set out in the American Association of State Highway Offi- 
cials Design Manual which, he states, provides for four-lane facilities 
when the daily traffic count is between 5,000 and 20,000 vehicles per 
day. Accordingly, since the daily traffic count at the time of taking 
was less than 5,000 vehicles it appeared to us that the construction 
of the second two-lane bridge on U.S. Highway 19 would contravene 
the express provisions of section 207(c). By letter of March 19, 1970, 
we requested your views on the legality of the Corps financing of the 
second bridge. 

In his reply of September 4, 1970, the Special Assistant to the Secre- 
tary agrees that if the traffic count at the time of the taking is used to 
classify the road and the published State standards for the determined 
classification were applied, the Corps would be authorized to construct 
but one two-lane bridge at Federal expense. He points out, however, 
that some States’ published standards incorporated design features 
to handle anticipated future traffic, while other States’ published stand- 
ards (such as in Florida) did not incorporate future growth, although 
the practices in these States in separately estimating future growth, 
resulted also in their roads being designed for future traffic increases. 
Thus, when section 207(c) was applied with reference only to the pub- 
lished standards, as was proposed by the District Engineer in this 
case, the result was that the type of substitute road depended not on the 
State’s practice, but on the way it had chosen to express its practice. 
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This has resulted in some States receiving, without cost, roads better 
than those replaced, with other States having to contribute funds for 
similar improvements. 

Because of this inequity it is stated that the Chief of Engineers 
evaluated the situation in the Florida case, and, in effect, recognized 
the State’s practice (not published in the design standard) of includ- 
ing projection for future growth. Further, it is stated to be the posi- 
tion of the Chief of Engineers that the term “design standards,” rea- 
sonably construed, has reference to the practice of the State as evi- 
denced not only by its published geometric standards but also the 
means it employs, given a particular traffic count, use, and locality of 
a road, in determining what type of original or replacement road it 
would build. 

Because of this position and the reported State practice of using 
traffic projection, separate and apart from the published State stand- 
ards to justify four-lane highway construction, it is stated that prior 
to the issuance of authorization of December 28, 1964, further inquiry 
was made regarding the State practice. Concerning such inquiry the 
State Highway Engineer thereafter reported that 1964 existing traf- 
fic of 4,400 vehicles per day at Inglis should be projected to 11,200 
per day for 1985 in accordance with their present practice of using 
projection in conjunction with the AASHO Design Manual (which 
provided for a four-lane facility for traffic counts between 5,000 and 
20,000 vehicles per day) to determine the number of lanes to be pro- 
vided. He again reiterated that the State had no formal regulation 
concerning design based on projected traffic but that good engineering 
practice was followed. It is reported that the State obtained a 1985 
traffic estimate by resort to gasoline consumption increase during the 
period 1954-1964, consistent with State policy to obtain more accurate 
projection based on gasoline consumption locally, area growth, popu- 
lation growth and so forth. 

However, in order to be assured of the practice of the State in using 
projected traffic to arrive at a proper four-lane design standard, in- 
quiry was made as to whether the State had installed four-lane high- 
ways in replacing two-lane facilities with traffic count of 5,000 ve- 
hicles per day or less. The State has indicated that there are other 
cases, for example U.S. 27 was four-laned from Palmdale to Clewiston 
between 1963 and 1965 with an average daily traffic count of under 
4,000 and between Tallahassee and the Georgia line during the same 
period with a count of 2,500 vehicles per day. In view of the foregoing 
indicia of a State practice of including projected traffic to enter the 
AASHO design standard for a four-lane facility and since traffic at 
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time of taking was used as the basis for projection to enter the AASHO 
Manual, it was determined that a proper basis existed for authorizing 
a four-lane replacement facility. Furthermore, as previously indicated, 
the State was currently demonstrating its design standard for the 
highway in question by constructing four lanes on segments of the 
highway both north and south of the canal crossing and by acquiring 
much of the necessary right-of-way for the entire length of highway 
from the Georgia line to St. Petersburg. 

Accordingly, it is stated to be the view of the Special Assistant to 
the Secretary that the facts and circumstances of this case are con- 
sidered sufficient under criteria in 40 Comp. Gen. 520 (1961) and the 
Corps’ interpretation of the States’ standards to warrant. allowance 
of the second bridge as part of the four-lane replacement facility. In 
other words, it is his view that the State practice in design standard 
application validated the State’s insistence upon a four-lane substi- 
tute facility and, therefore, provision of the second two-lane bridge 
does not contravene section 207 (c). 

The decision referred to above, 40 Comp Gen. 520, concerned the 
question whether Highway U.S. 30 in Oregon, a two-lane highway 
with a daily traffic count of 3,000 vehicles, should be replaced at Fed- 
eral expense with a four-lane highway as required by Interstate 
standards for roads incorporated into the Interstate System. In the 
course of that decision we stated— 

* * * it is readily apparent, since the State of Oregon has adopted the Inter- 
state standards for U.S. 30 highway, that a technical argument can be made 
for replacement of U.S. 30 to Interstate standards by the Corps, under the plain 
wording of the portion of section 207(b) referred to. But this technical argu- 
ment must fail for two reasons. First, the statute sets forth as a basis for deter- 
mining the classification of a State's highways that the traffic existing at the time 
of the taking shall be used. While U.S. 30 has been classified as an Interstate 
highway, the design standards adopted for such classification relate to 1975 
rather than current traffic; and such classification is, therefore, meaningless 
so far as the application of section 207(b) is concerned. * * * 

Subsequently the Oregon design standards for highways carrying 
traffic of 3,000-5,000 vehicles were discussed and it was noted that 
Oregon State Highway Department officials advised that such stand- 
ards were merely guidelines and that in each particular highway relo- 
cation or improvement a prospectus is prepared which gives the de- 
sign standards to be used as a roadbed section, the number of traffic 
lanes, the type of interchanges and other criteria, To demonstrate such 
new standards attention was invited to the fact that Oregon was then 
constructing the North Santiam Highway out of Salem to the stand 
ard of the modified interstate classification then proposed for U.S. 30. 
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While the evidence of record was such that we could not render an 
opinion with respect to the design criteria to be followed in calculat- 
ing the costs for which the Corps of Engineers would be liable we 
stated that— 

* * * if the State of Oregon wishes to impose design criteria of standards 
higher than those contained in the published documents referred to, the State 
should be required to show, at the very least, that the higher design criteria 
have been and are being maintained on comparable roads, 

As previously indicated, this statement followed a discussion of the 
State design standards for highways carrying 3,000-5,000 vehicles 
and was made after we had stated in such decision, as quoted above, 
that where a highway is classified by the use of design standards which 
relate to projected future traffic rather than current traffic, such clas- 
sification is meaningless insofar as the application of section 207 (b) 
is concerned. Consequently such quoted statement did not refer to 
design criteria based on projected future traffic but referred rather 
to the standards to which the State would then construct a road to 
accommodate a daily traffic count of 3,000 vehicles, i.e., a road which 
could handle between 3,000 and 5,000 vehicles daily. 

A similar matter involving standards for anticipated traffic was 
considered in 41 Comp. Gen. 255 (1961) wherein it was stated, in effect, 
that in the relocation of a road the use of superior design standards 
based on anticipated future traffic constituted betterments the excess 
cost of which must be borne by the State inasmuch as the legal obliga- 
tion of the Corps of Engineers is to provide relocated highways de- 
signed only to existing State standards for traffic volume at the time of 
taking. In our view there is a distinction between projecting future 
traffic on a case-by-case (i.e., a road-by-road) basis to determine the 
classification of a road and incorporating into design standards fea- 
tures that will enable a road to handle a range of traffic (such as be- 
tween 5,000 and 10,000 vehicles daily). That is to say, there is a differ- 
ence between design standards which provide that all new roads in a 
State with an estimated daily traffic count between certain ranges (e.g., 
between 5,000 and 10,000 cars per day) shall be built to certain stand- 
ards and those design standards which provide for using the current 
daily traffic count as a base and then projecting future traffic over a 
20-year period on a road-by-road basis to determine the classification 
of each road to be constructed and the standards to which it will be 
built. 

Where traffic is projected on a case-by-case (road-by-road) basis, the 
traffic at the time of the taking would not be determinative of the 
classification of the road; rather the projected future traffic would be 
the controlling factor as to the classification and the design standards 
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to which the road would be constructed. In our opinion section 207 (c) 
does not contemplate the use of projected future traffic to determine 
the classification and the design standards to which a relocated road 
is to be constructed. In the other situation mentioned above traffic at 
the time of the taking would be the controlling factor and all highways 
(relocated or proposed new highways) with the same current traffic 
count (estimated or actual) would be given the same classification and, 
hence, constructed to the same design standards. An example of this 
would be where roads with a daily traffic count of between 5,000 and 
10,000 vehicles are required by the State standards or practice to be 
built to certain standards. In such a case if the current daily traffic 
count is only 6,000 vehicles and the road is built to standards which 
will enable it to handle up to 10,000 vehicles, it may be said that the 
standards incorporate features to handle anticipated future traffic. 
However, these standards would be applicable across the board to all 
roads in the State and there would be no projection of traffic on a case- 
by-case basis to determine the classification of any one road. Under 
standards providing for a projection of traffic to determine road classi- 
fications, two roads with the same traffic count at the time of the taking 
might be given different classifications based on the projected traffic 
count. As indicated above this would not be consistent with section 
207(c) and, in our opinion, would be in violation of such section insofar 
as the use of Federal funds is concerned to pay the excess construction 
costs incurred to build the highway to meet the needs of the projected 
future traffic. 

Further, to hold that in the relocation of a road the new road may be 
constructed at Federal expense to standards designed to accommodate 
future traffic would for all practical purposes eliminate almost any 
situation in which a State could be required to contribute to the cost of 
betterments—as required by section 207 (c)—particularly if the traffic 
volume were to be projected over the number of years that the highway 
could be expected to be serviceable. 

In light of the foregoing it is our view that whether a State, in 
either its published standards or in its actual practice, projects future 
traffic to determine the classification of a road, the Corps may not pay 
any construction costs (in relocating a highway) related to providing 
for the projected future traffic, since the road classification in such case 
would not be based on the traffic count at the time of the taking (as 
required by section 207(c)) but rather on some projected future traffic 
count. 

As indicated above, however, Federal funds may be used to con- 
struct relocated highways to a State standard or practice which pro- 
vides for using the current daily traffic count to determine the road 
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classification, even though the standards or practice provide for con- 
struction of roads which will handle a range of traffic so that such 
standards or practice may be considered to incorporate features to 
handle anticipated future traffic. 

Accordingly, since it appears from the present record that construc- 
tion of the second bridge was based on a projected traffic count and 
not on the traffic count at the time of the taking, such bridge is not 
authorized to be constructed with funds available to the Corps of 
Engineers. 


[ B-169913 J 


Contracts—Negotiation—Request for Proposals—Defective— 
Predetermined Resources for Performance 

A request for proposals to operate an Air Force facility overseas issued pursuant 
to the authority in 10 U.S.C. 2304(a) (6) to negotiate contracts for services out- 
side the United States that failed to disclose predetermined minimum resource 
levels was defective and contributed to the rejection of all but the highest priced 
offer as technically unacceptable on the basis that sufficient resources to perform 
were not demonstrated, and although the contract awarded was contrary to the 
“competitive negotiation” requirements of 10 U.S.C. 2304(g), because of the 
essentiality of the procurement, it will not be disturbed. However, although an 
offeror’s judgment of resources needed to perform is a major factor in deter- 
mining capacity to perform and may be considered in determining a competitive 
range, an agency must also meet its obligation by disclosing minimum needs to 
insure maximum competition. 


To the Secretary of the Air Force, March 26, 1971: 


We refer to a letter dated September 4, 1970, with enclosures, from 
the Chief, Contract Placement Division, Directorate of Procurement 
Policy, Deputy Chief of Staff, Systems and Logistics, furnishing our 
Office an administrative report on the protests of Universal American 
Enterprises, Inc., and Pacific Architects & Engineers, Inc. (PAE), 
against the award of a contract to Trans-Asia Engineering Associates, 
Inc., under request for proposals No. F62272-70—R-0027, issued by the 
Bangkok Area Procurement Office. This report was supplemented by 
letter, with enclosures, dated November 9, 1970. Pertinent portions of 
the administrative report of September 4, 1970, were made available to 
Universal and Steptoe & Johnson, counsel for Trans-Asia, for com- 
ment ; and replies were received from each by letters dated October 24 
and 19, 1970, respectively. 

The following facts supported by the record are pertinent to our 
consideration. The solicitation was issued on March 12, 1970, to 12 
sources pursuant to the authority in 10 U.S.C. 2304(a) (6) to negotiate 
contracts for “services to be procured and used outside the United 
States and the Territories, Commonwealths, and possessions.” Three 
additional sources, one of which was Universal, requested and received 
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solicitations a few days after issuance. The solicitation, as amended, 
requested firm fixed prices on a 1-year and on a 3-year basis for fur- 
nishing operation and maintenance services at specified Air Force 
facilities in Thailand. Five proposals were received by the April 11, 
1970, closing date. An examination of the abstract of proposals indi- 
cates that the following prices were submitted : 


1-year 3-year 


PAE $1, 832, 856 $5, 317, 704 
Universal 1, 877, 424 5, 632, 272 
Trans—World Airlines 2, 179, 284 6, 216, 408 
Tumpane Co. Inc. 2, 344,468.00 6, 932, 507. 00 
Trans-Asia 2, 452, 010. 38 7, 369, 199. 80 


Upon technical evaluation, Trans-Asia was selected as the only 
acceptable source. All other proposals were rejected as technically 
unacceptable, and by letters dated May 2, 1970, each unacceptable 
offeror was so advised by the contracting officer. On May 9, 1970, nego- 
tiations were conducted and concluded with Trans-Asia. By telegram 
of May 24, 1970, Universal protested. the matter to our Office; on 
June 10, 1970, we were advised, in accordance with paragraph 2-407.8 
(b) (2) of the Armed Services Procurement Regulation (ASPR), that 
award had to be made because of the urgency of the procurement. 
Award was made to Trans-Asia on June 13, 1970, for $2,413,308 and 
covers a period of 1 year (July 1, 1970, through June 30, 1971), with 
options to renew for 2 additional years. 

The basic question presented by both protests is whether the con- 
tracting officer’s decision to conduct negotiations solely with Trans- 
Asia was contrary to the “competitive negotiation” requirements of 
section 2304(g) of Title 10, United States Code, as implemented in 
ASPR 3-805. From our review of the record, we must conclude that 
the protests are meritorious. Since we are advised that uninterrupted 
performance of the work under this contract is essential to the critical 
missions of all Air Force bases in Thailand in support of the Southeast 
Asia conflict, it would not be in the best interest of the United States to 
disturb the award. But for this justification our Office would not have 
hesitated in directing termination of the contract awarded to Trans- 
Asia. The supplemental report of November 9, 1970, states that due 
to a change in requirements, it is not intended to exercise the options 
to Trans-Asia’s contract. We must add, as Universal urges, that should 
the requirements again change, any attempt to exercise the contract 
options would be objected to by our Office. 
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An undated “Narration of Procurement Action,” signed by the con- 
tracting officer and the buyer, advances two reasons for the determina- 
tions of unacceptability : first, the narration cites “inadequately stated 
salary rates,” which it is said would preclude obtaining and retain- 
ing the highly qualified personnel necessary for performance of the 
contract ; second, great emphasis is placed on the failure of each of the 
protesters to comply with predetermined minimum resource levels 
(men, vehicles and radios) established in a 30-page document entitled 
“Technical Evaluation Standards, Thailand Utilities O&M Contract 
(RFP F62272-70-R-0027),” which was not made a part of the solici- 
tation. With respect to the deficiencies in the resource levels, the tender 
of insufficient personnel is most heavily relied on. The contracting offi- 
cer and the Chief, Contract Placement Division, have relied on these 
defects to support a conclusion that the proposals were not, as stated 


in the supplemental report of November 9, “within a competitive range 
from a technical point of view.” We also note that. in other portions of 
the record the proposals are labeled “technically non-responsive.” Fur- 
ther, in an undated document entitled “Facts & Findings,” the con- 


tracting officer quotes a digest of our decisions B-168190 (1) and (2) 


of February 24, 1970, in support of this proposition, and we are asked 
to conclude that these defects demonstrate a lack of understanding of 
the work. 


The cited cases involved protests from two offerors which were not 
within a competitive range because their proposals were “technically 
unacceptable.” Admittedly, after a review of the record, we concluded 
that the rejection was not an abuse of discretion ; however, two signifi- 
cant differences between the cited cases and the instant case are worthy 
of mention: first, four firms were determined to be within the com- 


petitive range; second, resolution of the protests involved the disposi- 
tion of disputed technical questions. Here, the question for resolution 
is not whether the four rejected proposals were so technically insuf- 
ficient as to preclude meaningful negotiations, but whether the solicita- 
tion was so structured as to render the submission of acceptable initial 
proposals extremely doubtful. The answer to this question does not 
involve complex factual issues which require a special expertise to 
unravel, 

ASPR 3-805.1, implementing 10 U.S.C. 2304(g), requires that writ- 
ten or oral discussions shall be conducted with all responsible offerors 
who submit proposals within a competitive range, price and other fac- 
tors considered. Numerous decisions of our Office recognize that the 
contracting officer has broad discretion in determining which offerors 


are in a competitive range. This discretion is not, however, without 
limits. A proposal is to be considered within a competitive range unless 
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it is so high in cost or so inferior technically that. the possibility of 
meaningful negotiations is precluded. 47 Comp. Gen. 252 (1967) ; 45 
id. 417 (1966). The decision to reject a particular proposal quite clearly 
cannot be divorced from a consideration of the factual context of the 
particular case. As a general approach, however, we have expressed the 
view that when the application of a mandatory requirement of a solici- 
tation results in the elimination of al] but one proposer, and its price is, 
initially, substantially in excess of the price of another proposer, the 


spirit and intent of 10 U.S.C. 2304(g) would not be served without 


further discussion to determine whether the other proposal, or pro- 
posals as the case may be, can be improved to meet the requirement. 
47 Comp. Gen. 29, 53 (1967). Moreover, we believe that where, as here, 
inadequacies in the solicitation contribute to the elimination of all 


but one proposal from the competitive range, further discussions are 
essential. Of. 48 Comp. Gen. 314 (1968). In this regard, instead of di- 


rectly disclosing in the solicitation the predetermined resource levels, 
«2 more oblique approach was chosen. 
The Chief, Contract Placement Division, draws attention to part I, 


section “D,” and attachment 2 of the solicitation, which provide in 
part as follows: 


Part I Section D Technical Proposal Specifications 


(1) This proposal encompasses the operation and maintenance of critical utility 
plants and systems vital to the support of the USAF mission, health and welfare 
of USAF personnel and safety of aircraft operation throughout Thailand. 


(2) Successful fulfillment of the requirements of this contract is contingent 
upon the contractor's ability to mobilize, by 1 July 1970, and maintain a com- 
petent and dedicated workforce to satisfy long range logistics planning, precise 


day to day operation and maintenance, and the ability to respond to unexpected 
failures. [Italic supplied. ] 


Attachment 2—Maintenance Power Plants/Equipment. 
2. Other Requirements. 


a. The contractor shall maintain a dedicated workforce at each designated 
base, at all times, capable of accomplishing all preventive maintenance, periodic 
inspections, repairs, overhauls, records maintenance and material control in 
support of all power plants and generators designated by paragraph II of the 
Statement of Work as a function of the base. 


His letter of November 9, 1970, advises that “dedicated,” as that term 
is used in the solicitation, means personnel permanently assigned to a 
position. It is urged that the use of this term viewed in the context of 
the solicitation’s scope of work requirement for continuous operation or 
99-percent reliability at the various installations would make the re- 
source requirements obvious. 

The “Technical Evaluation Standards,” however, contain two and 
one-half pages of clear elaboration of the premises used by the con- 
tracting agency to arrive at the resource levels; that is, to give specific 
meaning to the terms “dedicated, continuous operation and 99% reli- 
ability.” Because of the failure to set out the evaluation criteria con- 
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tained in the “Technical Evaluation Standards,” it is our view that the 
failure of four of the offerors to discover the predetermined resource 
levels may as easily be attributed to vagueness and ambiguities in the 
solicitation as to a lack of understanding of the work. 

We have recognized in cases of this nature that, while performance 
of the services requested—not the total number of resources provided— 
is the basis for the resulting contract, an offeror’s judgment of the 
resources necessary is a major factor in determining the capacity of 
a firm to perform. See, e.g., B-166705, July 30, 1969. It is an “other 
factor” which may be considered in determining the existence of a com- 
petitive range. Obviously, a determination of the resources necessary 
to perform the work requires discerning judgment. Because of vari- 
ables, such as the type and caliber of the personnel proposed, judg- 
ments may legitimately differ. This is true whether it is the offeror or 
the Government making the judgment. While it is appropriate to test 
an offeror’s understanding of the work by requesting its judgment, 
we see no reason why the Government should not disclose its position 
to assist offerors in the preparation of proposals. This disclosure may 
properly take the form of realistic estimates, which may include an 
indication of maximum and minimum levels. However, where, as here, 
the contracting agency treats the failure of an offeror to meet pre- 
determined levels as a matter of “responsivenes,” it is incumbent on 
the contracting agency to clearly disclose in the solicitation its deter- 
mination of what is required. In this context, such disclosure is, in our 
view, an integral part of the Government’s obligation to state its mini- 
mum needs. 

We strongly urge that action be taken to avoid recurrence of the 
foregoing circumstances and to insure that maximum competition is 
obtained in future procurements of services of this nature. 


[ B-171340 J 


Compensation—Overtime—Travel Time—Administratively Con- 
trollable 


An employee performing a Sunday through Thursday tour of duty who when 
directed on Wednesday to travel 100 miles to report for temporary duty at 
8 a.m. Saturday, travels on Friday and returns on Saturday instead of traveling 
Thursday and Sunday, regular workdays, is not entitled under 5 U.S.C. 5544(b) 
to overtime compensation for the travel time, which having been administra- 
tively controllable may not be considered employment. Even if the Saturday work 
was held to be administratively uncontrollable, in view of the advance notice 
to the employee, two other requisites must be met to qualify the travel time 
as hours of work—an official necessity for the services and at least two suc- 
cessive off-duty days of travel, and the travel requirement was not met by the 
employee. 
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To Beecher F. Lewis, United States Department of the Interior, 
March 26, 1971: 


Further reference is made to your letter dated November 12, 1970 
(reference SPA-FMF), and enclosures, requesting a decision as to 
the propriety of payment of a voucher in the amount of $54.95 in favor 
of Emil J. Borup, an employee of the Southwestern Power Admin- 
istration (SPA), representing overtime pay for time spent in travel. 

Mr. Borup says that on Wednesday, September 16, 1970, his super- 
visor instructed him to be at the Idalia, Missouri, substation at 8 a.m. 
on Saturday, September 19, 1970, a distance of approximately 100 
miles from his official station, to take care of some switching which 
could not be scheduled during the week because it involved opening 
transmission circuits and the power loads were too great during the 
week to permit this to be done. He traveled by Government vehicle 
from his official station, Jonesboro, Arkansas, to Sikeston, Missouri 
(near Idalia), on Friday, September 18, 1970, from 4 p.m. to 8 p.m. 
in order to perform the scheduled work on Saturday morning. Due to 
inclement weather the work was canceled. He was credited with 1 
hour “show-up” time from 6:30 a.m. to 7:50 a.m., Saturday, Septem- 
ber 19, 1970, and he returned to Jonesboro traveling from 12 noon to 
5 p.m. the same day. 

Since Mr. Borup had worked 40 hours from Sunday, September 13 
through Thursday, September 17, he was not scheduled to work on 
Friday, September 18 and Saturday, September 19. Thus, his super- 
visor submitted overtime daily work reports for him covering 4 hours 
on September 18 and 4 hours on September 19. On September 21 
authorization for overtime work and compensation for the 8 hours 
involved was approved by the Deputy Administrator. He was paid 
overtime for 1 hour “show-up” time for September 19 from 6:30 a.m. 
to 7:30 a.m. However, overtime compensation for the time spent in 
traveling was administratively denied for the reason that since he 
was notified in advance of the “scheduled” switching the event was 
considered to be administratively controllable by his office and there- 
fore cannot be considered as employment. The voucher represents 
a reclaim of the amount withheld from payment. 

It is provided in 5 U.S.C. 6101 (b) (2) that: 


To the maximum extent practicable, the head of an agency shall schedule 
the time to be spent by an employee in a travel status away from his official 
duty station within the regularly scheduled workweek of the employee. 


Section 5542, subchapter V or Title 5, United States Code, provides 
for the payment of overtime compensation for hours of work officially 
ordered and approved in excess of 40 hours in an administrative 
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workweek. Subsection (b) of that section, as amended by Public Law 
90-206, approved December 16, 1967, provides in pertinent part as 
follows: 


(b) For the purpose of this subchapter— 


* * cs * * * 
(2) time spent in a travel status away from the official-duty station 
of an employee is not hours of employment unless— 
* * » . * * * 
(B) the travel * * *(iv) results from an event which could not be 
scheduled or controlled administratively. 

In the instant case the requirement that the work had to be scheduled 
for performance on a Saturday (the employee's off-duty day) might 
be said to have been administratively uncontrollable. However, that 
fact alone is not sufficient where there is ample advance notice of 
the date services will be needed to qualify related overtime travel 
hours as hours of work. Two other requisites must be met—(1) there 
must exist an official necessity in connection with the administratively 
uncontrollable event, and (2) the scheduled start of the event must 
require travel during a period of at least two successive off-duty days. 
In other words, assuming an official necessity 1s present, then if the 
employee’s travel during regularly scheduled hours would result in 
payment of at least 2 days of additional per diem in lieu of subsistence 
for off-duty days prior to the beginning of the scheduled event, travel 
may be required during off-duty hours and be regarded as resulting 
from an uncontrollable event. See B-169078, April 22, 1970. Here the 
employee could have been scheduled to travel Thursday afternoon dur- 
ing his regular duty hours. Although Friday and Saturday were his 
off-duty days, it does not appear that 2 additional days of per diem in 
lieu of subsistence would have been payable from the time he would 
have had to depart on Thursday afternoon until 8 a.m. Saturday 
morning, the time he was scheduled to perform the work. 

With respect to the return travel on Saturday rather than on Sun- 
day, the employee’s next regular workday, there is no showing of 
an official necessity for his immediate return on Saturday. Accord- 
ingly, it is our view that Mr. Borup’s travel time may not be con- 
sidered to be work under the provisions of 5 U.S.C. 5544(b) (2) (B) 
(iv) for which overtime compensation is payable. See also B—164353, 
October 21, 1969; B-168948, April 8, 1970; B-170409, October 15, 
1970; and B-170683, November 16, 1970. 

The voucher, with attachments, is returned herewith and may‘not 
be certified for payment. 
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[ B-171537 J 
Pay—Retired—Disability—Active Duty Recall—Subsequent Retire- 


ment 


An Air Force officer who was placed on the temporary disability retired list 
in the grade of major effective June 1, 1968, recalled under 10 U.S.C. 1211 to 
active duty in the temporary grade of lieutenant colonel for 1 day, June 30, 1970, 
with date of rank from July 19, 1968, and then retired for years of service under 
10 U.S.C. 8911 in the grade of lieutenant colonel effective July 1, 1970, is en- 
titled to payment of the difference in retired pay between the grades of lieu- 
tenant colonel and major for the months of June and July 1970, since prior to 
July 1, 1970, the officer satisfied the requirements of 10 U.S.C. 1211(a) (1). 
The officer's entitlement to retired pay at the higher grade for the 2 months 
involved is not under 10 U.S.C. 8968(a), as he only “served’’ 1 day in the tem- 
porary grade, but under 10 U.S.C. 8961, which authorizes an officer to retire in 
the grade he “holds” not the grade in which he “served” on date of retirement. 
To Lieutenant Colonel N. C. Aleock, Department of the Air Force, 


March 26, 1971: 


Further reference is made to your letter of November 19, 1970 
(file reference RPTI), requesting an advance decision as to the pro- 
priety of making payment on a voucher in the amount of $253.50 in 
favor of Lieutenant Colonel Robert E. Cann, USAF, retired, repre- 
senting the difference in retired pay between the grade of lieutenant 
colonel and that of a major for June and July 1970, under the cir- 
cumstances there disclosed. Your letter was forwarded here under 
date of December 11, 1970, by the Deputy Assistant Comptroller for 
Accounting and Finance and has been assigned Air Force Request 
No. DO-AF-1107 by the Department of Defense Military Pay and 
Allowance Committee. 

The record shows that by retirement orders dated April 26, 1968, 
Major Cann, Regular Air Force, was released from active duty on 
May 31, 1968, and placed on the temporary disability retired list in 
the grade of major effective June 1, 1968. By Special Order AB-1143 
dated May 26, 1970, the officer, having been found physically qualified, 
was removed from the temporary disability retired list and was re- 
called to active duty in the grade of lieutenant colonel (temporary) 
for one day effective June 30, 1970. 

By retirement orders dated May 25, 1970, the officer was to be re- 
leased from active duty on June 30, 1970, and retired for years of 
service (10 U.S.C. 8911) in the grade of lieutenant colonel effective 
July 1, 1970. Thereafter, by orders dated June 8, 1970, the officer 
was reappointed to the active list of the Regular Air Force under 
10 U.S.C. 1211 in the grade of lieutenant colonel with date of rank 
July 19, 1968, and lieutenant colonel USAF (temporary) with date 
of rank July 19, 1968, with the notation on the orders that he remain 
assigned to his present organization and station. 


449-795 O- 72 - 45 
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You quote section 1211(a) of Title 10, U.S. Code, and you refer 
to the holding in our decision of August 30, 1967, 47 Comp. Gen. 141. 
You say that doubt also exists as to whether the officer is entitled to 
retired pay in the grade of lieutenant colonel under section 8961 of 
Title 10. You express the view that he would not be entitled to retired 
pay in the temporary grade of lieutenant colonel under section 8963. 

Section 1211(a) of Title 10, provides in pertinent part that, with 
his consent, any member of the Army or Air Force whose name is 
on the temporary disability retired list and who is found to be phys- 
ically fit to perform the duties of his office, grade, or rank shall: 

(1) if a commissioned officer of a regular component, be recalled to active 
duty and, as soon as practicable, may be reappointed by the President, by and 
with the advice and consent of the Senate, to the active list of his regular com- 


ponent in the regular grade held by him when his name was placed on the 
temporary disability retired list, or in the next higher regular grade; 


In our decision of August 30, 1967, 47 Comp. Gen. 141, cited above, 
we considered several questions concerning the applicability of cer- 
tain provisions of law including 10 U.S.C. 1211(a), in the case of 
those members of the Regular components of the Army and Air Force 
who are subject to removal from the temporary disability’ retired 
list because of fit-for-duty determinations but who, being otherwise 
qualified, desire to retire under other statutory provisions rather than 
being returned to active duty. In answering questions 1, 2 and 3 in the 
negative, we said at pages 144 and 145: 

* * * it is readily seen why a reappointment in the case of an officer and 

reenlistment in the case of an enlisted member, together with an actual recall 
to active duty as required by the statute, is necessary if the individual con- 
cerned is to be returned to active duty and regain his former status on the 
active list of his uniformed service. It would appear, therefore, that when the 
name of a member of the Regular Army or Regular Air Force is required to 
be removed from the temporary disability retired list other than for the pur- 
pose of transfer to the permanent disability retired list or separation from the 
service, his retired status is terminated and he has no active status. In the 
absence of some statutory provision authorizing tie placement of such a mem- 
ber on a retired list, we are of the opinion that he must be reappointed or re- 
enlisted, as the case may be, and placed on the active list of his Regular com- 
ponent as provided in 10 U.S.C. 1211 in order to establish a proper basis of 
eligibility for retirement under other applicable statutory provisions. 
The above decision stands for the proposition that unless a member 
of a Regular component, whose name is removed from the temporary 
disability retired list, meets all the requirements of 10 U.S.C. 1211 
applicable to him, no proper basis would exist for retiring him under 
some other statutory provision. 

A Regular or Reserve Air Force commissioned officer who is re- 
tired or to whom retired pay is granted, is entitled to a retired grade 
equal to the highest temporary grade in which he served on active 
duty satisfactorily, as determined by the Secretary of the Air Force, 
for not less than 6 months. See 10 U.S.C. 8963(a). Unless entitled 
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to a higher retired grade under some other provision of law, section 
8961 of Title 10 provides that a Regular or Reserve of the Air Force 
who retires other than for physical disability, retires in the Regular or 
Reserve grade that he “holds” on the date of his retirement. 

It would seem that at the time the retirement orders of May 25, 1970, 
were issued there was some basis for questioning their validity since 
the officer had not then been recalled to active duty, nor had he been 
reappointed to the active list of the Regular Air Force as a lieutenant 
colonel. However, he was recalled to active duty by orders which were 
issued on the following day. Also, your attention is invited to the fact 
that on May 12, 1970, Robert E. Cann’s nomination to the grade of 
lieutenant colonel was confirmed by the United States Senate. See 
page S. 7060, Congressional Record dated May 12, 1970 (116 Cong. 
Rec. 15142). 

Since under the retirement orders the officer was not to be retired 
until July 1, 1970, and since prior to that time he was recalled to 
active duty and reappointed to the active list of the Regular Air 
Force in the grade of lieutenant colonel, the officer may be considered 
as having met the requirements of 10 U.S.C. 1211 (a) (1). 

In view of the fact that the officer was ordered to active duty in 
his temporary grade of lieutenant colonel and “served” only one day 
in that grade, he is not entitled under 10 U.S.C. 8963(a) to have his 
retired pay computed on the basis of such temporary grade. However, 
under the language in section 8961 of Title 10, an officer is entitled 
to retire in the Regular or Reserve grade that he “holds,” not the grade 
in which he “served,” on the date of retirement. Since there appears 
to be no basis for questioning that the officer in this case held the per- 
manent grade of lieutenant colonel in the Regular Air Force on the 
date of his retirement, he is entitled under section 8961 to haye his 
retired pay computed on the active duty pay of that grade. 

Accordingly, the voucher and supporting papers are returned here- 
with, payment being authorized thereon, if otherwise correct. 


[ B-170038 J 





Contracts—Negotiation—Evaluation Factors—Manning Require- 
ments 












Although in the evaluation of offers, the information secured from a manning 
chart may be considered an “other factor” in determining whether an offeror 
is within a competitive range for the purposes of conducting the meaningful 
discussions required by 10 U.S.C. 2304(g), the price factor of an offer may 
not be disregarded and, therefore, an award of a contract to other than the 
lowest offeror, who had submitted an acceptable manning chart, under a request 
for proposals to furnish mess attendant services for 1 year with a 2-year renewal 
option was improper, but cancellation of the award is not required as it was 
made in good faith and on the basis of prior misinterpretations of the phrase 
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“price and other factors considered.” However, the option should not be exer- 
cised and proposals resolicited under revised procedures, communicated to 
offerors and indicating the factors on which an award will be based. 


To the Military Base Management of New Jersey, March 29, 1971: 


Reference is made to your telegram of June 29, 1970, and subse- 
quent correspondence concerning your protest under request for pro- 
posals (RFP) N00421-70-R-7568, issued by the Naval Air Station, 
Patuxent River, Maryland, on March 4, 1970, for mess attendant serv- 
ices for the period from July 1, 1970, to June 30, 1971, with an option 
for renewal for 2 years. The RFP stated that a firm, fixed-price con- 
tract would be awarded. 

Section 11.2, Meal Hours and Estimated Number of Meals, of the 
RFP requested offerors to quote on three “options” for the services 
as follows: 


11.2 Meal Hours and Estimated Number of Meals 
a. Contractor requested to quote on the following options: 


Option 1: Hours 
Breakfast 0600-0745 1. 75 
Dinner 1100-1230 . 1. 50 
Supper 1530-1745 2. 25 
Night Meal 2300-0030 1. 50 

Total es 
Option 2: 
Breakfast 0400-0900 5. 0 
Dinner 1030-1230 2. 0 
Dinner—Sandwich line 1230-1400 1.5 
Supper 1530-1730 2.0 
Night Meal 1730-0100 7.5 
(Weekend/Holiday Brunch) 0600-1400 
Total 18. 0 
Option 3: 
Breakfast 0500-0830 3. 5 
Dinner 1030-1300 2. § 
Supper 1530-1930 4.0 
Night Meal 2200-0030 y 
(Weekend/Holiday Brunch) 0600-1300 
Total 12. 5 


The prices for the options on monthly and annual bases were to be 
inserted in spaces provided for such information on page two of the 
RFP. There is no indication in the record to show that offers were 
evaluated on other than option three. 

Section 5.0, Notice to Offerors, of the RFP required all offerors to 
submit manning charts with their proposals in accordance with a 
format set forth in Attachment A of the RFP to show the estimated 
number of personnel required to perform the services for each half 
hour of a representative weekday and weekend day. 
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Additionally, section 9.36 of the RFP provided that the manning 
levels proposed by the contractor would become a part of the con- 
tract as follows: 


9.36 Staffing Levels (Number of Employees) 


The staffing levels entered by the Contractor on the Manning Charts (Attach- 
ment A) shall become an integral part of the contract, and the Contracting 
Officer may require that this staffing level be fulfilled should performance of this 
contract fall below acceptable standards. The Contractor may be required to make 
monetary adjustments for any manhours less than those specified, should the 
Contracting Officer determine that a less than satisfactory level of performance 
is caused by personnel staffing below that set forth in Attachment A, Manning 
Charts. Notwithstanding the foregoing, the Contractor is responsible in any 
event for supplying sufficient personnel to perform the contract satisfactorily. 
[Italic supplied. ] 

On April 9, 1970, the closing date set for receipt of proposals, pro- 
posals were received from eight offerors, including your concern, 
Manpower, Inc., and Dynamic Enterprises, Inc. After review of the 
offers, the contracting officer determined that the estimated manhours 
proposed by all the offerors to accomplish the work were less than 
the minimum considered necessary to perform the services. Accord- 
ingly, all offerors were advised that the Government’s estimates were 
538 hours for weekdays and 389 hours for weekend days, and were 
asked to submit revised proposals by May 22, 1970. All concerns re- 
sponded by that date with revised proposals. 

On the basis of the revised proposals received on May 22 the record 
indicates that the contracting officer concluded a fixed-price “oral” 
award with Manpower on June 8, 1970, although your company had 
submitted a price for the services which was $50 a month lower than 
Manpower proposed. 

Subsequently, the contracting officer divulged Manpower’s price 
to all other offerors, presumably on the basis that such action was 
required by Armed Services Procurement Regulation (ASPR) 
3-508.3 (a) (iv) quoted, as follows: 
3-508.3 Post-Award Notice of Offerors. 


(a) Promptly after making all awards in any procurement in excess of $10,000, 
the contracting officer shall give written notice to the unsuccessful offerors that 
their proposals were not accepted, except that such notice need not be given 
where notice has been provided pursuant to 3-508.2(a). Such notice shall include: 


+ * * * * * * 

(iv) the items, quantities, and unit prices of each award; provided that, 
where the number of items or other factors makes the listing of unit prices im- 
practicable, only the total contract price need be furnished; * * * 

On June 9, 1970, Dynamic Enterprises, Inc., contacted the contract- 
ing officer and complained that the RFP did not contain the estimated 
number of monthly meals to be provided under the contract and that if 
negotiations were not reopened Dynamics would lodge a protest with 
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this Office in the matter. The record indicates that the contracting of- 
ficer was subsequently directed to reopen negotiations and convey the 
estimated number of monthly meals to all offerors. The contracting of- 
ficer accomplished this on June 11, 1970, and advised all offerors that 
any revisions to their proposals should be submitted by June 12, 1970. 

Thereafter, you submitted a revised proposal which made your offer 
considerably lower in price than the revised proposal submitted by 
Manpower. In view thereof, the contracting officer mailed an award 
for the services to your concern on June 15, 1970. 

This Office received a protest from Manpower on June 15, 1970, in 
which Manpower protested the public disclosure of its revised price 
which formed the basis of the June 8 “oral” award made to the con- 
cern. The company contended that such disclosure, when viewed in 
the context of the reopened negotiations concluded on June 12, 1970, 
constituted an unauthorized “auction” technique and maintained that 
the award to your company should therefore be canceled. 

Presumably because of the protest the MBM contract was term- 
inated by the procuring activity in late June 1970 and the “oral” 
award originally made to Manpower on June 8, 1970, was reinstated. 
As noted above, the Manpower price for this award was $50 a month 
more than the comparable price you proposed. 

On June 29, 1970, you protested the termination of your June 15 
contract. The essential thrust of your protest involves the proposition 
that it was improper for the procuring activity to effect an award to 
Manpower at a higher price when there was no indication that the pro- 
curing activity considered your manning proposal to be deficient. You 
also maintain that the procuring activity should have considered Man- 
power’s offer to be nonresponsive because it failed to list man hours by 
function for each half hour period, as contemplated by the manning 
schedule format, and instead listed only lump-sum totals. Further- 
more, you state that Manpower’s offer should be considered nonrespon- 
sive because it took credit for certain contracts performed by its fran- 
chisees, but failed to identify a contract of its franchisee which you 
state was terminated for default. Accordingly, you request that we di- 
rect either cancellation of the Manpower contract and award to your 
concern, or a reprocurement of the remaining services. 

With respect to your contention that Manpower’s offer should have 
been considered nonresponsive since its manning schedule failed to list 
man hours by function for each half hour period, the pertinent provi- 
sions of the RFP are sections 5.0(a) and 9.36, which read as follows: 
Section 5. NOTICE TO OFFERORS 


(a) All offerors shall submit with their proposal, Manning Charts in the for- 
mat of Attachment A, showing the estimated number of personnel required in 


each space each half hour of @ representative weekday and weekend day to sat- 
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isfactorily perform the contract services. Nothing in this section, or elsewhere in 
this contract shall be construed as limiting the Contractor's responsibility for 
providing sufficient personnel to accomplish all of the requirements set forth 
herein. 

9.36 Staffing Levels (Number of Employees) 


The staffing levels entered by the Contractor on the Manning Charts (Attach- 
ment A) shall become an integral part of the contract, and the Contracting 
Officer may require that this staffing level be fulfilled should performance of this 
contract fall below acceptable standards. The Contractor may be required to 
make monetary adjustments for any man-hours less than those specified, should 
the Contracting Officer determine that a less than satisfactory level of perform- 
ance is caused by personnel staffing below that set forth in Attachment A, Man- 
ning Charts. Notwithstanding the foregoing, the Contractor is responsible in any 
event for supplying sufficient personnel to perform the contract satisfactorily. 
While Attachment A, to which reference is made in both of the 
sections quoted above, was obviously constructed so as to elicit infor- 
mation from offerors relative to their proposed staffing at half hour 
intervals, and such information was apparently intended for use (as 
you contend) in evaluating the offer, there is no provision in the RFP 
that an offeror’s failure to submit all of the information contemplated 
by Attachment A would render his offer nonresponsive, or would 
otherwise require or result in rejection of his offer. In view thereof, 
and since the total number of man hours per each half hour period is 
set out on Manpower’s Attachment A, and sucli information would 
appear to preclude any competitive bidding advantage to Manpower 
and apparently is considered sufficient by the procuring activity for 


contract administration purposes, we are unable to conclude that the 


deficiencies in Manpower’s manning schedule would require or justify 
cancellation of its contract. 

Your belief that Manpower’s offer was nonresponsive because it 
failed to list certain contracts on which its franchisee defaulted is 


based upon information contained in a letter dated April 17, 1970, sub- 
mitted with Manpower’s offer in which the statement is made that 
“Manpower, Inc., has never defaulted a contract in our 22 years of 
business. Over 400 contracts successfully completed.” You point out 
that elsewhere in the same letter Manpower lists contracts which were 
performed by various of its franchisees, and that one of such fran- 
chisees defaulted on a Government contract in December 1969. You 
contend that, since Manpower takes credit for contracts completed by 
its franchisees it should also assume responsibility for their defaults, 
and that its failure to do so in its letter of April 17 renders its offer 
nonresponsive. 

It is our opinion that the information relative to contract comple- 
tions and defaults, as set out in Manpower’s letter of April 17, is for 
consideration in determining whether Manpower is a responsible of- 
feror, rather than in determining whether Manpower’s offer is respon- 
sive. Assuming that your advice relative to a default by one franchisee 
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is correct, the question raised thereby would be whether such informa- 
tion, if known to the contracting officer at time of award, would have 
required or supported a determination that Manpower, Inc., was not 
a responsible offeror. Since we are unable to conclude that one default 
in 400 contracts would require or support such a determination we 
must reject this portion of your protest. 

With respect to that part of your protest which questions the award 
to Manpower at a higher total price than the price offered by MBM, 
the administrative reports submitted to our Office by the Navy in re- 
sponse to your protest state that the procuring activity considered an 
award to Manpower as most advantageous to the Government, not- 
withstanding the lower price submitted by your concern, since Man- 
power offered the “greatest total hours to meet the requirements at the 
lowest cost.” Additionally, it is reported that the contracting officer 
determined that the “number of hours offered by Manpower provided 


the confidence necessary to assure adequate service on the basis of a 
standard of satisfactory. [sic].” We understand this to mean that a 
division of the estimated number of man hours in the manning sched- 
ules, into the lum-sum bid prices resulted in a lower price per man 
hour for Manpower than for your concern. 

ASPR 3-805.1, which prescribes the negotiation procedures to be 
applied in the selection of offerors for negotiation and award, is an 
implementation of 10 U.S.C. 2304(g). That provision of law reads as 
follows: 
(g) In all negotiated procurements in excess of $2,500 in which rates or prices 
are not fixed by law or regulation and in which time of delivery will permit, pro- 
posals, including price, shall be solicited from the marimum number of qualified 
sources consistent with the nature and requirements of the supplies or services 
to be procured, and written or oral discussions shall be conducted with all reapon- 
sible offerors who submit proposals within a competitive range, price, and other 
factors considered: Provided, however, That the requirements of this subsection 
with respect to written or oral discussions need not be applied to procurements 
in implementation of authorized set-aside programs or to procurements where it 
can be clearly demonstrated from the existence of adequate competition or ac- 
curate prior cost experience with the product, that acceptance of an initial pro- 
posal without discussion would result in fair and reasonable prices and where 
the request for proposals notifies all offerors of the possibility that award may 
be made without discussion. [Italic supplied. ] 

The quoted statute obviously contemplates that, in a negotiated pro- 
curement, procurement officials are to determine a competitive range, 
or a series of competitive ranges, for evaluation of the submitted 
proposals based on an analysis of price and “other factors,” so that 
meaningful discussions may be conducted with those concerns submit- 
ting proposals within such ranges. In this connection our Office has 
noted that the information to be secured from an offeror’s manning 


chart for the award of a mess attendant services contract is an “other 
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factor” in determining whether the offeror is within a competitive 
range for purposes of conducting discussions with that concern. 
B-167685, October 21, 1969. 

In the instant procurement it is our opinion that the manning sched- 
ule must also be considered in the context of a factor other than price. 
Conceding that consideration of the manning schedule would be 
proper in determining whether the offer was responsive (i.e., whether 
the offeror proposed to adequately staff the operation in a manner 
contemplated by and acceptable to the procuring activity) it is our 
further opinion that an award should have been made to that respon- 
sible offeror who, in addition to submitting an acceptable manning 
schedule, had also submitted the lowest total price. In this connection, 
see 43 Comp. Gen. 353, 370 (1963) and 41 Comp. Gen. 484, 491 (1962), 
holding that Congress has denied the authority to negotiate contracts 
at premium prices in order to obtain supplies or services of superior 
quality. 

We must therefore conclude that the subsequent use of acceptable 
manning schedules to determine the lowest price per estimated man 
hour, and the resulting award to Manpower on that basis, was im- 
proper. Since there is nothing in the record to indicate that your man- 
ning schedule was not acceptable, or that you were not considered a 
responsible bidder, and since your total bid price was lower than that 
of Manpower, we must conclude that the award to Manpower was 
improper. 

The remaining question is whether the action of the contracting 
officer, in awarding a contract to Manpower was so plainly or palpably 
illegal as to require its cancellation. See John Reiner and Company 
v. United States, 163 Ct. Cl. 381 (1963), cert. denied, 377 U.S. 931 
(1964) ; Coastal Cargo Company, Inc. v. United States, 173 Ct. Cl. 259 
(1965); Warren Bros. Roads Co. v. U.S., 173 Ct. Cl. 714 (1965). As 
indicated therein the question of whether the contracting officer was 
acting in “good faith” in making the award is a pertinent factor in 
determining whether the award is palpably illegal, and the factors 
which influenced the contracting officer’s decision are material con- 
siderations in determining whether the award was made in good faith 
or whether it must be considered plainly illegal. In the instant case the 
record indicates that the contracting officer sought and obtained advice 
of Command Counsel before making the award. Additionally, it ap- 
pears from the record in this, as well as other current protests involv- 
ing the procurement of identical services at other Navy bases, that the 
phrase “price and other factors considered” in 10 U.S.C, 2304(g) was 
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rather generally interpreted as permitting award to other than the low 
responsive and responsible offeror if a slightly higher offeror included 
a significantly higher number of estimated man hours in his manning 
schedule. In view thereof, we are unable to conclude that the contract- 
ing officer was acting in other than good faith, or that there was no 
reasonable basis for his action, in awarding a contract to Manpower. 
Additionally, there is nothing in the record to indicate that Manpower 
had actual or constructive notice that it was not entitled to the award 
under the procedures followed in this type of procurement, or that it 
did not accept the award and proceed with performance in good faith. 
In view thereof, your request that the contract be canceled must be 
denied. 

However, because of the number and nature of the questionable 
procedures which were followed in this procurement, we question 
whether the Government has received the benefits of full and free 
competition; and we are therefore advising the Secretary of the Navy 
by letter of today, that the options under Manpower’s contract should 
not be exercised, and that proposals for services for the next fiscal 
year should be resolicited under revised procedures which will more 
fully advise offerors of the negotiation procedures to be followed and 
the factors on which an award will be based. 


[ B-170206 J 


Contracts—Negotiation—Evaluation Factors—Manning Require- 
ments 


The rejection under a request for proposals to furnish mess attendant services 
of the current contractor on the basis of deficient manning charts without inform- 
ing the contractor that the written advice as to proposed manpower hours had 
been misinterpreted by the contractor in its reply to concern price whereas its 
offer was considered outside the competitive range prevented meaningful nego- 
tiations with the contractor. The failure to inform offcrors of all the evaluation 
factors to be considered and the relative weight of each factor although not con- 
ducive to obtaining proposals offering maximum competition and the most reason- 
able prices, the circumstances of the award do not disclose abuse of discretion by 
the contracting officer on any basis for imputing bad faith on his part so as to 
affect the legality of the contract awarded and, therefore, the award will not be 
disturbed. 


To Dynamic Enterprises, Inc., March 29, 1971: 


Further reference is made to your letter of June 27, 1970, sent 
through the contracting officer, and subsequent correspondence to our 
Office protesting the award of a contract to Military Base Manage- 
ment, Inc. (MBM), under Solicitation No. N00204-70—R-0029, issued 
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by Naval Air Station, Pensacola, Florida. This procurement is also 
the subject of a protest filed by Manpower Incorporated, of Jackson, 
Mississippi. 

The subject RFP, issued on March 16, 1970, solicited offers for 
furnishing labor and materials to perform mess attendant services in 
Subsistence Building 122 at the Naval Construction Battalion Center, 
Gulfport, Mississippi, during the period July 1, 1970, through June 
30, 1971. 

Section 5.0(a) of the RFP provided that: 


SECTION 5.0—NOTICES TO OFFERORS 


(a) All offerors shall submit with their proposal, a Manning Chart in the 
format of Attachment A, showing the estimated number of personnel required 
in each space each half hour of a representative weekday to satisfactorily per- 
form the contract services. Nothing in this section, or elsewhere in this contract 
shall be construed as limiting the Contractor's responsibility for providing suffi- 
cient personnel to accomplish all of the requirements set forth herein. 

With respect to the manning chart, section 9.36 of the RFP provided 


that: 
9.36—Staffing Levels (Number of Employees) 


The staffing levels entered by the Contractor.on the Manning Charts (Attach- 
ment A) shall become an integral part of the contract, and the Contracting 
Officer may require that this staffing level be fulfilled should performance of this 
contract fall below acceptable standards. The Contractor may be required to 
make monetary adjustments for any manhours less than those specified, should 
the Contracting Officer determine that a less than satisfactory level of perform- 
ance is caused by personnel staffing below that set forth in Attachment A, Man- 
ning Chart. Notwithstanding the foregoing, the Contractor is responsible in any 
event for supplying sufficient personnel to perform the contract satisfactorily. 


Ten firms submitted offers in response to the solicitation. Review 
by the contracting officer and the Food Service Officer indicated that 
further negotiations were required with the offerors in order to resolve 
uncertainties in the offers submitted. At this time it was noted that 
the manning charts issued with the solicitation were misleading in 
that a separate chart was furnished for the weekday period of Monday 
through Friday, and one for the weekend day period of Saturday, 
Sunday, and holidays. However, section 11.7(a) (1) of the specifica- 
tions required operation of four serving lines on Saturday, as was 
required Monday through Friday, the only difference being that it 
was estimated that a fewer number of meals would be served on 
Saturday. Therefore, by letter of May 8, 1970, all offerors were spe- 
cifically informed of this discrepancy and were furnished revised 
manning charts marked “Weekday Monday through Saturday” and 
“Weekend day Sunday/Holiday,” and were allowed to submit revised 
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proposals. All offerors except your company revised their manning 
charts, and the proposals were then as follows: 


Total Hours of 
Yearly Amount Manning 

Offeror (Net) Offered Yearly 
Manpower of Jackson $239, 932. 80 108, 720 
JCM Corporation 266, 109. 63 109, 820 
Industrial Maintenance 269, 310. 00 95, 127. 
John Chrisman & Associates 270, 832. 00 116, 957 
Space Services of Georgia 271, 080. 00 123, 840 
Dynamic Enterprises 280, 530. 00 116, 126. 
Military Base Management 297, 000. 00 127, 075 
Worldwide Services 299, 248. 06 129, 507 
Webster Contractors 303, 857. 00 121, 762. 
Diversified Services 321, 588. 00 131, 410 


In his report to our Office the contracting officer advised that after 
review of the final offers he concluded that the unrevised offer of 
Dynamics did not meet the solicitation requirements in that its 
manning charts indicated none of the serving lines would be staffed 
during the Saturday breakfast period from 0600 to 0715 and sufficient 
manning was not provided to man four serving lines during the 
dinner period from 1130 to 1245 on Saturday. Consequently, he deter- 
mined that MBM had proposed the most advantageous offer to the 
Government, price and other factors considered, since “of all the 
acceptable offers, MBM’s proposal offered more hours at less cost as 
compared to the other acceptable offers,” and award was made to 
MBM on June 24, 1970. By letter of the same date, the contracting 
officer advised your firm of the award to MBM and stated “Your pro- 
posal was unacceptable because of insufficient manning. Deficiencies 
were evident in all cleaning and food handling ‘areas on Saturdays, 
and in the vegetable preparation room, the passageways, heads, offices, 
back dock and bake shop areas.” 

The basis of your protest is primarily that the contract was nego- 
tiated in bad faith in that the contracting officer's letter of May 8, 
1970, indicated your proposed manning schedule was acceptable to 
the Government, but the contracting officer later rejected your pro- 
posal because of the reasons stated above. You also contend that the 
contracting officer should have advised you that your interpretation 
of the May 8 letter was incorrect. 
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The letter of May 8 advised in pertinent part : 


* * * Tt should also be noted that while cstimated meal breakdown reflects 
substantially fewer meals on Saturdays, Section 11.7(a) (1) requires operation 
of four (4) serving lines on Saturday as is required Monday thru Friday. 


Your proposal has been evaluated and we feel that either a proposal revision or 
detailed explanation in one area is necessary. 

1. It does not seem reasonable that you can profitably furnish the number of 
hours proposed at your present price offer. In order to prevent placing your firm 
in a very precarious financial position based on your present proposal, please 
submit your rationale supporting the hours proposed at the present price offer. 
Certain information relating proposed manhours to the Government’s estimate 
has been inadvertently disclosed to some firms. This makes it necessary for the 
Government to so advise all offerors if undue competitive advantage is to be 
avoided. You are cautioned that this information release is not intended as a 
precedent for negotiating mess attendant contracts generally, and is made neces- 
sary only in the interest of competing firms who are not privy to such data. 
Accordingly you are advised that your proposed weekday manhours were approx- 
imately 98% of the minimum amount originally estimated by the Government 
as being required to satisfactorily perform the required services. * * * 


By letter dated May 15, 1970, you responded to the aforementioned 
letter as follows: 


You mentioned that our manhours totaled only 98% of the Government’s origi- 
nal estimate, but did not state that our proposal required revision in this area. We 
have inferred, then, that the manning charts submitted are fully adequate for 
the work required, and indicate technical competence and understanding of the 
project. The charts were carefully prepared, and reflected, among other things, 
the experience gained from our operation of that building for over a year and 
a half. Our staffing, combined with our experience, capability, and determination, 
will provide an outstanding service. As in the past, should the price offered 
and/or the staffing shown be inadequate, we will provide the service regardless. 
If there is a deficiency in either, the loss will be that of Dynamic and not that 
of the Navy. 


Then after explaining how the hours you offered were “cost out,” 
and the amount available for premium pay, overhead, general and 
administrative expenses, and profit, you stated : 


* * * That amount is determined by judgment, however, and is based on many 
considerations. It is recognized that through the option clause we have an oppor- 
tunity to operate three years if the service is of sufficiently high quality. During 
the past five years, Dynamic has at a large number of locations been able to 
perform contracts in an outstanding manner at substantial savings from the 
original manning charts. While we do not commence a contract with this intent, 
it would not be proper to price proposals without recognizing this experience 
as a factor. Taking all business as a whole, were we to compute costs without 
such consideration, we would in the long run be charging the government more 
than a reasonable price for services performed. The government would thereby 
be denied one of the principal benefits of contract versus in house services. 


The contracting officer considers that the inferences drawn by 
Dynamics from the May 8 letter are unwarranted from a reading of 
the context of the letter as a whole, and that the burden was more 
properly on your firm to contact the contracting officer before the clos- 
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ing date for submission of revised proposals so as to resolve any doubts. 
To this, you observe : 


* * * Even if the burden is, as suggested by the contracting officer, on Dynamic 
Enterprises, then Dynamic Enterprises more than fully met that burden in its 
letter of May 15. It is felt that that letter is more than clear in this regard. The 
time allowed to clarify any misunderstanding was more than adequate, as the 
Dynamic letter was sent 18 days before the closing of negotiations and 46 days 
before the commencement of the contract. 


Clearly had these alleged inadequacies in the staffing chart offered by Dynamic 
Enterprises been pointed out, they would have been corrected. They were suffi- 
ciently minor in nature that the same price would have been offered, and is 
offered, with the corrected manning charts. 


You also contend in your initial protest letter that the Food Service 
Officer at Gulfport is a personal friend of the owners of MBM, which 
may have caused his opinion concerning the proposals to be biased in 
favor of that company. Later, you indicate that this statement was in 
the nature of a request for investigation by Government officials who 
were in a position to obtain conclusive knowledge of the facts. In this 
regard, by affidavit of July 24, 1970, the Food Service Officer denies 
knowing the owner of MBM or having ever met or communicated 
with him. In view thereof, and in the absence of evidence sufficient to 
show that the contracting officer’s statement is incorrect, we see no 
basis for your contention that the Food Service Officer was biased in 
favor of MBM. 

Turning then to the merits of your protest, in B-167685, October 21, 
1969, in which we denied a protest of an award to your firm, we stated: 


In a negotiated procurement, the rules of formally advertised, competitive 
bidding, such as the requirement for award to the lowest responsive, responsible 
bidder, are not controlling and a contracting officer may take into consideration 
all factors deemed essential to the procurement goal. We view the information 
to be secured from an offeror’s manning chart as an aid to the contracting 
officer in determining whether the offeror is within a competitive range for 
negotiation purposes. In this procurement, moreover, the manning chart repre- 
sented the offeror’s basic approach to performing the required services. The goal 
of this negotiated procurement was to procure services from a responsible source 
at fair and reasonable prices which are calculated to result in the lowest ulti- 
mate overall cost to the Government. See paragraph 3—801.1 of the Armed Serv- 
ices Procurement Regulation (ASPR). In addition, ASPR 3-806(a) states that 
“The objective of the contracting officer shall be to negotiate fair and reasonable 
prices in which due weight is given to all relevant factors, including those in 
3-101.” ASPR 3-101 states that when negotiations are entered into due atten- 
tion shall be given to a number of factors, including “consideration of the sound- 
ness of prospective contractors’ management of labor resources, including wage 
rates, number of workers and total estimated labor hours.” ASPR 3-101(xv). 
Thus, it is evident that the determination of an appropriate level of manning 
necessary to perform the work under a proposed procurement is a legitimate 
and proper subject for negotiation. See B—166705, July 30, 1969. 


We believe the above statement is equally applicable to the present 
situation. Further, we believe that in keeping with this rule, a more 
definitive statement should have been contained in the solicitation 
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advising offerors the exact role the manning charts were to play in 
the evaluation of offers, especially in view of the fact that offerors 
presently are advised that, notwithstanding the number of manning 
hours offered, the contractor is responsible in any event for supplying 
sufficient personnel to perform the contract satisfactorily, and are 
cautioned against placing undue emphasis on contract manning as the 
principal evaluation criterion. In this regard, we have held that sound 
procurement policy requires offerors to be informed of all evaluation 
factors and of the relative weights to be attached to each factor, 
B-167983, March 11, 1970. Therefore, we feel that the failure to so 
advise offerors in the instant procurement was not conducive to ob- 
taining proposals offering the maximum competition and most rea- 
sonable prices. 

While we do not question the contracting officer’s final determina- 
tion that your manning schedule was deficient in the specified areas 
of operation, we agree with your interpretation of the May 8 letter, 
i.e., that the requested explanation of your proposal was only in the 
area concerning pricing. We think that if meaningful negotiations 
were to be conducted, the contracting officer should have advised your 
firm that your interpretation of this letter was in error and that your 
then current offer was considered to be outside the competitive range. 

It is our view, however, that the circumstances surrounding the 
award to MBM do not disclose such a clear abuse of discretion by the 
contracting officer, or that there is any basis for imputation of bad 
faith on his part, so as to affect the legality of the contract awarded 
to MBM. In view thereof we see no adequate basis for directing can- 
cellation of MBM’s contract and, to the extent your protest requested 
such action it is denied. 

We are, however, advising the Secretary of the Navy that in the 
light of the questionable negotiating procedures used, exercise of the 
option in the contract awarded would be considered improper by our 
Office, and that offers for the services for next year should be reso- 
licited under revised procedures which will more fully advise offerors 
of the factors on which an award will be based. 


[ B-169278, B-170840 J 


Contracts—Specifications—Qualified Products—Requirement— 
Waiver 


The award of a contract for a road grader to the second low bidder offering a 
qualified product grader with a superior engine which was not listed on the 
applicable Qualified Products List as required by the appropriate Federal speci- 
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fication, and was modified by the contracting agency on the basis the superior en- 
gine that exceeded the minimum needs of the Government was essential for the 
area in which it was to be used, violated section 1-1.1101 of the Federal Procure- 
ment Regulations. Although an award should not have been made to the non- 
responsive bidder since delivery and payment have been made, corrective action is 
precluded. Notwithstanding section 1—1.305.1 requires the use of Federal specifica- 
tion, exceptions are permitted, and since the Qualified Préducts List item is 
inadequate for the road grader needed, the agency may deviate from the Federal 
specifications by complying with the conditions in section 1—1.305-3. 


To the Secretary of the Interior, March 30, 1971: 


Reference is made to letter dated November 30, 1970, from the 
Deputy Assistant Secretary for Administration, and prior corre- 
spondence from the Director of Survey and Review, concerning the 
protests of The Galion Iron Works & Mfg. Co. under invitations for 
bids Nos. P-0-159 (B-169278) and P-1-91 (B-170840), issued by the 
Bureau of Land Management (BLM), Portland, Oregon, for road 
graders. 

Invitation No. P-0-159, issued on December 4, 1969, solicited bids 
for furnishing one road grader, type I, size 5, in accordance with 
Federal Specification 00-G-630c as modified by BLM Equipment 
Specification No. 37. The Federal specification provided that the 
graders be Qualified Products List (QPL) items. Bidders were re- 
quired to submit with their bids fully completed questionnaires on the 
technical details of the grader proposed to be furnished. Three bids 
were received and opened on December 30, 1969. Galion was the ap- 
parent low bidder at a price of $19,900 and the second low bidder was 
the Trail Equipment Company (Trail) at a bid price of $25,830. After 
evaluation of bids, the contracting officer concluded that the T-500A 
grader offered by Galion did not meet the technical requirements and 
on January 23, 1970, award of contract No. 53-500-CTO-233 was 
made to Trail. The grader has been delivered and accepted. 

Galion protested against the award made under invitation No. 
P-0-159 on the basis that the unit offered by Trail did not meet the 
advertised specifications. Specifically, it contends that the BLM speci- 
fications made the procurement restrictive and proprietary to some 
manufacturers. 

We note that BLM specification No. 37 provides that the desired 
road grader would be used in eastern Oregon (rough and mountainous 
country) and in elevations between 3,000 and 6,000 feet above sea 
level at temperature ranges between minus 25° F. and plus 125° F. 
Further, we observe that the weight and engine volume displacement 
specified in BLM specification No. 37 were consistent with the hard 
use expected for the grader, and that the specification by its terms was 
not restricted to one manufacturer. We found nothing of record to 
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indicate that the Trail unit was nonconforming on that Galion’s bid 
was not fairly evaluated in the light of the advertised requirements. 
On the record, we find no reason to disagree with the determination 
that Galion’s bid was nonresponsive. 

Galion also contends that the Trail WABCO 440-H grader as 
powered by a Cummins H-743-C 160 engine was not on the applicable 
QPL. The initial administrative report of April 23, 1970, advised that 
the data submitted by Trail with its bid contained a statement that 
the Cummins H-743-C 160 engine offered with the 440-H grader had 
passed QPL test KM3-1. However, by letter of June 23, 1970, Galion 
was advised by the Acting Director of Survey and Review that its 
statement that the WABCO 440-H grader with the Cummins H-743-C 
160 engine was not on the QPL was correct, and that the statement in 
the April 23 report was in error. The letter further advised that the 
bid submitted by Trail stated correctly that the WABCO 440-H 
grader “with GM power has passed the QPL Test.” 

While the Acting Director was aware of the fact that the WABCO- 
Cummins engine combination was not on the QPL, he believed it could 
be accepted— 

* * * Since the basic WABCO 440H grader was a qualified product, and since 
Paragraph 6.3 of the Federal specification indicates that qualification testing 
applies to the “basic grader and accessories,” it was felt that use of the optional 
larger, better Cummins engine, in place of the standard GM 4-71 engine, was 


acceptable since it exceeded the technical requirements of the solicitation and 
the Federal specification. * * * 


Galion was further advised that since the Cummins engine was a 
superior option to the basic grader, it was the Acting Director’s opinior 
that the requalification of the WABCO 440-H grader with the Cum- 
mins engine was not required. We do not agree. It is evident from an 
examination of Federal specification 00-G-630c, as modified by BLM 
Equipment Specification No. 37, and from the content of the technical 
questionnaire that the road grader proposed to be furnished, together 
with its engine, must be listed on the applicable QPL. Insofar as is 
applicable here, QPL 00-G-630 shows a type I, size 5 grader, manu- 
factured by the Westinghouse Air Brake Company, and designated as 
a model 440-H with GMC engine 4-71. While Trail offered the QPL 
model 440-H grader, it did not offer an engine appearing on this QPL. 
In fact, we have noted that Trail, in submitting its bid, answered “No” 
in responding to the invitation question “Does your bid, including the 
equipment, materials, or supplies offered, comply with the ‘Specifica- 
tions and Provisions’ in this advertisement in every particular?” 

Section 1-1.1101 of the Federal Procurement Regulations (FPR), 
which is governing in this circumstance, provides: 


(a) Whenever qualified products are to be procured only bids or proposals 
offering products which have been qualified prior to the opening of advertised 


449-795 O- 72 - 
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bids or the award of negotiated contracts shall be considered in making an 
awarg. * * * 

The award of a contract on the basis of a bid offering a product not 
listed on the applicable QPL, where the bidder, as here, affirmatively 
stated that its offered product was on the list when, in fact, it was 
not, violated the above-quoted provision. Since Trail’s bid as sub- 
mitted was nonresponsive to the advertised requirements, it should 
not have been considered for award. Cf. 43 Comp. Gen. 839 (1964). 
While the Cummins engine offered with the 440-H grader may have 
exceeded the minimum needs as stated in the invitation, the fact re- 
mains that Trail offered a bid for a road grader on the QPL with an 
engine which was not qualified for use with that grader. Since delivery 
and payment have been made, our Office is precluded from taking any 
corrective action on the procurement under invitation No. P-0-159. 

It has been reported that the contracting officer canceled invitation 
No. P-1-—91, but proposes to readvertise on other than QPL specifica- 
tions because there is no grader on the QPL that would meet the special 
service requirements in rugged, high altitude, wide temperature varia- 
tion, and mountainous country. 

FPR sec. 1-1.305-1 provides that “Federal Specifications shall be 
used by all executive agencies, * * * in the procurement of supplies 
and services covered by such specifications, except as provided in 
§§ 1-1.305-2 and 1-1.305-3.” Section 1-1.305-3 states: 

When the essential needs of an agency are not adequately covered by an exist- 
ing Federal Specification, and the proposed purchase does not come within the 


exceptions described in § 1-1.305-2, the agency may authorize deviations from 
the Federal Specification; * * * 


If the QPL specifications are not adequate for BLM needs, as rep- 
resented, there is authority under the foregoing regulations for the 


agency to deviate from a Federal specification, provided there is 
compliance with the conditions set forth in the subsections of 1—1.305-3. 


[ B-170421 J 


Post Office Department—Star Route Contracts—Readjustment 
Compensation—Method of Computation 


The unilateral change by the Post Office Department from a so-called “operating 
ratio method” to a new formula to determine the readjustment of compensation 
under star route contracts pursuant to 39 U.S.C. 6423 whereby increases in profit 
are governed exclusively by additional capita. expenditures incurred through 
purchase or maintenance of capital goods is not prohibited by the statute, and 
the denial of an adjustment is not considered a dispute concerning a question of 
fact within the meaning of the “‘Disputes” clause of the contract. Although sec- 
tion 6423 gives a star route contractor the right to ask for a readjustment of 
compensation and to expect a reasonable return, the Postmaster General has 
the discretionary authority to, determine that the operating ratio method con- 
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verts a star route contract into an undesirable type of cost-plus contract whereby 
profit is allowed as a percentage cost. 


To the Peoples Cartage, Incorporated, March 30, 1971: 


Reference is made to your letters to this Office dated November 5, 
November 20, 1970, and January 19, 1971, and attachments to these 
letters, in which you claim that the Post Office Department acted 
improperly in changing the method of computing readjustments in 
contract price under the provisions of 39 U.S.C. 6423, which state 
as follows: 


(a) The Postmaster General with the consent of the contractor may read- 
just the compensation under a star route * * * contract for increased or decreased 
costs occasioned by changed conditions occurring during the contract term 
which could not reasonably have been anticipated at the time— 

(1) the original bid was made; or 
(2) the bond for a renewed contract was executed. * * * 

The record shows that in June 1967 seven of your star route con- 
tracts were renewed for a period of 4 years each. Section 9(b) of 
the General Provisions in each of those contracts provides in sub- 
stance for readjustment of compensation under the contract at the 
request of the contractor, as provided in 39 U.S.C. 6423. Section 9(b) 
further provides that a denial of such readjustment shall not be con- 
sidered a dispute concerning a question of fact within the meaning 
of the “Disputes” clause of the contract. Also, Section 9(c) of the 
General Provisions provides for adjustment of compensation to reflect 
union agreements or statutes or regulations which become effective 
during the contract term, and section 11 provides for release of the 
contractor from the contract “under certain circumstances involving 
undue hardship to the Contractor.” 

It appears that in April 1969 you filed application for increased 
compensation under section 9(b) and 39 U.S.C. 6423. You report 
that in the past it had been the practice to allow a profit based on 
approximately the same ratio as existed when the contract was bid 
or renewed; but that this time you were notified by the Post Office 
Department (in late 1969) that the adjustment would be based on 
a new formula whereby increases in profit are governed exclusively 
by additional capital expenditures incurred through purchase or main- 
tenance of capital goods, rather than the so-called “operating ratio 


method.” As a result approximately $11,900 of the $51,160 per annum 
increase which you requested was disallowed. 


You then filed an appeal with the Post Office Department (POD) 
Board of Contract Appeals. On August 14, 1970, the appeal was dis- 
missed without prejudice (POD BCA No. 441) because of the specific 
language in section 9(b) of the General Provisions which excludes 
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application of the Disputes procedure to section 9(b) denials. You 
subsequently filed an appeal with our Office, as suggested by the Board 
of Contract Appeals. 


As stated in your appeal to the Board, you believe that the “operating 


ratio method” is the proper way to determine the compensation adjust- 
ment for the following reasons: 


a. It is common practice in the motor carrier industry to determine costs and 
rates applicable, using the operating ratio principle. 

b. The Interstate Commerce Commission specifically refers to the operating 
ratio in dealing with rates and reports of carriers under their jurisdiction. 

ec. It is my understanding that P.O.D. “Regional Instructions” on pay adjust- 
ments dated Oct. 3, 1967, Filing No. 521-1 takes into consideration on Page 
25 the entire question of the operating ratio, specifically referring to common 
earrier statistics. If there have been any changes to these instructions, other 
than previously mentioned, we are unaware of them. 

d. In recent years, as the larger contractors such as Peoples Cartage became 
prominent, it was required that the amount of profit be submitted as part of 
the cost estimate when bidding. The operating ratio was always used by our 
company when submitting this information. It is interesting to note that many 
changes have taken place on Form 5478, and that these forms previously did 
not even have an item marked “profit” which probably accounts for some of 
the confusion concerning the Operating Ratio. 

e. The ratio is a proper method of determining profit especially during periods 
of inflation because as costs increase, more dollars in the form of profit or retained 
earnings are necessary to conduct your business, and this can only occur if a 
proper ratio is maintained, even then, you never maintain the ratio during 
periods of inflation; because in applying the ratio in the motor carrier industry, 
it is always applied in arrears. 

f. Since we are a Corporation, it is a generally accepted method of determining 
a return on our investment. When the Post Office Department curtails service, 
it has been and is done on a pro rata basis. Profit is also on a Pro Rata basis, 
as we are not allowed to keep the original dollar amount of profit as submitted 
with the bid, a one sided interpretation of the law, as is the case in the filing 
of our new application on Star Route 25010. 


In addition, you contend that since the operating ratio method was used 
when your contracts were renewed, the Post Office Department should 
not be permitted to unilaterally change the procedure to the contrac- 
tor’s detriment during the contract period. 

The Post Office Department concedes that section 6423 was intended 
to give a star route contractor the right to ask for readjustment and 
to expect a reasonable return for his work. However, the Department 
contends that the readjustment was clearly committed to the discretion 
of the Postmaster General and was to be processed under such regula- 
tions as he may prescribe (62 Stat. 477). Since 1948, when the law 
was enacted, a number of different methods of readjustment have 
been used by the Postmaster General. In 1964 the Post Office started to 
use the operating ratio method as an alternate to the Consumer Price 
Index (CPI) basis previously used. Finally, in 1969 the current method 
was adopted. The operating ratio method appears to have been aban- 
doned because it came to be viewed as a means of converting the 
star route contract into an undesirable type of cost-plus contract 
whereby profit was allowed as a percentage of cost. 
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We agree that the operating ratio method does have the aspect of 
x cost-plus-a-percentage-of-cost type contract. In any case, our review 
of the legislative history of the statute confirms the Post Office De- 
partment’s interpretation of its discretionary authority to make these 
readjustments. In B-78175, September 16, 1948, we reviewed the his- 
tory of the then new legislation and we concluded that the Postmaster 
General in his discretion may adjust a star route contract so that 
the contractor will not only be relieved from any loss but will receive 
a reasonable return under the contract. Our decision did not indicate, 
however, that profit should be readjusted on the basis of any particular 
method. In 48 Comp. Gen. 719 (1969), we held that a new contract 

yas created as a result of a section 6423 readjustment. This conclusion 
was confirmed in B-165493, dated December 29, 1970. 

Consistent with the statute and our decisions, we see no basis upon 
which we could require the Department to accept the readjustment 
in compensation which you urge. Section 6423 provides that the read- 
justment must be mutuaily agreed upon. The fact that a new method 
of computing the readjustment was adopted by the Post Office Depart- 
ment after your contracts were renewed does not change the situation. 
As stated by the Post Office Department in its reply to your appeal, 
the statute does not provide for a method or formula for computing 
readjustments, nor does the contract. The Department does recognize 
that when a contractor files application for a readjustment under 
section 6423, the amount accepted by the Postmaster General should 
permit a “reasonable return” to the contractor for his work. In this 
regard, we note the statement of the Board concerning your read- 
justments that the contracting officer has offered new terms “* * * 
which take into account in some way operating ratio and profit.” 

Based on the record before us, we do not find the method used by 
the Post Office Department in computing section 6423 adjustments 
for your contracts to be contrary to law. Your references to other 
methods used by the Post Office Department, or by the Interstate 
Commerce Commission in dealing with rates and reports of carriers, 
are not relevant to a section 6423 situation. Accordingly, your request 
that we direct the Postmaster General to use your suggested method 
for determining the section 6423 readjustments for your contracts is 
denied. 

[ B-170498 J 


Bids—Buy American Act—Foreign Product Determination—Com- 
parison of Foreign and Domestic Component Costs 
In the evaluation under paragraph 6-104.4 of the Armed Services Procurement 


Regulation of microwave transistors of foreign make to be used in electronic 
equipment solicited under a request for proposals to determine if the price dif- 
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ferential imposed by the Buy American Act (41 U.S.C. 10a-d) should be con- 
sidered, the transistors were properly held to be a domestic source end item as 
evidenced by the offeror’s entry of “none” in the block entitled “Excluded End 
’roducts” of the Buy American Certificate, in view of the fact the cost— 
materials, labor, and other items of expense—of the power unit manufactured 
in-house and its case, which together with the transistor comprise the amplifier, 
exceed the cost of the foreign transistor, therefore, constituting the amplifier as 
a domestic source end product within the meaning of the Buy American Act. 


Bids—Buy American Act—Buy American Certificate—Acceptance 


Where an offer is accepted from an offeror who excludes no products from the 
Buy American Certificates, or otherwise indicates he is not offering a domestic 
source end item, the general acceptance of the certificate by contracting officials 
is proper since the offeror is legally obligated under the contract to furnish the 
Government a domestic source end product, and compliance with that obligation 
is a matter of contract administration which has no effect on the validity of the 
contract award. 


Bids—Buy American Act—Foreign Product Determination—Cost 
Information 


Although the cost information which procuring activities obtain when the domes- 
tic source of the item offered is questioned under the Buy American Act (41 
U.S.C. 10a-d), need not be made public as a part of the bid, an agency should 
obtain sufficient information to ascertain that foreign materials constitute less 
than 50 percent of the cost of those materials directly incorporated in the item 
being procured. : 


To Avantek, Inc., March 30, 1971: 


We refer to your protest by letter of July 29, 1970, against the 


award by the Departments of the Army and Navy of certain con- 
tracts to Watkins-Johnson Company (WJ) for the furnishing of 
electronic equipment. The procurements are identified as requests for 
proposals (RFP) DAHCO7-70-R-0185 and RFP DAHCO7-71-R- 
0002, issued by the Army Security Agency (ASA), Vint Hill Farms, 
Virginia, and request for quotations (RFQ) NOO173-70-Q-M766, 
issued by the Naval Research Laboratory (NRL), Washington, D.C. 

The substance of your protest is that WJ uses transistors of foreign 
make in its equipment, the cost of which, you state, runs from 70 to 
80 percent of the total cost of all of the components incorporated in 
the equipment, thereby requiring evaluation of Watkins’ offers as 
foreign offers to which a price differential should be added for the 
purpose of evaluation under the provisions of Armed Services Pro- 
curement Regulation (ASPR) 6-104.4. When thus evaluated, you 
claim, Watkins would not be the low offeror on any of the procure- 
ments in question. 

The Department of the Army has informed our Office that RFP 
DAHCO7-71-—R-0002 has been canceled. Accordingly, only the re- 
maining two procurements will be considered in this decision. 
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You state that under existing procurement practices, when a protest 
is made to a procuring activity that a particular bidder or offeror 
may be offering a foreign source end product as defined in the Buy 
American Act (41 U.S.C. 10a—d) clause incorporated in the pro- 
curement solicitation pursuant to Armed Services Procurement 
Regulation (ASPR) 6-104.5, the investigating Defense Contract 
Administration Services Region (DCASR) accepts as fact the unsup- 
ported statement of the particular bidder or offeror that it is not using 
foreign made components or that the cost of the foreign components 
which the producer is using comprises less than 50 percent of the total 
cost of all components used in the end product. In such circumstances, 
you claim, a verbal protest to the procuring activity against the accept- 
ance of the questioned bid or offer is ineffective. 

In line with the above, you urge that the procurement procedures 
be revised to require DCASR to request from the producer whose bid 
or offer is challenged a list of parts used in the end item, to verify the 
cost of such parts, and to clearly interpret the ASPR provisions relat- 
ing to components in terms of material cost rather than the end item 
price. You further recommend that in those cases which involve pro- 
tested awards a final source inspection be required to insure that any 
foreign components in the items to be shipped to the Government 
account for less than 50 percent of the total component cost. 

With reference to the ASA procurement under RFP DAHCO7-70- 
R-0185, pursuant to which WJ was awarded contract DAHCO7-7 
C-0243 for preamplifier assemblies, you state that the local DCASR 
office (DCASR-Burlingame, California), in response to a request by 
ASA for investigation regarding the use of foreign parts in the WJ 
equipment, simply reported to ASA that the representation by WJ 
that the foreign parts used by WJ did not comprise 50 percent of the 
cost of all components was valid. As to the Navy procurement, award 
of which is being withheld pending our decision on your protest, you 
state that NRL was similarly advised by DCASR that the procure- 
ment item, a low-noise microwave transistor amplifier with integral 
power supply, is not considered foreign under the ASPR provisions. 
We understand that the items under the ASA and NRL procure- 
ments are essentially the same and they both will be referred to as 
amplifiers. 

The records made available to our Office on both of these procure- 
ments show that the solicitations specifically provided that the con- 
tracts would be subject to the provisions of the Buy American Act 
clause set forth in ASPR 6-104.5, which includes the following per- 
tinent language : 
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(a) In acquiring end products, the Buy American Act (41 U.S.C. 10a-d) pro- 
vides that the Government give preference to domestic source end products. For 
the purpose of this clause : 

(i) “components” means those articles, materials, and supplies, which are 
directly incorporated in the end products ; 

(ii) “end products” means those articles, materials, and supplies, which 
are to be acquired under this contract for public use ; and 

(iii) a “domestic source end product” means (A) an unmanufactured end 
product which has been mined or produced in the United States and 
(B). an end product manufactured in the United States if the cost of 
the components thereof which are mined, produced, or manufactured in 
the United States or Canada exceeds 50 percent of the cost of all its 
components. For the purposes of this (a) (iii) (B), components of for- 
eign origin of the same type or kind as the products referred to in 
(b) (i) (ii) or (iii) of this clause shall be treated as components 
mined, produced, or manufactured in the United States. 


* . + e * * . 


(The foregoing requirements are administered in accordance with Executive 
Order No. 10582, dated December 17, 1954. So as to alleviate the impact of 
Department of Defense expenditures on the United States balance of inter- 
national payments, bids offering domestic source end products normally will be 
evaluated against bids offering other end products by adding a factor of fifty 
percent (50%) to the latter, exclusive of import duties. Details of the evaluation 
procedure are set forth in Section VI of the Armed Services Procurement 
Regulation.) 


In the proposal submitted by WJ in response to the ASA solicita- 
tion, WJ made the entry “None” in the block entitled “Excluded End 
Products” beneath the Buy American Certificate on page 2 of the 
Standard Form 33 bid form, thus indicating that no end product was 
excluded from WJ’s certification that each end product to be delivered 
would be a domestic source end product as defined in the Buy Ameri- 
can Act clause. WJ’s proposal was accordingly evaluated as a domes- 
tic offer and, so evaluated, it was low for the items which were 
awarded to it. 

The NRL solicitation Standard Form 18, provided space on its face 
for offerors to furnish the city and country of origin “if the material 
you are offering is foreign made.” WJ’s low quotation carried no entry 
in this space, nor was there any indication elsewhere in the quotation 
as to the foreign product content of the equipment offered by WJ. The 
quotation was therefore regarded as a domestic offer for evaluation 
purposes. 

The reports furnished to our Office by the Departments of the Army 
and Navy with respect to your protest of July 29, 1970, include re- 
ports by DCASR-Burlingame stating that DCASR representatives 
visited WJ’s plant and discussed the respective procurements with 
WJ’s contract administration personnel; reviewed purchase orders, 
cost data, and specifications; and made a visual examination of the 
microwave transistor amplifiers and the components which are di- 
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rectly incorporated into the amplifiers. In addition, representatives 
of our San Francisco Regional Office have also visited WJ and have 
inspected its records and observed the amplifiers and the foreign 
source microwave transistors which WJ uses in the manufacture of 
the amplifiers required under these procurements. Further, our rep- 
resentatives have also conferred with WJ’s transistor supplier and 
with DCASR and have verified the respective foreign and domestic 
component costs as reported by DCASR. 

The information thus obtained by DCASR and our Office is, of 
course, proprietary to WJ and was submitted on a confidential basis. 
While we may not divulge any specific cost data, you are advised that 
our evaluation of the cost information requires the conclusion that 
the cost of only one of the domestic components, the power unit which 
is manufactured in-house by WJ for the subject procurements, nearly 
equals the cost of the microwave transistors, which are the only foreign 
made parts in the WJ amplifiers. When the cost of power unit is com- 
bined with the cost of the case, another domestic component of the 
amplifier, the total cost of these two domestic components exceeds the 
cost of the foreign transistors, thus constituting the amplifier a do- 
mestic source end product, as defined in the Buy American Act clause 
even if the transistors classify as components as you contend. 

In your letter of July 29, 1970, you compare the estimated cost of 
the transistors with the estimated cost of materials and/or components 
used in the manufacture of a typical amplifier. A component is defined 
in the Buy American Act clause as meaning those articles, materials 
and supplies which are directly incorporated into the end products, 
and the comparative cost of the domestically manufactured compo- 
nents and the foreignly manufactured components serves as the basis 
for determining whether a manufactured article being acquired under 
u contract can be classified as a domestic source end product. Although 
you included in your computations the cost of labor to machine and 
assemble the case for the amplifier (which case you seem to accept as 
being a domestic component and estimate its cost at $50), you did not 
include labor and manufacturing costs for other components of the 
amplifier. As indicated above, it is our view that the power unit may 
also be reasonably considered as being directly incorporated in the 
amplifier, and is therefore a component of that end product within 
the meaning of the Buy American Act clause. In this connection we 
understand that the power assembly, while composed of individual 
electrical parts, is incorporated into a metal case or shell, is identifi- 
able as a distinct unit, may be used separately. and serves the basic 
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function of the power supply of the amplifier. In such context we 
believe the amplifier’s power unit may be compared with the electric 
motor which was viewed as a component of the circulating pump 
unit considered in our decision which is reported at 46 Comp. Gen. 
813 (1967). 

It is obvious that in purchasing components, the price paid for the 
components includes, in addition to the cost of materials, the cost of 
the labor and other items of expense related to the manufacture of 
the components. As to the components which a Government contractor 
manufactures in-house, it is equally apparent that the expenses in- 
curred in producing those items constitute as much a part of the cost 
of the components as the cost of the materials used therein. In this 
case, therefore, in determining the cost of the power unit in WJ’s 
amplifiers, we have included, under the principle enunciated in 39 
Comp. Gen. 695 (1960), as elements of the cost of that component 
not only the cost to WJ of the materials used therein but also its costs 
for labor, plus overhead and general and administrative rates, as 
approved by the Defense Contract Administration Area, Palo Alto, 
California. When so computed, the cost of the power unit component 
and the cost of the case are sufficient to constitute the WJ amplifier 
a domestic source end product. 

As to the general acceptance of the Buy American Certificate by 
contracting officials, we have held that where an offer is accepted 
from an offeror who excludes no products from the certificate or other- 
wise indicates that he is not offering a domestic source end item, the 
offeror is legally obligated under its contract to furnish the Govern- 
ment a domestic source end product, and compliance with that obliga- 
tion is a matter of contract administration which has no effect on the 
validity of the contract award. B-150652, July 19, 1963; B-153899, 
September 24, 1964; 47 Comp. Gen. 624, 626 (1968). 

In line with the foregoing, we find no objection to the award to 
WJ of either the ASA contract or the proposed NRL contract, and 
your protest against such awards is therefore denied. 

As to the information which procuring activities should obtain 
when the domestic source of the item offered is questoned, we have 
stated that detailed cost information need not be made public as a 
part of the bid. 39 Comp. Gen. 695, 699 (1960). We believe, however, 
that the agency should obtain sufficient information to ascertain that 
foreign materials constitute less than 50 percent of the cost of those 
materials directly incorporated in the item being procured. We are 
therefore calling this matter to the attention of the contracting agen- 
cies involved in your protests. 
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Compensation—Overtime—Inspectional Service Employees—Sky- 
jacking Prevention 


Customs inspectors who conduct predeparture inspection of air passengers bound 
for overseas as a deterrent to skyjacking in accordance with a Presidential 
program are not entitled to the payment of overtime compensation under 
19 U.S.C. 267, but rather under the Federal Employees Pay Act of 1945 (5 U.S.C. 
5542), even though the inspections are necessary for the safety of passengers 
and for the protection of air carriers against air piracy, as the inspection duties 
involved would not be the custom duties prescribed by 19 U.S.C. 267, which are 
duties performed in connection with lading on Sundays, holidays, or at night 
of merchandise or baggage entered for transportation under bond or for exporta- 
tion with the benefit of drawback, or other merchandise or baggage required to 
be laden under customs supervision. 


To the Secretary of the Treasury, April 5, 1971: 


This is in reply to letter of January 25, 1971, from the Assistant 
Secretary (Enforcement and Operations), reference CC 191.11 G, 
requesting our decision as to whether customs inspectors may receive 
overtime at the rate specified in section 5 of the act of February 13, 
1911, as amended, 19 U.S.C. 267, when they are assigned to conduct 
predeparture inspection of passengers embarking on selected aircraft 
bound for overseas destinations in accordance with part of a 
Presidential program to deal with the problem of air piracy. The 
inspection is carried out pursuant to a memorandum of understanding 
between the Department of the Treasury and the Department of 
Transportation. 

The letter of the Assistant Secretary reads in part as follows: 


Customs has in the past paid 1911 Act overtime, and obtained reimbursement 
therefor, when overtime night, Sunday or holiday services were performed in 
connection with the clearance of vessels and aircraft pursuant to the provisions 
of 46 U.S.C. 91 and 49 U.S.C. 1509. Also, it appears that the services in connec- 
tion with predeparture inspections may properly be requested by a Government 
agency as well as by the public, since heretofore Customs has obtained reim- 
bursement from the Department of Commerce appropriation for inspectional 
services in connection with the Export Control Regulations (15 CFR 368.1, 
et seq.). The Federal Aviation Agency has agreed in general to reimburse the 
Bureau of Oustoms out of its appropriated funds for predeparture inspections 
of air passengers and their baggage (although they have not been asked specifi- 
cally to agree to payments for overtime services at 1911 Act rates). 

* - o ‘ * © 


The actual predeparture inspectional operation performed by the individual 
inspector is essentially similar to that performed on passengers and baggage 
arriving from overseas. At times, the same Customs officer performing inspec- 
tional services at nights or on Sundays or holidays for passengers and baggage 
on flights arriving from overseas may also be detailed to perform inspectional 
services on a departing flight as a deterrent to skyjacking; at other times, one 
inspector may be assigned during the entire overtime period to overseas arrivals 
while another performs predeparture inspections. 


Although 19 U.S.C. 267 does not by its own terms limit its applica- 
tion to merchandise, passengers, or cargo arriving from overseas, our 
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decision has been requested since the implication in certain of our prior 
decisions has been that purely enforcement functions may, perhaps, 
not be subject to the rates in such statute. The Assistant Secretary also 
returned the claim of Mr. Lebron H. Herring (Z-2437593), who per- 
formed overtime work in connection with the air security program, for 
the difference in overtime paid him under the provisions of 5 U.S.C. 
5542 and that payable under 19 U.S.C. 267, which was forwarded to 
the Bureau of Customs by our Claims Division. 

Section 267 of Title 19 reads in part as follows: 

The Secretary of the Treasury shall fix a reasonable rate of extra compensa- 
tion for overtime services of inspectors, storekeepers, weighers, and other 
customs officers and employees who may be required to remain on duty between 
the hours of five o’clock postmeridian and eight o’clock antemeridian, or on 
Sundays or holidays, to perform services in connection with the lading or un- 
lading of cargo, or the lading of cargo or merchandise for transportation in 
bond or for exportation in bond or for exportation with benefit of drawback, or 
in connection with the receiving or delivery of cargo on or from the wharf, or 
in connection with the unlading, receiving, or examination of passengers’ bag- 
gage such rates to be fixed on the basis of one-half day’s additional pay for 
each two hours or fraction thereof of at least one hour that the overtime extends 
beyond five o’clock postmeridian (but not to exceed two and one-half days’ 
pay for the full period from five o’clock postmeridian to eight o’clock aute- 
meridian), and two additional days’ pay for Sunday or holiday duty. * * * 

Sections 1451 and 1452 of Title 19 provide for the payment of over- 
time to customs officers and employees in accordance with the provi- 
sions of 19 U.S.C. 267 when they are assigned to duty in connection 
with the lading on Sundays, holidays, or at night of merchandise or 
baggage entered for transportation under bond or for exportation with 
the benefit of drawback, or other merchandise or baggage required 
to be laden under customs supervision. 

While the inspection procedure here involved is necessary for the 
safety of air passengers and for the protection of air carriers against 
air piracy, it is not made incident to the lading of merchandise or 
baggage for transportation under bond or for exportation with the 
benefit of drawback, or other merchandise or baggage required to be 
laden under customs supervision. In other words such duties are not 
regarded as pertaining to Customs functions required by law. There- 
fore, it is our view that customs inspectors are not entitled to overtime 
compensation under 19 U.S.C. 267 when they perform inspections 
under the Presidential program to deal with the air piracy problem. 
Rather, any overtime compensation would be payable under the 
Federal Employees Pay Act of 1945, now 5 U.S.C. 5542. 

Mr. Herring is being furnished a copy of this decision with advice 
that his claim is denied in accordance therewith. 
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Transportation—Household Effecte—Military Personnel—Weight 
Limitation—Minimum for Audit Purposes 

A proposed procedure to establish a minimum weight of 300 pounds for the 
examination of shipping documents of household goods shipments to determine 
if there are excess costs on account of members of the uniformed services ex- 
ceeding their authorized weight allowances would not satisfy the audit require- 
ments of the United States General Accounting Office and may not be approved 
as there is no legal basis for disregarding shipments weighing less than 300 
pounds in determining whether excess costs are involved when to do so could 
serve to permit shipment at Government expense of weights in excess of those 
prescribed by the Joint Travel Regulations implementing 37 U.S.C. 406 authoriz- 
ing shipment. Moreover, departments have the responsibility to maintain 
adequate controls in order to determine when shipments involving excess costs 


have been made and to take appropriate action to recover the amount of any 
excess costs. 


To the Secretary of the Army, April 6, 1971: 


Further reference is made to letter of September 29, 1970, from 
the Assistant Secretary of the Army, requesting our opinion relative 
to a proposed procedure pertaining to the examination of shipping 
documents for the purpose of determining excess costs resulting from 
shipments in excess of the weight allowance of household effects au- 
thorized for military personnel under the Joint Travel Regulations. 
The request has been assigned PDTATAC Control No. 70-49, by the 
Per Diem, Travel and Transportation Allowance Committee. 

The Assistant Secretary says that a staff study was made at the 
Army Finance Center, Indianapolis, Indiana, of the shipments of 
household goods of military personnel under its jurisdiction. As a re- 
sult of the study, the Finance Center is requesting approval of a pro- 
posed procedure which would establish a minimum weight of 300 
pounds for the examination of shipping documents of household goods 
shipments to determine if there are excess costs on account of members 
exceeding their authorized weight allowances. The Assistant Secretary 
therefore requests our opinion as to whether the proposed procedure 
would satisfy the audit requirements of our Office. 

In the letter from the Finance Center, it is explained that under 
current procedures EAM (electronic accounting machine) data cards 
are prepared for all shipments of personal property moved on Gov- 
ernment bills of lading. These cards are then processed on a computer 
system which accumulates the data for each member by Social Se- 
curity Account Number. When the accumulated weights exceed the 
authorized allowance, a potentially excess cost report is printed out for 
adjudication. If the potentially excess case is determined to be excess, 
and the related excess cost is greater than $10, then a claim is initiated 
by issuance of a pay adjustment authorization form (DD 139). 
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It was stated that for the purpose of the study, assumptions were 
made that the primary objective of the mission is to effect the great- 
est possible savings to the Government. The secondary objective is to 
act as a deterrent, inducing members not to exceed their authorized 
weight allowance when shipping household effects. The study was to 
show that the effective accomplishment of the twofold objectives of 
the mission does not require examination of all household goods ship- 
ments and that maximum recoupment of excess claims at prohibitive 
processing costs is contrary to the primary objective. 

The study is said to have utilized a random sampling technique 
under which 513 case folders were selected from the 1969 case files. 
Of those cases, 76 were discovered to involve billable excess costs. On 
the basis of the excess claims amounts and the weights of the ship- 
ments, there was estimated the dollar amount of claims by 100-pound 
weight groups. In order to compute adjudication costs, a subsample 
of 274 cases was then selected from the 513 cases and arranged by 
weight groups in 100-pound intervals. The data showed the estimated 
loss of claims which would not be discovered or be billed and, also, 
the processing cost savings, with a projected net savings to the Gov- 
ernment for each weight cutoff. 


The study also contains a graph comparing the average billable 
excess cost with average processing cost on the basis of the projected 
sampling data. This shows that in weights in excess of 300 pounds, the 
cost of processing a case breaks sharply downward and the billable 
amount breaks sharply upward, with a break-even point at 348 
pounds. It was therefore determined that the data, which was said 
to be representative and which may be used to project future results, 
demonstrates that a weight cutoff of 300 pounds would be feasible 
and desirable, resulting in a net savings to the Government, including 
personnel savings of several spaces. 


Section 406 of Title 37, United States Code, authorizes in connec- 
tion with a change of temporary or permanent station, the transpor- 
tation and storage of baggage and household effects of military per- 
sonnel within such weight allowances as prescribed by the Secretaries 
concerned. 

Paragraph M8003-1, Joint Travel Regulations, promulgated pur- 
suant to the authority cited above, provides a table of weight allow- 
ances on a graduated weight scale for temporary and permanent 
changes of stations, according to grade or rank of military personnel 
commencing with aviation cadets and then enlisted members in grade 
E-4, having the specified service requirements. A footnote to the 
table cites section 616 of the Defense Department Appropriation Act, 
1970, Public Law 91-171, 83 Stat. 483, which limits the members to a 
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maximum net weight of 13,500 pounds in any one shipment chargeable 
to funds appropriated by that act. A similar limitation is contained in 
the 1971 appropriation act (Sec. 816, Public Law 91-668, January 11, 
1971, 84 Stat. 2033). Paragraph M8003-2 prescribes a restriction of 

2,000 pounds or 25 percent of the maximum change-of-station weight 
allowance prescribed in subparagraph 1 for shipment of household 
goods and personal effects of members to and from overseas stations 
where quarters are furnished with Government-owned furnishings. 

Paragraph M8007-2 of the regulations provides that the Govern- 
ment’s maximum transportation obligation is the cost of a through 
household goods movement of a member’s prescribed allowance in one 
lot between authorized places at a valuation equivalent to the lowest 
applicable rate established in the carrier’s tariffs. The member will 
bear all transportation costs arising from shipment in more than one 
lot, for distances in excess of that between authorized points, and for 
weights in excess of the maximum allowances prescribed in paragraph 
M8003-1. Paragraph M8008-1 of the regulations provides that for 
members for whom no weight allowance has been prescribed, not more 
than 200 pounds of baggage may be shipped at er expense 
to a new station. 

Our review of the statistical sampling plan appears to indicate that 
because of the small sample sizes on which the estimates are based, 
the dollar projections for “loss of claims” are subject to very large 
sampling errors. And, while the study indicates a savings to the Gov- 
ernment under the proposed change in procedure, such proposal does 
not take into account the savings to the Government because of the 
deterrent effect in assembling data as to the total weight of goods 
shipped by members with a view to recovery of excess costs, and the 
increased costs that would likely result if this deterrent were removed. 

The proposal obviously would have the effect of increasing the au- 
thorized weight allowance of 200 pounds prescribed for members in 
the applicable grades to 299 pounds since any shipment weighing 
less than 300 pounds would be excluded from further consideration 
in determining excess costs. 

Likewise, the proposal would have the effect of increasing the weight 
allowance for all members whose goods are moved in multiple ship- 
ments, where the weight of a single shipment is less than 300 pounds, 
as the weight of that shipment would be excluded in determining the 
total weight shipped. This could result in expenditures for shipments 
in excess of the weight limitations fixed by statute as well as the 
limitations set forth in the Joint Travel Regulations. 

Under the above-mentioned regulations and statutory provisions, it 
is the responsibility of the departments to maintain adequate controls 
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in order to determine when shipments involving excess costs have been 
made and to take appropriate action to recover the amount of excess 
costs in such cases. While the method used to identify such excess ship- 
ments is primarily for administrative determination, any such method 
must be consistent with the requirements of the governing laws and 
regulations; and we are of the opinion that there is no legal basis for 
disregarding shipments weighing less than 300 pounds in determining 
whether excess costs are involved when to do so could serve to permit 
the shipment at Government expense of weights in excess of those 
authorized by law and regulations. Therefore, the proposed procedure 
would not satisfy audit requirements and we may not give it our 
approval. 


[ B-163422 J 


Officers and Employees—Hours of Work—Administrative Deter- 
mination—Uncommon Tours of Duty 


The establishment of the first 40 hours of duty as the basic workweek of Gov- 
ernment quality control inspectors due to the release from work of contractor 
employees when unpredictable interruptions and delays occur in the checkout of 
missiles prior to launch—countdown—was in accord with 5 U.S.C. 6101 and Civil 
Service Regulation 610.111, which authorize uncommon tours of duty to main- 
tain efficient operations and prevent cost increases. Therefore, the determination 
of an arbitration board under Executive Order No. 10988 procedures that the 
new work schedule was in violation of the collective bargaining contract requires 
no compensation and leave adjustments. Moreover, the Dxecutive order provides 
that arbitration “shall be advisory in nature with any decision or recommenda- 
tion subject to the approval of the agency head.” 


To the Secretary of the Air Force, April 8, 1971: 


This refers to letter of February 5, 1971, from the Acting Assistant 
Secretary, Manpower and Reserve Affairs, requesting a decision con- 
cerning the effect of an arbitration award under the provisions of 
F xecutive Order No. 10988, dated January 17, 1962, when it conflicts 
with action taken by the head of a Federal agency under statutory 
authority. 

The information furnished shows that the situation involved in the 
arbitration award is peculiar to the mission of the Patrick Air Force 
Base Test Site office which is responsible for quality control of missile 
launches at the Air Force and National Aeronautics and Space Ad- 
ministration in the Cape Kennedy area. The quality control standards 
are developed and applied by contractor employees under the review 
of Government Space Systems Quality Control representatives usually 
called quality control inspectors. The missile contractor established a 
timetable for the checkout of missiles prior to launch—the count- 
down. The complex makeup of missile components and the experi- 
mental nature of launches frequently result in malfunctions which 
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cause downtime; i.e., unpredictable interruptions and delays. As these 
occur, the countdown stops, and the contractor responsible for the 
countdown releases his employees. 

It is stated that until the malfunction is corrected, neither contractor 
employees nor Government inspectors who oversee their work are 
needed. When the countdown resumes, it may be necessary to re- 
schedule work for periods of 8 to 12 or more hours within the same 
24-hour period, sometimes for several consecutive days, sometimes on 
alternate days. Under regularly scheduled tours of duty employees not 
needed during countdown time still must be gainfully employed for 
8 consecutive hours; e.g., 8 a.m.—4:30 p.m., regardless of any addi- 
tional work they may be required to perform later on during the same 
24-hour period when launch activities are resumed. Employees work- 
ing under such conditions will be forced eventually by sheer fatigue 
to take time off. For this reason, the Commander, Patrick Air Force 
Base Test Site, determined he could best accomplish his mission and 
more effectively utilize his work force by the establishment of tours 
of duty consisting of the first 40 hours of work performed within the 
administrative workweek. 

Under the authority of 5 U.S.C. 6101 and Civil Service Regulation 
610.111, first 40-hour tours of duty were duly scheduled for quality 
control inspectors effective December 2, 1968. The employees were 
paid overtime compensation for work performed in excess of 40 hours 
a week, night differential for work scheduled in advance and per- 
formed on successive nights between the hours of 6 p.m. and 6 a.m., 
and they earned and were charged leave under appropriate 
regulations. 

One of the employees so scheduled filed a grievance against the 
Commander, Patrick Air Force Base Test Site, protesting the new 
work schedule and in accordance with the Patrick Air Force Base— 
Lodge 2480 American Federation of Government Employees agree- 
ment, an arbitrator was designated to resolve the matter. A hearing 
was held in June 1969 at which time representatives of both union 
and management were heard. The arbitrator’s advisory award ren- 
dered November 7, 1969, concluded that although there was no evi- 
dence that employees had not been paid properly, first 40-hour tours 
of duty were in violation of the collective bargaining contract in that 
the work schedule was not discussed with the union before it was im- 
plemented; and management had failed to show in the hearing that 
the work requirements of the missile launch activity were met more 
efficiently by the use of the new work schedule. 

The arbitration award is quoted in the letter as follows: 


The Arbitrator finds that the establishment and application of the First Forty 
Hour schedule was in violation of the collective bargaining contract between 
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parties. The grievant, and all other Quality Assurance Inspectors similarly situ- 
ated having joined in the grievance, are therefore to be made whole for any 
losses suffered as a consequence of the application of the First Forty Hour 
schedule including overtime, premium pay, night differential as well as adjust- 
ments to annual and sick leave. 


It is stated that the arbitration was based on the following govern- 
ing directives: 
Executive Order 10988, Section 8(b). Procedures established by an agreement 
which are otherwise in conformity with this section may include provisions for 
the arbitration of grievances. Such arbitration shall be advisory in nature with 
any decisions or recommendations subject to the approval of the agency head. 
Air Force Regulation 40-702, paragraph 10 (Air Force implementation of Dxec- 
utive Order 10988). The arbitrator is an impartial third party from outside the 


Air Force. The arbitrator investigates the facts, conducts a hearing, if necessary, 
and renders an advisory decision to the Secretary of the Air Force. 


Memorandum of Agreement, Patrick Air Force Base, Florida, and Lodge No. 
2480 American Federation of Government Employees, AFL-CIO: Article IV, 
Section 1. “It is agreed that matters appropriate for consultation and negotia- 
tion between the parties shall include personnel policies and practices and work- 
ing conditions, including but not limited to such matters as safety, training, 
labor-management cooperation, employee services, methods of adjusting griev- 
ances and appeals, granting leave, promotion plans, demotion practices, pay 
practices, reduction-in-force practices and hours of work which are within the 
discretion of the Base Commander.” Article XI, Section 2. “Uncommon tours of 
duty may be established when necessary for efficient operations when the cost 
of operations can thus be reduced without imposing undue hardships on employ- 
ees.” [Italic supplied.] 

It is stated that the acceptance of the arbitrator’s award raises the 
question whether work schedules properly established by management 
under applicable regulations and under which work was performed 
by employees during tours of duty consisting of the first 40 hours of 
work performed in the administrative workweek, can legally be set 
aside as an artificial regular 8-hour daily work schedule constructed 
and used as a basis to recompute retroactively employees’ pay and 
leave accounts. 

The following questions are submitted : 

Is there any authority which will permit the Air Force to comply with the arbi- 
tration award made under the provisions of Dxecutive Order 10988 by setting 
aside a tour of duty established under statutory and regulatory authorities and 


establishing an artificial tour of duty retroactively for the same period for the 
purpose of adjusting employees’ pay and leave? 


If there is such authority, what procedure may be used to recompute an employ- 
ee’s pay and leave on the basis of a regular 8-hour daily tour of duty when he 
actually worked and was paid on the basis of a first 40-hour tour of duty? 


Section 8 of Executive Order No. 10988, effective during the period 
here involved, authorizes procedures to be established by agreement 
which may include provisions for the arbitration of grievances. Such 
arbitration “shall be advisory in nature with any decisions or recom- 
mendations subject to the approval of the agency head.” Also, section 
10 of AFR 40-702, in effect at the time, provided that any decision 
rendered by an arbitrator is an advisory decision to the Secretary of 
the Air Force. Black’s Law Dictionary, Fourth Edition, defines ad- 
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visory as “Counselling, suggesting, or advising, but not imperative 
or conclusive.” Thus, any advisory opinion rendered by a duly ap- 
pointed arbitrator under procedure provided for in Executive Order 
No. 10988 must necessarily be viewed as merely an opinion of the 
arbitrator and not binding on the agency except when approved by 
the head thereof. 


However, it appears questionable whether the matter was proper 
in the first instance for arbitration. 


Section 7 of Executive Order No. 10988 provides as follows: 


Sec. 7. Any basic or initial agreement entered into with an employee organiza- 
tion as the exclusive representative of employees in a unit must be approved 
by the head of the agency or an official designated by him. All agreements 
with such employee organizations shall also be subject to the following require- 
ments, which shall be expressly stated in the initial or basic agreement and 
shall be applicable to all supplemental, implementing, subsidiary or informal 
agreements between the agency and the organization: 

(1) In the administration of all matters covered by the agreement officials 
and employees are governed by the provisions of any existing or future laws 
and regulations, including policies set forth in the Federal Personnel Manual 
and agency regulations, which may be applicable, and the agreement shall at all 
times be applied subject to such laws, regulations and policies ; 

(2) Management officials of the agency retain the right, in accordance with 
applicable laws and regulations, (a) to direct employees of the agency, (b) to 
hire, promote, transfer, assign, and retain employees in. positions within the 
agency, and to suspend, demote, discharge, or take other disciplinary action 
against employees, (c) to relieve employees from duties because of lack of work 
or for other legitimate reasons, (d) to maintain the efficiency of the Government 
operations entrusted to them, (e) to determine the methods, means and per- 
sonnel by which such operations are to be conducted; and (f) to take whatever 
actions may be necessary to carry out the mission of the agency in situations 


of emergency. 

The above-quoted section provides among other things that any 
agreement entered into with an employee organization shall be gov- 
erned by the provisions of any existing or future laws or regulations. 
Under 5 U.S.C. 6101(a) (3) the first 40 hours of duty performed 
within a period of not more than 6 days of the administrative work- 
week may be established as the basic workweek when it is determined 
that the organization would be seriously handicapped in carrying out 
its functions or that costs would be substantially increased. Also, 
see paragraph 610.111(b) of the Civil Service Commission’s regula- 
tions contained in Title 5, Code of Federal Regulations. Moreover, 
under Article XI, section 2, of the Memorandum of Agreement, man- 
agement specifically retained authority to establish uncommon tours 
of duty when necessary for efficient operations when the cost of oper- 
ations can thus be reduced without imposing undue hardships on 
employees. 

Since, as above indicated, the management officials of the agency 
retained the right in accordance with applicable laws and regulations 
to maintain the efficiency of the Government operations entrusted to 
them and to determine the methods and means by which such opera- 
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tions are to be conducted, it does not appear that the matter of the 
workweek which was administratively established in accordance with 
existing law and regulations in order to efficiently accomplish the 
organization’s mission would be subject to arbitration. 

The first question is therefore answered in the negative which ren- 
ders unnecessary any answer to question two. 


[ B-167006 J 


District of Columbia—Federal City College—Investments 


Since the Federal City College is a land grant college within the purview of 
the “First Morrill Act” as provided by the District of Columbia Education 
Act, the land grant funds available to the college are exempted from 47 D.C. 
Code 135, which directs investment in United States Treasury securities, and 
the Congress in the education act approved investment in accordance with 
the land grant act in “bonds of the United States or of the States or some other 
safe bonds.” “Other safe bonds” are the obligations of various Federal agencies, 
other than Treasury securities, that are guaranteed by the U.S., industrial 
bonds approved for investment by fiduciaries under the Rules of the U.S. District 
Court, and certificates of deposit in federally insured banks, but not savings 
accounts in banks or savings and loan associations. Furthermore, deficiencies 
from investments may be made up from appropriations, and to minimize losses, 
bonds may be sold before maturity. 


To the Mayor-Commissioner, District of Columbia, April 8, 1971: 


Reference is made to your letter of January 18, 1971, with en- 
closures, concerning the investment of the land-grant endowment 
to Federal City College, pursuant to the provisions of Public Law 
90-354, approved June 20, 1968, 82 Stat. 241. 

Public Law 90-354 amended title I of the District of Columbia 
Public Education Act, Public Law 89-791, to provide that the Federal 
City College, an educational institution of the District of Columbia, 
shall be considered to be a land-grant college in accordance with the 
provisions of the act of July 2, 1862, as amended, known as the “First 
Morrill Act,” 7 U.S.C. 301-305, 307, 308. In lieu of the donation of 
public lands or land scrip for the endowment and maintenance of the 
college, the act authorized appropriations in the amount of $7,241,706 
and provided that amounts appropriated shall be considered to have 
been granted to the District subject to those provisions of the First 
Morrill Act applicable to the proceeds from the sale of land or land 
scrip. The act also provided that the term “State” as used in the First 
Morrill Act, as well as other applicable legislation, shall include the 
District of Columbia. In May 1970, pursuant to this act, the college 
was the recipient of a land-grant award of $7,240,000 which was 
invested, in accordance with the longstanding policy of the District, 
in United States Treasury securities. 

In order to achieve a higher rate of return than that normally af- 
forded by Treasury securities, the District of Columbia Board of 
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Higher Education proposes to invest a portion of these funds in other 
than Treasury securities. Specifically, you state the Board proposes 
to invest in: 


1. Certificates of deposit in District of Columbia banks ; 

2. In a black-oriented savings and loan association in the District : 

8. In industrial bonds which are on the list approved for investments by 
the District of Columbia fiduciaries, and ; 


4. U.S. Government investments other than U.S. Treasury Securities. 


As noted in your letter, section 4 of the First Morrill Act, 7 U.S.C. 
304, provides, in pertinent part: 


* * * All moneys derived from the sale of lands * * * and from the sale of land 
scrip shall be invested in bonds of the United States or of the States or some 
other safe bonds; or the same may be invested by the States having no State 
bonds in any manner after the legislatures of such States shall have assented 
thereto and engaged that such funds shall yield a fair and reasonable rate of 
return, to be fixed by the State legislatures, and that the principal thereof shall 
remain forever unimpaired: Provided, that the moneys so invested or loaned 
shall constitute a perpetual fund, the capital of which shall remain forever 
undiminished * * * [Italic supplied.] 


You enclosed a letter dated September 2, 1970, to the District Board 
of Higher Education, in which the Associate Commissioner for Higher 
Education, United States Department of Health, Education, and 
Welfare advised that the proposed investments “would in our view 
be legally permissible investments of Land-Grant funds under section 
4 of the First Morrill Act (7 U.S.C. 304) to the extent that each is 
fully insured by an agency of the United States or is a permissible 
investment of trust funds by fiduciaries under Rule 23 of the Local 
Rules of the U.S. District Court for the District of Columbia.” 

While you note that the opinion of the Associate Commissioner 
“cannot control any restrictions, legal or otherwise, which might exist 
insofar as investments by the District of Columbia are concerned,” in 
view of this opinion and the above quoted portions of the First Morrill 
Act, you raise the following four questions: 

Question 1: May the District of Columbia invest land grant funds in other 
than United States Government Securities? 

Question 2: If the answer to Question 1 is in the affirmative, do certificates of 
deposit, passbook savings accounts and/or industrial bonds fall within the invest- 
ment intent of Section 304, Title 7, U.S. Code? 

Question 3: What constitutes “other safe bonds” or “investments in any man- 
ner” as stated in Section 304, Title 7, U.S. Code? 

Question 4: Would investment in Federal Land Bank Bonds, Banks for Coop- 
erative Debentures, Federal National Mortgage Issues, and Government National 
Mortgage Association Participation Certificates constitute “investment in bonds 
of the United States” or “other safe bonds?” 

You further quote from section 5 of the First Morrill Act, as 
amended, 7 U.S.C. 805, which provides, in pertinent part: 

* * * If any portion of the fund invested, as provided by Section 804, of this 
title, or any portion of the interest thereon, shall, by any action or contingency, 


be diminished or lost, it shall be replaced by the State to which it belongs, 
so that the capital of the fund shall remain forever undiminished * * * 
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Since engagement in an investment program such as that proposed 
could result in loss of principal, you ask: 

Question 5: Would appropriations of the District of Columbia be available to 
offset a loss or shortage in the principal or interest, as required by Section 306, 
Title 7, U.S. Code? 

In our view the land-grant endowment funds received by the District 
may be invested in other than United States Treasury securities. Sec- 
tion 1 of Public Law 90-354 grants to the District of Columbia the 
status of a “State” as that term is used in the First Morrill Act, as well 
as other applicable law. The purpose of Public Law 90-354 is to pro- 
vide to the citizens of the District the same educational opportunities 
available to the citizens of the 50 States, each of which already has a 
land-grant college, by creating in the District a land-grant college. 
The District is to be treated as though it were a State and the financial 
benefits inuring under the act to Federal City College, including the 
$7.2 million capital grant, are calculated as though the District were a 
State. There are no specific restrictions in Public Law 90-354 on the 
types of investments in which the District may invest this money. 

Public Law 90-354 provides, in part, that the amounts appropriated 
pursuant to the authorization therein to appropriate the sum of 
$7,241,706 shall be held and considered to have been granted to the Dis- 
trict of Columbia subject to those provisions of the 1862 act applicable 
to the proceeds from the sale of land or land scrip. Section 305 of Title 
7, United States Code, provides in effect, that before a Morrill Act 
grant may be made to a State, the State, by legislative act, must signify 
its assent to the provisions set out in 7 U.S.C. 301-304, as well as to the 
conditions set forth in 7 U.S.C. 305. In this connection, insofar as the 
District of Columbia is concerned, section 110 of title I of the District 
of Columbia Public Education Act, as amended by Public Law 90-354, 
81 D.C. Code 1610, provides that the enactment of sections 107 and 
109 of title I, 31 D.C. Code 1607 and 1609, shall, as respects the District 
of Columbia, be deemed to satisfy any requirement of State consent 
contained in any of the laws or provisions of law referred to in such 
sections. The legislative history of Public Law 90-354 discloses the 
purpose of section 110 to be as follows (H. Rept. No, 1465, 90th Cong., 
page 11): 

Section 110 of the amendment conforms to the requirements of the First 
Morrill Act, which provides that the provisions of that Act shall not become 
effective as to any State until the legislature of the jurisdiction signifies its 
acceptance of the terms and conditions of the Act. The Congress, as the legis- 
lature for the District of Columbia, provides the necessary acceptance of the 
terms and conditions of the Act in this section, which, coupled with the enabling 


authority in sections 107 and 109, provides for the full participation by the 
District of Columbia. 
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Thus, it may reasonably be said that the Congress has accepted, or 
assented to, for the District of Columbia, the provisions of 7 U.S.C. 
304, including the investment of the moneys “in bonds of the United 
States or of the States or some other safe bonds.” 

Also, while there is no specific mention of this matter in the legis- 
lative history available to us, it appears from the reports of both the 
House and Senate Committees on the District of Columbia that the 
Congress assumed that the funds might be invested in other than Treas- 
ury securities. Thus, on page 3 of House Report No. 1465, which accom- 
panied H.R. 15280, 90th Congress, it is stated that the funds are “* * * 
to be an endowment to be invested in bonds * * *.” There is no indica- 
tion that the bonds must be bonds of the United States. In addition, the 
same report states that the principal may not be impaired and “* * * if 
diminished would have to be restored by the District.” Since the prin- 
cipal would presumably not be impaired if invested in Government 
securities, the clear implication of this language is that it is expected 
that the moneys might be invested in bonds other than bonds of the 
United States. Similar language is employed in Senate Report No. 888, 
which accompanied S. 1999, 90th Congress. 

Considering the foregoing, it is our opinion that these land-grant 
endowment funds do not come within the purview of seetion 135 of 
Title 47, D.C. Code, which authorizes, with approval of the Secretary 
of the Treasury, the investment in United States Government securi- 
ties, of “* * * general, special, or trust funds, of the District of Co- 
lumbia, not needed to meet current expenses * * *.” It is our view 
that the District of Columbia may invest Morrill Act land-grant en- 
dowment funds in “bonds of the United States or of the States or some 
other safe bonds.” However, investments in any other manner must be 
assented to by the legislature of the District of Columbia; i.e., the 
Congress of the United States. Your first question is answered 
accordingly. 

The second, third and fourth questions you present relate to the 
interpretation of the phrase “bonds of the United States or of the 
States or some other bonds” and will be answered in relation to the 
proposed investment program quoted earlier. 

One of the proposed investments is in obligations of various Federal 
agencies, other than Treasury securities, such as Federal Land Bank 
bonds. Those obligations which are guaranteed both as to principal 
and interest by the full faith and credit of the United States may, in 
our opinion, be considered to be “bonds of the United States” under 
the First Morrill Act. In this regard we note that certain agency 
issues, including Federal Land Bank bonds, are not so guaranteed. 
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However, if the Department of Health, Education, and Welfare 
(HEW), which administers the First Morrill Act, determines that 
such agency obligations are “other safe bonds,” we will have no objec- 
tion to your investing the District’s land-grant funds in them. 

The Board of Higher Education also proposes to invest some of the 
land-grant funds in industrial bonds, in certificates of deposit in fed- 
erally insured District of Columbia banks, and in savings accounts in 
federally insured District savings and loan associations. The issue pre- 
sented here is whether these types of investments qualify as bonds 
within the meaning of the phrase “other safe bonds.” The legislative 
history indicates that the phrase is intended to assure “an absolutely 
safe investment, with no fluctation, bringing in a certain amount of 
revenue.” See 67 Cong. Rec. 6529, containing the House floor debate of 
March 29, 1926, on the act of April 13, 1926, ch. 130, 44 Stat. 247. This 
phrase, as enacted by the act of April 13, 1926, represents a slight 
modification of the language enacted in the act of July 2, 1862, the 
First Morrill Act. It is apparently HEW’s view that within the context 
of safe investments, the phrase “other safe bonds” should be given a 
liberal interpretation. ; 

In regard to the proposed investment in industrial bonds, it appears 
from the letter of September 2, 1970, from the Associate Commissioner 
for Higher Education, quoted in part above, that HEW considers 
bonds approved for investments by fiduciaries by Rule 23 of the Rules 
of the United States District Court for the District of Columbia to 
be “other safe bonds.” We agree with HEW’s determination that bonds 
approved for investments by fiduciaries may be considered “other safe 
bonds.” Therefore, it is our view that the District may invest its land- 
grant funds in industrial bonds which are approved for investment 
by fiduciaries under Rule 23 of the Rules cited above. 

In support of the proposed investments in savings accounts and cer- 
tificates of deposit, Mr. Charles A. Horsky of the Board of Higher 
Education stated in his letter of June 18, 1970, to the Deputy Commis- 
sioner of Education, HEW, as follows: 

Again, when a deposit, such as in a black-oriented savings and loan association, 
is insured by an agency of the United States, it would appear again unless the 
word “bonds” is to be read hypertechnically, that the Congressional intention 
expressed in Section 304 is met. The form is different, but the United States is 
behind the investment. 

Finally, the certificates of deposit also appear proper. Up to a certain amount— 
which could if necessary mark the ceiling on this type of investment—they stand 
in the same posture as the savings and loan, backed by Federal insurance. More- 


over, while they may not be called “bonds” any more than Treasury bills are, 
they are of the same character as the usual industrial bonds. 


We understand informally from HEW that their letter of September 2, 
1970, was intended to approve investments in savings accounts and 


certificates of deposit, to the extent each is insured by an agency of the 
Federal Government. 
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Certificates of deposit create a contractual relationship of debtor- 
creditor between the bank and the certificate holder, since the legal 
effect of a deposit is that of a loan to the bank. See 10 Am. Jur. 2d 
Banks 340, 455, and Blakey v. Brinson, 286 U.S. 254 (1932). The cer- 
tificate is similar to a bond in that the essence of each is an uncon- 
ditional promise to pay a sum certain, including interest, in return for 
a loan of money. Most certificates, like most bonds, are freely trans- 
ferable and the certificate is generally considered to be a negotiable 
instrument. See Basket v. Haswell, 107 U.S. 602 (1882), and section 
3-104(1), (2) (c), of the Uniform Commercial Code. See generally 10 
Am. Jur. 2d Banks, section 455 et seg. There are also some distinctions 
between certificates and bonds. However, it is our view that certificates 
of deposit have enough of the essential characteristics of bonds that 
we will not question a determination by HEW that, for the purposes 
of the First Morrill Act, certificates of deposit may be considered bonds. 

We also agree with the view of HEW that certificates of deposit, in 
and of themselves, do not give depositors a sufficient degree of security 
to qualify them as “other safe bonds.” The holder of a certificate has, 
generally, no special security interest in the bank’s assets and stands 
in substantially the same shoes as the bank’s other general creditors, 
Thus, HEW considers certificates of deposit to be “other safe bonds” 
only to the extent to which they are insured by an agency of the Federal 
Government. We concur in this view. 

Passbook savings accounts are in most respects similar to certificates 
of deposit. The legal effect of a savings account deposit is that of a 
loan to the bank and the depositor is generally considered to be a 
creditor of the bank. See 10 Am. Jur. 2d Banks, section 340. While 
savings accounts are transferable, in contrast to most certificates of 
deposit and bonds, they are not considered negotiable instruments. See 
Ornbaun v. First National Bank of Cloverdale, 8 P. 2d 470 (1982). 
Moreover, they differ from both certificates of deposits and bonds in 
that the bank generally is not contractually liable to pay a set rate of 
interest and thus may unilaterally raise and lower the interest rates 
payable on savings accounts. While a federally insured savings account 
is generally a secure investment, we believe that the differences, noted 
immediately above, between a savings account and a bond are so sub- 
stantial that we are unable to conclude that such accounts may be con- 


sidered within the definition of “bonds” for Morrill Act purposes. 
Thus, it is our view that the District may not invest the land-grant 
funds in savings accounts in banks or savings and loan associations. 
Your second, third, and fourth questions are answered accordingly. 


Your fifth question concerns the availability of District appropria- 
tions to replace a loas or shortage in the principal or interest (of Mor- 
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rill Act land-grant endowment funds) as required by 7 U.S.C. 305. 
Section 301(a) of the District of Columbia Public Education Act, 
Public Law 89-791, 80 Stat. 1438, authorizes appropriations of not to 
exceed $50 million to carry out the purposes of titles I and IT of such 
act. Since as indicated above, Federal City College was, in effect, made 
a land-grant college by title I of the District of Columbia Public Edu- 
cation Act, as amended by Public Law 90-354, appropriations made 
pursuant to the authority contained in section 305 of such act would 
be available to make up deficiencies in principal or interest in the 
land-grant endowment funds which occur for reasons beyond the Dis- 
trict’s control. In this connection, we would like to point out that it has 
been held that securities purchased with Morrill Act land-grant en- 
dowment funds may not be sold prior to maturity for less than their 
purchase price or face value. See Jn Re Montana Trust and Legacy 


Fund, 388 P. 2d 366 (1964). Of course, in the interest of good man- 


agement it is our view that the District may sell such securities at 
less than the purchase price or face value (i.e., at a loss) where it 
reasonably appears such action is necessary in order to avoid a greater 
loss of principal. Your fifth question is answered accordingly. 


[ B-171936 J 


Military Personnel—Record Correction—Deposits Retroactively 
in the Uniformed Services Savings Deposit Program—NMissing, 
Interned, Etc., Persons 

When as a result of the correction of records under 10 U.S.C. 1552 a member of 
the uniformed services in a missing status becomes entitled to an item of pay or 
allowance retroactively, the amount due the member may be deposited retroac- 
tively in the Uniformed Services Savings Deposit Program established by Pub- 
lic Law 90-122 (10 U.S.C. 1035(e) ), in the same manner as if his original records 
had shown the same information contained in the corrected records, and the 
record as corrected should show the amounts and dates of all deposits made 
pursuant to the corrected record. 

Savings Deposits—Retroactive Deposits—RMilitary Personnel— 
Administrative Error Adjustments—Missing, Interned, Etc., 
Persons 

Additional amounts due a missing member of the uniformed services not as a 
result of correction of records pursuant to 10 U.S.C. 1552, but simply because the 
amounts due were not credited through administrative oversight, may be retro- 
actively deposited in the Uniformed Services Savings Deposit Program (10 U.S.C. 
1035(e)) commensurate with the date a deposit accrued, for it would be contrary 
to congressional intent in enacting the Savings Deposit Program to prevent de- 
posits from being made as they accrued merely because of administrative errors. 


To the Secretary of Defense, April 8, 1971: 

Further reference is made to the letter dated February 13, 1971, 
from the Assistant Secretary of Defense (Comptroller), requesting 
decision on two questions which have arisen in the administration of 
10 U.S.C. 1035(e), concerning the effective date of deposits of allot- 
ments made from the pay and allowances of service members in a 
“missing status” to the Uniformed Services Savings Deposit Program 
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(USSDP), when such deposits are made as a result of retroactive 
increases in the members’ pay or allowances. 

The questions presented are contained in Department of Defense 
Military Pay and Allowance Committee Action No. 449, as follows: 


1. When as a result of correction of records under 10 U.S.C. 1552 a member in 
a missing status becomes entitled to an item of pay or allowances retroactively 
may the amount be deposited in USSDP retroactively commensurate with the 
date that it accrued under records as corrected? 

2. When a missing member’s pay account is adjusted retroactively (such as 
for longevity adjustment or promotion, etc.), not as a result of correction of 
records, may the additional amount be deposited in USSDP commensurate with 
the month or months the additional amount accrued or is the cumulative amount 
for deposit effective on the date the adjustment is made? 


The law authorizing the allotment of pay to the USSDP of a mem- 


ber in a missing status, contained in the act of November 3, 1967, Pub- 
lic Law 90-122, 81 Stat. 361, 10 U.S.C. 1035(e), provides: 


(e) The Secretary concerned, or his designee, may in the interest of a member 
who is in a missing status (as defined in section 551(2) of title 37) or his 
dependents, initiate, stop, modify, and change allotments, and authorize a with- 
drawal of deposits, made under this section, even though the member had an 
opportunity to deposit amounts under this section and elected not to do so. Inter- 


est may be computed from the day the member entered a missing status, or 
September 1, 1966, whichever is later. 


In regard to the correction of military records: 10 U.S.C. 1552(a) 
and (c) provide in pertinent part: 

(a) The Secretary of a military department, under procedures established by 
him and approved by the Secretary of Defense, and acting through boards of 
civilians of the executive part of that military department, may correct any 
military record of that department when he considers it necessary to correct an 
error or remove an injustice. Under procedures prescribed by him, the Secre- 
tary of the Treasury may in the same manner correct any military record of the 


Coast Guard. Except when procured by fraud, a correction under this section is 
final and conclusive on all officers of the United States. 


(c) The department concerned may pay, from applicable current appropria- 
tions, a claim for the loss of pay, allowances, compensation, emoluments, or 
other pecuniary benefits, or for the repayment of a fine or forfeiture, if, as a 
result of correcting a record under this section, the amount is found to be due 
the claimant on account of his or another’s service in the Army, Navy, Air Force, 
Marine Corps, or Coast Guard, as the case may be. * * * 


It is well settled that when a member’s records are corrected pur- 
suant to 10 U.S.C. 1552 he becomes entitled to all the benefits cue him 
on the basis of the facts as shown by the corrected records, and his 
rights are determined in the same manner as if his original records 
had shown the information contained in the corrected records. See 32 
Comp. Gen. 242 (1952) ; 34 id. 7 (1954) ; and 44 id. 148, 146 (1964), 
and cases cited therein. 

Therefore, in line with these decisions, the answer to question 1 is 
that the missing member’s pay and allowances which become due him 
retroactively as a result of a correction of his records pursuant to 10 
U.S.C. 1552 may be depasited in the USSDP retroactively in the same 
manner as if his original records had shown the same information 
contained in the corrected records. The record as corrected should 
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show the amounts and dates of all deposits made pursuant to the 
record correction. 

In regard to question 2, the discussion received with Military Pay 
and Allowance Committee Action No. 449 says in part— 

* * * There is no question but that entitlement accrued at the proper time. 
The amounts simply were not credited through administrative oversight. 
We have generally approved the retroactive correction of administra- 
tive or clerical errors to increase or decrease allowable benefits. See 46 
Comp. Gen. 595, 597 (1967) ; 37 id. 300 (1957) ; 34 éd. 380 (1955). 

Here the retroactive correction of the member’s record entails not 
only the correction of his pay and allowances, but also the retroactive 
correction of the amounts deposited in the USSDP. Since the legisla- 
tive history of Public Law 90-122 clearly shows that that legislation 
was meant to be beneficial to those service members in a missing status, 
and was made retroactive with respect to personnel in a captured or 
missing status prior to the date it was enacted, in our opinion it would 
be contrary to the congressional intent to prevent the deposits in ques- 
tion from being made as they accrued merely because of administra- 
tive errors. Accordingly, question 2 is answered by saying that when 
a missing member’s pay account is adjusted retroactively as a result 
of a correction of an administrative error, the additional amount may 
be deposited in the USSDP commensurate with the date it accrued. 


[ B-171088 J 


Contracts—Labor Stipulations—Davis-Bacon Act—Applicability— 
Maintenance Contracts 


Contracts for repainting mailboxes at their stationary positions, work that is 
regular, continuous and recurring, and is performed in accordance with the Post 
Office Department’s Letter Box Maintenance Handbook approximately every 36 
months, are subject to the Davis-Bacon Act, 40 U.S.C. 276a, an act that is 
applicable to contracts in excess of $2,000 for the painting and decorating of 
public buildings and works, whether performed in conjunction with the original 
construction or as regular maintenance, and the mailboxes are within the con- 
templation of the term “public works,” which term encompasses any Government- 
owned facility necessary for carrying on community life and to cover any article 
or structure that is placed, either permanently or temporarily, at a particular 
location to serve a public purpose. 


To the Postmaster General, April 9, 1971: 

Reference is made to letter of October 20, 1970, from the General 
Counsel requesting our views on the applicability of the Davis-Bacon 
Act, 40 U.S.C. 276a (Davis-Bacon), to contracts for the repainting of 
letter boxes. Our views are desired because of the varying positions 
which have been stated by the General Counsel, Post Office Depart- 
ment, and the Office of the Solicitor, Department of Labor. 


the 
ay 


me. 


ive 


is 
‘ost 

36 
is 

of 
nal 
on- 
snt- 
icle 
lar 


on. 
of 
ns 


rt- 


SSS Ss SS 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 721 


It is reported that the work involved consists of the usual activi- 
ties in connection with repainting of equipment that has been exposed 
to the elements, including surface preparation, primer application 
and final painting. The boxes are painted at their stationary positions 
rather than carried to a shop for this purpose. The work is stated to 
be regular, continuous and recurring and is performed in accordance 
with the Department’s Letter Box Maintenance Handbook. The hand- 
book specifies that the repainting frequency cycle should be every 36 
months with provision for variation because of different climatic con- 
ditions. As a result of this continuing maintenance program we are 
advised that the life of this equipment can be extended for decades. 

The current difference of opinion arises because the Director, 
Division of Wage Determinations, Department of Labor, advised the 
Postmaster, Milwaukee, Wisconsin, in response to that official’s notice 
of intent to make a service contract, that the Davis-Bacon Act rather 
than the Service Contract Act, 41 U.S.C. 351 note, applied to the 
contract in issue for the painting of mailboxes. In this connection Post 
Office cites the current enforcement of the Service Contract Act by 
Labor in contracts for this work under essentially identical circum- 
stances, together with its general practice in this area, as raising sub- 
stantial questions as to the propriety of now disturbing the established 
method of contracting subject to the Service Contract Act. 





The Davis-Bacon Act provides, in pertinent part, that: 


* * * The advertised specifications for every contract in excess of $2,000 
* * * for construction, alteration and/or repair, including painting and deco- 
rating, of public buildings or public works of the United States * * * and 
which requires or involves the employment of mechanics and/or laborers 
shall contain a provision stating the minimum wages to be paid various classes 
of laborers and mechanics which shall be based upon the wages that will be 
determined by the Secretary of Labor to be prevailing for the corresponding 
classes of laborers and mechanics employed on projects of a character similar 
to the contract work in the city, town, village, or other civil, subdivision of the 
State in which the work is to be performed * * * and every contract based 
upon these specifications shall contain a stipulation that the contractor or 
his subcontractors shall pay all mechanics and laborers employed directly 
upon the site of the work * * * the full amounts accrued at time of payment, 
computed at wage rates not less than those stated in the advertised specifi- 
cations * * *, 


While numerous arguments have been advanced by your Depart- 
ment and by the Department of Labor as to why the Davis-Bacon 
Act should, and should not, be applied to contracts of the type here 
involved, it is our opinion that only two basic questions are presented. 


First, whether only such painting contracts as may complement the 
construction, alteration or repair of a public building or a public 
work are subject to the Davis-Bacon Act. Second, whether mail- 
boxes, while secured at assigned street locations, can properly be con- 
sidered as public works. 
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As enacted, the Davis-Bacon Act did not include a reference to 
painting and decorating of public buildings or works. In fact, in our 
decision dated August 7, 1931, 11 Comp. Gen. 57, we held that the 
act was limited to the employment of laborers or mechanics in the 
construction, alteration, and/or repair of public buildings as pro- 
vided in the act, and therefore was not applicable to the painting 
of an existing public building. The act as amended August 30, 1935, 
49 Stat. 1011, contained certain changes among which were those 
to include public works and the painting and decorating of public 
buildings and works within the coverage of the act. The purpose of 
these changes is explained in the following manner at page 2 of Sen- 
ate Report No. 1155, 74th Congress: 

The principal substantive changes which this bill proposes to make in the 


present statute are contained in section 1. A brief summary of these proposals 
follows: 


(a) The application of the Davis-Bacon Act is extended so as to cover 
public works as well as public buildings and so as to include all contracts 
in excess of $2,000. The present act covers only contracts for public buildings 
in excess of $5,000. 

(b) The definition of construction, alteration, and repair is amended so as 
to include contracts for painting and decorating. The purpose of this language 
was to fill a conspicuous gap in the present statute which has been construed 
as not applying to contracts for the painting of existing buildings. (See 11 Comp. 
Gen. 57.) * * ® 

From the above we are persuaded that all contracts in excess of 
$2,000 for painting of a public building or public work, whether 
performed in conjunction with the original construction or as regu- 
lar maintenance, is subject to the Davis-Bacon Act. 

The remaining criterion for determining applicability of the act 
to the contract here involved is whether the contract essentially or 
substantially contemplates the performance of work described by 
the enumerated items on the objects or for the purpose stated; i.e., 
whether the subject is “public work.” 

With respect to whether the mailboxes in question are public works, 
the definitions supplied by Labor’s regulation at 29 CFR 5.2(f) 
provide that the terms “building” or “work” include without limi- 
tation buildings, structures and improvements of all types, such as 
bridges, dams, plants, highways, parkways, streets, subways, tunnels, 
sewers, mains, power lines, pumping stations, railways, airports, ter- 
minals, docks, piers, wharves, ways, lighthouses, buoys, jetties, 
breakwaters, levees, canals, dredging, shoring, rehabilitation and reac- 
tivation of plants, scaffolding, drilling, blasting, excavating, clearing, 
and landscaping. These illustrations appear to contemplate that the 
term “public work” should encompass any Government-owned facility 
necessary for carrying on community life and to cover any article 
or structure which is placed, either permanently or temporarily, at 
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a particular location to serve a public purpose. We find no reason 
to disagree with this concept, and any attempt to further distinguish 
between manufactured and constructed items in these circumstances 
(as contended by your General Counsel) would therefore be unwar- 
ranted, since it is our opinion that a manufactured object may, upon 
being installed at a specific location for a public use or purpose, be- 
come a public work. 

In view of the foregoing, we must conclude that the provisions 
of the Davis-Bacon Act are applicable to the contract described in 
your General Counsel’s letter. 


[B-171983] 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
At Home Port of Submarine Off-Duty Crew 


A naval officer detached from duty aboard a vessel who pending separation 
is placed on temporary duty with a Commander, Submarine Flotilla Two, 
which although at home base has a flagship, and assigned to an ashore staff 
position at the home port of the off-crew of the submarine may be paid 
per diem since the temporary duty was not performed aboard a Government 
vessel within the meaning of paragraph M4250-8 of the Joint Travel Regu- 
lations. The assignment of the flagship is of no consequence since the tempo- 
rary duty was performed ashore, and the fact that the temporary duty location 
was at the home port of the off-crew, or that no additional subsistence cost was 
incurred by the member, does not affect his entitlement as the temporary duty 
was not in connection with the training and rehabilitation of the crew, and per 
diem is a commutation of expenses payable regardless of expenses incurred. 


To Lieutenant J. Collins, Department of the Navy, April 9, 1971: 


Reference is made to your letter dated July 13, 1970, requesting a 
decision as to the legality of payment of per diem to Lieutenant Fred- 
erick H. Flor, Jr., USN, for periods of temporary duty at Com- 
mander, Submarine Flotilla Two, under the circumstances presented. 
The request has been assigned PDTATAC Control No. 71-2 by the 
Per Diem, Travel and Transportation Allowance Committee. 

By orders dated March 6, 1970, the Commanding Officer, USS Wid 
Rogers (SSBN 659), Gold, advised Lieutenant Flor of Bureau of 
Naval Personnel Order No. 050896, detaching him from duty on board 
that vessel and directing him to report to the Commander, Submarine 
Flotilla Two, for temporary duty and for further assignment to duty 
by the Chief of Naval Personnel. Endorsement to the orders shows 
that the officer was detached March 6, 1970, from duty aboard the ves- 
sel and reported at 0800 hours on that date for temporary duty to 
Commander, Submarine Flotilla Two. 

Bureau of Naval Personnel Order No. 048220, dated March 9, 1970, 
advised Lieutenant Flor that his resignation of his commission had 
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been accepted ; that when directed in June 1970 he was detached from 
the ordered temporary duty and should proceed and report to the ap- 
propriate activity for temporary duty in connection with his separa- 
tion processing. Memorandum endorsement dated June 10, 1970, 
stated that his temporary duty was completed that date and directed 
him to carry out the remainder of his basic orders, 

The officer says that while on the involved temporary duty he was 
assigned an ashore staff position requiring no sea duty. He says 
further that he was on leave from 0800 May 10 to 0800 May 13, 1970, 
and claims per diem at the rate of $4.50 for the period from March 7 
to May 9 and from May 13 to June 9, 1970. 

As a basis for doubt in the matter you say that the temporary duty 
station, although located aboard the Submarine Base, New London, 
had been assigned a flagship and doubt arises as to whether per diem 
is payable for periods of temporary duty in such circumstances within 
the meaning of paragraph M4250-8, Joint Travel Regulations, which 
precludes per diem for temporary duty aboard a Government vessel. 
The Director, Navy Military Pay System, expresses doubt about the 
legality of payment because part of the staff of Submarine Flotilla 
Two was aboard various submarines afloat and part was stationed 
ashore. 

The Commander, Submarine Flotilla Two, says that the temporary 
additional duty performed by Lieutenant Flor was at the same loca- 
tion as the home port of the off-crew of the submarine from which he 
was detached and there should be no increase in the cost of subsistence 
to the member. The Chief of Naval Personnel expresses the opinion 
that since no increase in subsistence cost should have been incurred by 
the member while performing the temporary duty, payment of a per 
diem should be precluded. 

The Executive Officer of the Per Diem, Travel and Transportation 
Committee, however, takes the position that the fact that the tem- 
porary duty station had an assigned flagship is of no consequence, 
since the temporary duty was performed ashore. With respect to the 
location being that of the home port of the off-crew of the submarine, 
it is the Committee Executive’s view that since the temporary duty was 
not in connection with training and rehabilitation of the off-crew as 
provided in paragraph 4061, Navy Travel Instructions, that para- 
graph did not bar the payment of a per diem at the home port of the 
vessel. In this regard he points out that there are numerous decisions 
of our Office holding that per diem is payable for temporary duty at 


the home port of a vessel, even in cases where the member is still at- 
tached to the vessel. 
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Paragraph M1150-10a, of the Joint Travel Regulations defines a 
permanent station as the post of duty or official station (including the 
home port or home yard of a vessel or of a ship-based staff insofar as 
transportation of dependents and household goods is concerned) to 
which a member is assigned or attached for duty other than “temporary 
duty” or “temporary additional duty.” And, we held in 46 Comp. Gen. 
263 that members assigned on change of permanent station to a ship- 
based staff must be viewed as attached to a vessel for the purpose of 
such transportation allowances. This case, however, is not concerned 
with change of permanent station transportation allowances and that 
decision is not for application. 

Under the provisions of 37 U.S.C. 404(a) and implementing regula- 
tions contained in part E, chapter 4 of the Joint Travel Regulations 
members are entitled, with 14 specific exceptions, to a per diem while 
performing temporary duty and, temporary duty so far as here con- 
cerned, is defined in paragraph M3003-2a of the regulations as duty 
at one or more locations other than the permanent station, at which a 
member performs temporary duty under orders which provide for 
further assignment. Paragraph M4201, item 8, one of the specific ex- 
ceptions, provides that per diem allowances are not payable for any 
period of temporary duty or training duty aboard a Government ves- 
sel, when both Government quarters and mess are available. Para- 
graph M4250, item 8, makes similar exceptions for temporary duty per- 
formed outside the United States. 

The orders in this case do not direct the performance of duty on 
board a vessel and it has been administratively reported that the staff 
to which Lieutenant Flor was assigned when he reported for tempo- 
rary duty at Commander, Submarine Flotilla Two, was physically 
located ashore at the Submarine Base, New London, Connecticut. Also, 
the temporary duty was performed at a location other than the per- 
manent station and since the officer had been detached from duty on 
board the vessel, it is clear that the temporary duty directed by the 
orders was not in the nature of training and rehabilitation as a member 
of an off-crew group. Under those circumstances, we concur with the 
views expressed by the Executive Officer of the Per Diem Committee 
that the fact Commander Submarine Flotilla Two had an assigned 
flagship is of no consequence in determining entitlement to per diem to 
the extent that the temporary duty was not performed on board a ves- 
sel. Per diem is a commutation of expenses and is payable without re- 
gard to whether the expenses which it is designed to reimburse are ac- 
tually incurred. Hence, the fact, if established, that the costs involved 
may not have been more than those incurred by members of an off- 
crew of a two-crew submarine on temporary duty for training and re- 
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habilitation at the home port of that submarine does not preclude 
payment of per diem in this case. 

Accordingly, the travel voucher, with supporting papers, is re- 
turned for payment in the amount properly due, if otherwise correct. 


[ B-172359 J 


Officers and Employees—Severance Pay—Eligibility—“Definite 
Time Limitation” Employees 


Executive secretaries of local Selective Service boards who are given career or 
career-conditional appointments with a 10-year time limitation, subject to re- 
appointment for another 10-year term, separation, or reassignment to another 
position pursuant to 50 U.S.C. App. 460(b) (4), hold positions of a permanent 
continuing nature and their appointments are considerd to be in the competitive 
service, making them eligible upon the termination of their employment to the 
severance pay provided under 5 U.S.C. 5595(a)(2) for the temporary relief of 
employees separated from the Federal service since the exclusion of employees 
serving under an appointment with a “definite time limitation” from entitle- 
ment to severance pay does not apply to the executive secretaries. 


To the Director, Selective Service System, April 9, 1971: 


This refers to your letter of March 24, 1971, with enclosure, request- 
ing a decision from our Office whether employees of local Selective 
Service boards may be considered eligible for severance pay although 
they are serving under appointments having a 10-year time limitation. 
You submit the personnel file of Mrs. Joyce R. Lawson, a former exec- 
utive secretary of a local board whose claim is indicative of the issue 
raised. 

You say that executive secretaries of local boards are given career 
or career-conditional appointments with a 10-year time limitation. 
Upon completion of the 10-year term an employee may be reappointed 
to an additional 10-year term, or be separated, or reassigned to another 
position. These employees are, however, in tenure groups I and IT and 
if separated prior to the termination of the 10-year term are subject 
to adverse action procedures. It is because the positions are of a per- 
manent continuing nature that the Selective Service System and the 
United States Civil Service Commission consider these appointments 
to be in the competitive service. 

50 U.S.C.A. App. 460(b) (4) of the Selective Service System pro- 
vides in part: 

* * * That an employee of a local board havi.g supervisory duties with respect 
to other employees of one or more local boards shall be designated as the “execu- 
tive secretary” of the local board or boards: and provided further, That the term 
of employment of such “executive secretary” in such position shall in no case 
exceed ten years except when reappointed ; 

As stated by you the purpose of severance pay is to provide tempo- 
rary relief for employees who, through no fault of their own, become 
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separated from the Federal service. With respect to entitlement to sev- 
erance pay 5 U.S.C. 5595(a) (2) provides in pertinent part that the 
section shall not include: 

* * * o * * a 


(ii) an employee serving under an appointment with a definite time limitation, 
except one so appointed for full-time employment without a break in service of 
more than 8 days following service under an appointment without time limita- 


tion ; 

Neither the statute nor the regulations issued by the Civil Service 
Commission define the term “definite time limitation.” However, we 
note that such regulations (5 CFR 550.704(b) (4) (iii) ) do indicate 
that a person serving under an indefinite appointment in an agency 
due to expire by operation of law or Executive order after a period in 
excess of 5 years would be eligible for severance pay ; also, we note that 
the Civil Service Commission is of the view that employees serving 
under 10-year appointments such as here are eligible for severance pay. 
We see no reason to disagree with that view. 

Accordingly, severance pay may be authorized to employees serving 
under 10-year appointments as described herein if otherwise eligible. 
The personnel file of Mrs. Lawson is returned. 


[ B-159429 J 


Military Personnel—Reserve Officers’ Training Corps—Scholar- 
ship Benefits—Military Training 


A student currently enrolled at an educational institution but not in a Reserve 
Officers’ Training Corps (ROTC) program during his freshman or sophomore 
year may be selected for a scholarship under 10 U.S.C. 2107 if he possesses pre- 
requisites for excusal from the General Military Course under 10 U.S.O. 
2108(c) and receive the benefits of the scholarship, for according to the legislative 
history of section 2107, scholarship assistance may be provided for the minimum 
of 1 year or maximum of 4 years, comments which were the basis of the conclu- 
sion in 50 Comp. Gen. 486, which is affirmed, and, therefore, the student who does 
not participate in an educational institution’s Senior ROTC training program for 
4 years may receive the financial assistance authorized in section 2107 if he is 
excused by the Secretary concerned from portions of the 4-year program on the 
basis of having performed equivalent military training. 


To the Secretary of Defense, April 12, 1971: 


In letter of March 25, 1971, the Assistant Secretary of Defense 
(Comptroller) requested a decision as to whether a student currently 
enrolled at an institution but not in an ROTC program during his 
freshman or sophomore year may be selected for a scholarship under 
10 U.S.C. 2107 if he possesses prerequisites for excusal from the Gen- 
eral Military Course under 10 U.S.C. 2108(c¢), and receive the benefits 
of the scholarship. 
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It appears that the question here involved is the same as that which 
was intended to be stated as question 2c in Committee Action No. 
447 approved by the Department of Defense Military Pay and Allow- 
ance Committee on October 30, 1970. The word “not” was inadvertently 
omitted from question 2c. 

The omission of the word “not” from question 2c made the dis- 
cussion in Committee Action No. 447 approved by the Committee on 
October 30, 1970, seem somewhat obscure, as a result of which we 


stated in decision to you of January 13, 1971, 50 Comp. Gen. 486, that— 


There is nothing in the language of subsection 2108(c) or in its legislative 
history to suggest that its application is limited to the scholarship program pro- 
vided in 10 U.S.C. 2107. Consequently we must view the provisions of subsection 
2108(c) as reaching the advanced training program provided in 10 U.S.C. 2104 
as well as the scholarship program authorized in 10 U.S.C. 2107. Therefore 
we are not aware of any statutory basis for denying a student—who is eligible 
for excusal under 10 U.S.C. 2108(c) from the General Military Course (GMC)— 
admission to the advanced course provided in 10 U.S.C. 2104 simply because 
of such excusal In our opinion a student who is eligible for such excusal “on 
the basis of his previous education, military experience, or both,” insofar as 
the Reserve Officers’ Training Corps Vitalization Act of 1964 is concerned, is 
eligible for the financial benefits provided either in 10 U.S.C. 2104 or in 10 U.S.©. 
2107, if he otherwise is qualified therefor. 

It is stated in Committee Action No. 447 approved on February 26, 


1971, that, in view of the above discussion in our decision of January 13, 
it appears that the answer to the corrected question is in the affirma- 
tive, but that, since the question was incorrectly stated in the original 
submission, reconsideration is considered appropriate. 

While subsection (a) of 10 U.S.C. 2107 provides that a member 
whose enrollment in the Senior Reserve Officers’ Training Corps pro- 
gram contemplates less than 4 years of participation in the program 
may not be appointed a cadet or midshipman under that section, or 
receive any financial assistance authorized by that section, the leg- 
islative reports of both the House of Representatives and the Senate 
on the then proposed legislation (which included section 2107) spe- 
cifically stated that the scholarship assistance provided in section 
2107 may be provided for a minimum of 1 year or maximum of 4 years. 
On the basis of such legislative comments, we concluded in our decision 
of January 13 that the minimum “four years of participation in the 
program” specified in section 2107, refers to participation in the 4-year 
military service and training program and equivalent portions thereof 
previously received as determined by the cognizant Secretary and that, 
consequently, a student who does not in fact participate in the educa- 
tional institution’s Senior ROTC training program for 4 years may 
receive the financial assistance there authorized if he is excused by 
the Secretary concerned from portions of the 4-year program on the 
basis of his having performed equivalent military training. 
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Upon reconsideration the foregoing answer in our decision of Jan- 
uary 13, 1971, 50 Comp. Gen. 486, is affirmed and the present question 
is answered in the affirmative. 


[ B-170964 J 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
En Route to New Duty Station 


A Marine officer detached from his permanent duty station who before reporting 
to his permanent overseas duty station is ordered to perform temporary duty 
at a location approximately 6 miles from his residence located at the old station 
where he continued to reside as no Government quarters were available at the 
temporary duty station may be paid per diem for the period of the temporary 
duty since privately procured quarters at or in the vicinity of a member’s duty 
station are to be regarded as a part of his station only by reason of his assign- 
ment at that station. Therefore, the officer detached from his permanent duty 
station entered a travel status when he proceeded to his temporary duty station 
outside the corporate limits of his old station and is entitled to per diem for the 
period of temporary duty performed en route to his new permanent station, 
notwithstanding he traveled daily from his old residence. 35 Comp. Gen. 547, 
modified. 


To Lieutenant Colonel I. L. Ray, United States Marine Corps, 
April 14, 1971: 


Further reference is made to your letter dated September 22, 1970, 
file reference ILR/de 7200.4, forwarded here by first endorsement of 
the Commandant of the Marine Corps dated October 20, 1970, request- 
ing decision as to the entitlement of Major John M. Solan, 074102, U.S. 
Marine Corps, to per diem while performing temporary duty at the 
Marine Corps Air Station, El Toro (Santa Ana), California, during 
the period February 10 to April 27, 1970, under the circumstances de- 
scribed. Your request was approved and assigned Control No. 70-53 
by the Department of Defense Per Diem, Travel and Transportation 
Allowance Committee. 

By permanent change-of-station orders dated September 29, 1969, 
Headquarters, United States Marine Corps, Washington, D.C., Major 
Solan was detached from his duty station, Chapman College, Orange, 
California, and directed to proceed to Marine Corps Air Station, El 
Toro (Santa Ana), California, for temporary duty of about 12 weeks. 
Upon completion he was directed to proceed to his new duty station 
overseas. He reported as directed and his orders were endorsed that 
Government facilities were not available at Santa Ana, California. 

While on permanent duty at Chapman College, Major Solan resided 
in Santa Ana, California, and commuted daily between his residence 
and the college, a one way distance of approximately 2 miles. While 
performing temporary duty at the Marine Corps Air Station, El Toro 
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(Santa Ana), he maintained the same residence and continued to com- 
mute daily between his residence and the temporary duty station, a one 
way distance of approximately 6 miles. 

In your letter you say it appears that Major Solan was performing 
temporary duty at his permanent duty station and you ask whether 
he is entitled to per diem for the period February 10 to April 27, 1970. 
In first endorsement dated October 20, 1970, the Commandant of the 
Marine Corps invites attention to 35 Comp. Gen. 547 (1956) as sup- 
porting payment of the claim for the period after Major Solan was 
first absent from his residence in excess of 10 hours, but since he was 
absent from his residence in excess of 10 hours on only four of the days 
involved, doubt is expressed as to his entitlement. 

The pertinent statute, 37 U.S.C. 404(a), provides that under regu- 
lations prescribed by the Secretaries concerned, members of the uni- 
formed services shall be entitled to receive travel and transportation 
allowances for travel performed under competent orders upon a 
permanent change of station, or otherwise, or when away from their 
designated post of duty. 

Paragraph M1150-10a of the Joint Travel Regulations defines a 
permanent duty station in pertinent part as the post of duty or official 
station to which a member is assigned or attached for duty other than 
for “temporary duty” or “temporary additional duty,” the limits of 
which will be the corporate limits of the city or town in which the 
member is stationed. 

The concept that a member’s designated post of duty includes the 
place from which he commutes daily to his station is for application 
in situations where a member is ordered to perform temporary duty 
without being detached from his designated post of duty, to determine 
whether such member who travels from his place of abode outside his 
duty station to his temporary duty station and return was in fact 
away from his designated post of duty for a period in excess of 10 
hours and, hence, entitled to per diem. 34 Comp. Gen. 549 (1955). In 
such circumstances, a member’s entitlement to per diem or other travel 
allowances under the temporary duty orders cannot exceed that which 
would necessarily be due for travel from his official duty station to the 
temporary duty station. B-156199, April 16, 1965. 

In our decision of April 5, 1956, 35 Comp. Gen. 547, involving mem 
bers who were detached from their old duty stations and directed to 
perform temporary duty at nearby locations before reporting to their 
new permanent duty stations, we also applied the concept that the 
place of abode at the old station was a part of the duty station for 
purposes of per diem. None of the members changed his residence dur- 
ing the period of temporary duty. We held that when the members 
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were detached from their old stations and traveled to the designated 
temporary duty station for the performance of such duty which re- 
quired an absence from their old stations for a period in excess of 10 
hours, they entered a travel status and were entitled to per diem for 
the temporary duty performed thereafter. 

Upon further consideration of the matter, we have concluded that 
privately procured quarters at or in the vicinity of a member’s duty 
station are to be regarded as a part of his station only by reason of his 
assignment at that station. Hence, we are now of the opinion that when 
a member is detached from his duty station and thereafter proceeds 
to his temporary duty station outside the corporate limits of his old 
station, he enters a travel status and is entitled to the per diem pre- 
scribed in the regulations for ordered temporary duty en route to a 
new permanent station. 

Under existing regulations we are required to hold that even though 
such member continues to occupy the same quarters at his old station 
and travels to and from his temporary duty station each weekday his 
right to per diem will no longer be regarded as affected. 

To the extent that 35 Comp. Gen. 547 (1956) and other decisions are 
inconsistent with the views expressed above, such decisions will no 
longer be followed. 

Therefore when Major Solan was detached from duty at Chapman 
College, Orange, California, and reported for temporary duty at the 
Marine Corps Air Station, El Toro (Santa Ana), California, en route 
to his permanent duty station overseas, he entered into a travel status 
entitling him to per diem commencing on February 10, 1970, notwith- 
standing that he continued to reside at his old residence. 

Accordingly, payment on the submitted vouchers, returned here- 
with, is authorized on the basis indicated above if otherwise correct. 
The original orders are also returned. 


[ B-164786, B-171785 ] 


Postal Service, United States—Authority—Relieve, Compromise, 
or Settle Relief Cases 


The new section 89 U.S.C, 2601(b), which places the responsibility to relieve, 
compromise, or otherwise settle relief cases concerning the postal matters in the 
Postal Service and removes the United States General Accounting Office (GAO) 
from the process does not have the effect of setting aside the decisions already 
made by GAO on relief matters under 31 U.S.C. S2a—1 or 389 U.S.C, 2401. Although 
procedural or remedial statutes such as 389 U.S.C, 2601(b) are not subject to the 
general rule against retroactive application and they apply to all accrued, pend- 
ing, and future actions, the steps already taken, the pleadings, and all things done 
under an old law stand, unless a contrary intent is manifested. Since the change 
in the procedural law does not operate retroactively, the new authority of 39 
U.S.C, 2601(b) does not extend to affect, change, or modify actions taken by GAO 
on postal relief matters prior to the effective date of the section, 
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To the Postmaster General, April 15, 1971: 


Our audit staff has advised that a decision has been made by De- 
partment officials that upon the effective date of the new section 
2601(b) of Title 39 of the United States Code, the Postal Service will 
have authority to relieve, compromise or otherwise settle relief cases 
that have previously been denied by our Office. As you know, the cur- 
rent provisions of 39 U.S.C. 2401 provide for the removal of disability 
or the compromise, release or discharge of claims stated in connection 
with postal operators upon the determination of the Comptroller 
General with the written consent of the Postmaster General, The new 
subsection 2601(b) removes our Office from the process of granting 
relief in these matters and places that responsibility solely in the 
Postal Service. This section was enacted in order to “reflect the full 
responsibility of the Postal Service for its own financial management.” 
See H. Rept. No. 91-1104, 44. We recognized as much in our decision to 
you, 50 Comp. Gen. 253, October 8, 1970, in which we held that, in view 
of the provisions of the new 39 U.S.C, 2601(b), upon the effective date 
of that section, the Postal Service will not be required to submit cases 


of losses for our approval. That decision should not be construed or 
interpreted, however, to hold that with the effective date of 39 U.S.C. 
2601(b) the Postal Service under its new authority can in effect set 
aside decisions already made by our Office on relief matters under 31 


U.S.C. 82a-1 or 39 U.S.C. 2401. 

As a matter of law, procedural or remedial statutes such as 39 U.S.C. 
2601(b) are not subject to the general rule against retroactive applica- 
tions and they apply to all accrued, pending, and future actions. In 
applying such statutes, however, a recognized exception is that steps 
already taken, the pleadings, and all things done under the old law 
stand, unless an intent to the contrary is plainly manifest. See Suther- 
land, Statutory Construction, 3d ed., vol. 2, sec. 2212, page 136. Our 
search of the legislative history of 39 U.S.C. 2601(b) does not disclose 
any intent that the section shall operate to set aside acts taken and 
decisions made under the old law. 

In Belanger v. Great American Indemnity Co. of New York, 188 
F’. 2d 196, 198 (1951), the United States Court of Appeals for the fifth 
circuit had occasion to apply the rules as set out above from Sutherland 
in ruling on a proposition that a procedural remedial right that became 
effective by law on July 26, 1950, was for application to a case disposed 
of in the trial court on April 5, 1950. The Court of Appeals held that a 
direct action on a liability insurance policy was not authorized under a 
State statute effective when the judgment was entered in the trial court 
and that the adjudication could not be annulled by subsequent legisla- 
tion. On the precise question, the Court of Appeals held that “This 
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contention [for retroactive application] is unsound for the reason that 
it misapplies the principle which permits a change of procedure to 
affect pending proceedings from the effective date of the change and in 
the subsequent course of litigation to an entirely different situation 
where the litigation has been terminated and closed in accordance with 
then existing law prior to the change and enlargement of remedy. In 
such latter case, a change in the procedural law does not operate retro- 
actively so as to affect a proceeding which had already been terminated 
by judgment before the enactment of the amendment.” 

Accordingly, under the law as stated by the treatise writers and 
accepted by the courts, the new authority of 39 U.S.C. 2601(b) does not 
extend to affect, change, or modify actions taken by our Office on postal 
relief matters prior to the effective date of 39 U.S.C. 2601(b). 


[ B-171938 J 


Bids—Qualified—Interest on Past Due Invoices 


The rejection of a bid under a solicitation issued for a Federal Supply Schedule 
contract to furnish wood office furniture because of the inclusion of the qualifying 
provision “114% interest per month on past due invoices,” which the contracting 
officer refused to delete, was proper under section 1—2.404-2(b) (5) of the Federal 
Procurement Regulations. The regulation provides for the rejection of a bid if the 
bidder imposes conditions which would modify the requirements of an invitation, 
or limit his liability or the rights of the Government to his advantage, and al- 
though objectionable conditions may be deleted if they do not go to the substance 
of a bid—that is, that they only have a trivial or negligible effect on price, quan- 
tity, quality, or delivery—the condition imposed affected price and could not be 
deleted. Furthermore, a contracting officer is without authority to obligate the 
Government to pay interest on unpaid invoices. 5 Comp. Gen. 649, modified. 


To H. Edward Chozick, April 15, 1971: 


Further reference is made to your letter of February 17, 1971, pro- 
testing on behalf of Warren Furniture, Incorporated, against rejec- 
tion of its bid under solicitation No. FPNFO-S3-28063—A-11-16-70, 
issued by the General Services Administration, a formally advertised 
procurement. 

The solicitation was issued on October 6, 1970, for a Federal Supply 
Schedule contract to supply various groups of wood office furniture 
in 10 zones. Bids were opened on November 16, 1970, and Warren was 
the low bidder for group No. 1, furniture for zone 3, and group No. 2, 
furniture for zones 2, 3,5 and 7 through 10. 

However, Warren’s bid was rejected as nonresponsive because in 
block 16 of Standard Form 33 it had inserted, “* * * 114 interest per 
month on past due invoices.” By letter dated December 15, 1970, War- 
ren requested that this language be deleted. GSA advised Warren 
that modification could not be permitted since its bid as submitted 





734 DECISIONS OF THE COMPTROLLER GENERAL [50 


was nonresponsive. This decision was affirmed by GSA on February 9, 
1971. 

It is your contention that the language in question should not be 
considered a qualification of the bid, but rather a minor irregularity 
which should be either waived under article 10(b) of Standard Form 
33A or deleted as a modification under article 8(a) of Standard 
Form 33A. In support of the contention that Warren should be per- 
mitted to delete the inserted language as it has offered to do, you cite 
5 Comp. Gen. 649 (1926). 

In the cited case, we held that in the absence of specific statutory 
authority no contracting officer could obligate the Government to pay 
interest on invoices not paid within a specified time. We went on to say 
that if the low bidder insisted upon such provision in any contract 
awarded, its bid should be rejected. It has long been our position that 
a nonresponsive bid does not constitute an offer which may properly 
be accepted; and to permit a bidder to make his bid responsive by 
changing, adding to, or deleting a material part of the bid after open- 
ing would be tantamount to permitting a bidder to submit a new bid. 
38 Comp. Gen. 819 (1959). Insofar as our holding in 5 Comp. Gen. 
649 implies that a bid nonresponsive as submitted may be corrected, 
after opening, it is inconsistent with the foregoing and is modified 
accordingly. 

Under section 1-2.404-2(b) (5) of the Federal] Procurement Regu- 
lations (FPR), a bid must be rejected where the bidder imposes condi- 
tions which would modify requirements of the invitation for bids or 
limit his liability to or limit the rights of the Government so as to give 
him an advantage over other bidders. Objectionable conditions may be 
deleted under the regulation where they do not go to the substance, as 
distinguished from the form, of the bid. A condition goes to the sub- 
stance of the bid when it affects price, quantity, quality, or delivery of 
the items offered. FPR 1-2.405 provides that a bidder shall either be 
given an opportunity to cure any deficiency resulting from a minor 
informality or irregularity, or the contracting officer shall waive such 
deficiency. However, this provision defines a minor informality or 
irregularity as an immaterial and inconsequential defect when its 
significance as to price, quantity, quality, or delivery is trivial or 
negligible, the correction or waiver of which would not be prejudicial 
to other bidders. 

Since Warren’s bid included a condition affecting price, the above 
regulations prohibit its deletion or waiver and require rejection of 
the bid. 30 Comp. Gen. 179 (1950). Furthermore, a contracting officer 
is without authority to obligate the Government to pay interest on 
unpaid invoices. 5 Comp. Gen. 649 (1926). 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 735 


So far as concerns your position that the inclusion of the demand 
for interest on past due invoices should be treated as a reverse prompt 
payment, in addition to the fact that its consideration would be con- 
trary to 5 Comp. Gen. 649, the solicitation form has no provision for 
reverse prompt payment discounts and to consider such discounts could 
well add a substantial conjectural factor to the evaluation process to 
the detriment of the competitive bid system’s integrity. 

Accordingly, Warren’s bid was properly rejected. 


[ B-172138 J 


Postal Service, United States—Rural Mail Carriers—Equipment 
Maintenance Allowance—‘“Scheduled” Work Requirement 


The equipment maintenance allowance to rural mail carriers authorized under 
39 U.S.C. 3543(f) would not be payable to carriers on the five Monday national 
holidays established by Public Law 90-363, approved June 28, 1968, if the carriers 
were not scheduled to work on those days and so notified in advance. Applying 
the construction of the act of February 28, 1925, the former similar authority 
for paying the allowance, to the effect the allowance is payable “in the same 
manner as payment for regular compensation” and on the basis of miles “sched- 
uled,” it follows the United States Postal Service is not required to pay the allow- 
ance if the rural mail carriers are notified in advance that they will not be 
scheduled or required to deliver mail on their routes on a particular day when 
they otherwise normally would do so. 


To the Postmaster General, April 15, 1971: 


A letter of March 2, 1971, from the Assistant Postmaster General, 
Bureau of Operations, requests a decision concerning payment of 
equipment maintenance allowance to rural mail carriers on five na- 
tional holidays which, by reason of Public Law 90-363, approved 
June 28, 1968, 5 U.S.C. 6103, will be observed on Monday each year. 

The letter states that, although no decisions have been made to 
change any basic services provided on or around holidays, it is ap- 
propriate to review employee scheduling during such periods. 

Subsection 3543(f) of Title 39, U.S. Code, provides in addition to 
the compensation provided in the Rural Carrier Schedule prescribed 
in subsection (a) of that section, each rural carrier shall be paid for 
equipment maintenance on a mileage or per diem basis (plus additional 
compensation for servicing heavily patronized routes), and that pay- 
ment for equipment maintenance “shall be made at the same periods 
and in the same manner as payments of regular compensation.” 

The letter states that such provision does not differ in substance 
from the provisions of section 8 of the act of February 28, 1925, ch. 
368, 43 Stat. 1063, construed in our decisions of March 14, 1925, 4 
Comp. Gen. 769, and May 24, 1926, 5 Comp. Gen. 931. 
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In the latter decision we said that under the statute the equipment 
maintenance allowance is payable “in the same manner as payments 
for regular compensation” and on the basis of miles “scheduled,” and 
that there is no authority to establish administratively any other 
basis. We said further that— 

* * * Tf for any reason a carrier fails to serve a route or portion of a route 
under conditions that justify or require the deduction of the whole or any portion 
of his compensation during said period, in accordance with postal law and regu- 
lations, there must be deducted a corresponding amount of equipment mainte- 
nance allowance which would have accrued during the same period. On the 
other hand, if the reason for failure to serve the route was such as not to 
justify or require a deduction of the whole or any portion of the regular com- 
pensation, there may not be deducted a corresponding amount of equipment 
maintenance allowance which would have accrued during the same period. 

In decision 4 Comp. Gen. 769, 772, answer to question 8, we said 
that the basis for computing the maintenance equipment allowance 
should be on the service “scheduled,” which was 306 scheduled days of 
service per annum: 365 days a year less 52 Sundays (mail carriers 
worked 6 days a week then, including Saturdays) and 7 holidays. We 
concluded in effect that-the equipment maintenance allowance was not 
payable for holidays since service was not scheduled on holidays. 

Since the statute there construed is substantially the same as in the 
current law, 39 U.S.C. 3543(f), it follows that the U.S. Postal Serv- 


ice is not required to pay rural carriers the equipment maintenance 


allowance if they have been notified in advance that they will not be 
scheduled or required to deliver mail on their routes on a particular 
day when they otherwise normally would do so. Accordingly, if the 
rural mail carriers are not scheduled to deliver mail on the 5 Monday 
holidays, they are not entitled to the equipment maintenance allow- 
ance on those days. 


[ B-171596 J 


Boards, Committees, and Commissions—Members—A ppointment 
Limitations 


An attorney in private practice serving a 3-year term as a member of the 
Advisory Council on Urban Transportation, Department of Transportation, es- 
tablished by Public Law 89-670, and which meets only a few days each 
year, who is paid per diem on a “when-actually-employed basis” and travel 
expenses is ineligible to serve on the National Water Commission, even if 
different days are devoted to the intermittent service for each agency, as the 
Council member is considered to have a status similar to that of an inter- 
mittent consultant employed and compensated on a daily basis and held to be 
an officer or employee of the United States, and, therefore, is prohibited from 
accepting an appointment with the Commission by the language of the National 
Water Commission Act that ‘‘no member of the Commission, during his period of 
service on the Commission, hold any other position as an officer or employee 
of the United States * * *,” 
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To the Executive Director, National Water Commission, April 16, 
1971: 


Your letter of December 21, 1970, requests our decision as to whether 
an individual who is serving as a member of the Advisory Council 
on Urban Transportation, Department of Transportation, may also 
serve as a member of the National Water Commission, where different 
days are devoted to service for each agency. 

You enclose for our consideration a copy of the legal opinion ren- 
dered by the Legal Counsel, National Water Commission, to the 
effect that he is unable to conclude that a member of the Advisory 
Council is ineligible to serve as a National Water Commissioner under 
section 2(b) of the National Water Commission Act, approved Sep- 
tember 26, 1968, 82 Stat. 868, 42 U.S.C. 1962a note. You also enclose 
a copy of a legal opinion by the General Counsel, Department of 
Transportation, to the same effect and to which is attached a copy 
of Order DOT 1100.32A, dated November 7, 1969, of that Department 
setting forth the composition of the Advisory Council and its spon- 
sorship, organization, and procedures. 

The record indicates that Mr. James Reed Ellis, an attorney in pri- 
vate practice in Seattle, Washington, was appointed to the National 
Water Commission. Mr. Ellis is also a member of the Advisory Council 
of the Department of Transportation which was created for the pur- 
pose of identifying requirements for and improvements in urban trans- 
portation systems. The Council maintains contact and coordination 
with appropriate State, local and city officials and key members of 
private industry and other interested groups so that they may com- 
ment on Government urban transportation programs and proposals 
and supply meaningful information regarding the urban transporta- 
tion needs of the nation. The Council consists of Government officials 
and other members individually selected by the Secretary of Transpor- 
tation to serve 3-year staggered terms. Mr. Ellis was appointed to serve 
a 3-year term on the Council as an authority in the field outside the 
Government. The council meets:only on a few days each year at the 
call of its chairman, the Secretary or Under Secretary of Transpor- 
tation. Such staff and secretarial support as are needed are provided 
by the Department. The Council members selected from State, local 
and city government, private industry and the academic community 
receive per diem on a “when-actually-employed basis” (stated to be 
in the form of honoraria) and reimbursement of travel expenses. Ap- 
parently, the National Water Commission would also meet inter- 
mittently but the number of meetings anticipated each year is not 
reflected in the record. 
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Subsections 2 (b) and (d) of the National Water Commission Act 
read as follows: 

(b) The Commission shall be composed of seven members who shall be ap- 
pointed by the President and serve at his pleasure. No member of the Commission 
shall, during his period of service on the Commission, hold any other position as 
an officer or employee of the United States, except as a retired officer or retired 
civilian employee of the United States. 

(d) Members of the Commission may each be compensated at the rate of $100 
for each day such member is engaged in the actual performance of duties vested 
in the Commission. Rach member shall be reimbursed for travel expenses, includ- 
ing per diem in lieu of subsistence, as authorized by 5 U.S.C., sec. 5708, for per- 
sons in the Government service employed intermittently. 

Section 9 of Public Law 89-670, approved October 15, 1966, 49 
U.S.C. 1657 (Supp. V), pertains to the administration of the Depart- 
ment of Transportation. Subsection (0) of this section provides as 
follows: 


(0) Advisory committees ; appointment, compensation. 

The Secretary is authorized to appoint, without regard to the civil service laws, 
such advisory committees as shall be appropriate for the purpose of consultation 
with and advice to the Department in performance of its functions. Members of 
such committees, other than those regularly employed by the Federal Govern- 
ment, while attending meetings of such committees or otherwise serving at the 
request of the Secretary, may be paid compensation at rates not exceeding those 
authorized for individuals under subsection (b) of this section, and while so 
serving away from their homes or regular places of business, may be allowed 
travel expenses, including per diem in lieu of subsistence, as authorized by sec- 
tion 5708 of Title 5 for persons in the Government service employed inter- 
mittently. 

Subsection (b) referred to above concerns appointment and compen- 
sation of experts and consultants. 

The question for determination is whether a member of an advisory 
council created under section 9 above holds a “position as an officer 
or employee of the United States” within the meaning of that language 
as used in section 2(b) of the National Water Commission Act. 

It appears to us that the status of a member of the advisory council 
here involved is similar to that of an intermittent consultant employed 
and compensated on a daily basis. We have held, generally, that an 
intermittent consultant is an officer or employee of the United States. 
27 Comp. Gen. 547 (1948) ; 26 id. 720 (1947) ; 23 id. 17 (1943). One 
exception to that rule was our decisions to the effect that an inter- 
mittent consultant did not hold an “office” within the meaning of the 
Dual Employment Act of 1894 (now repealed). However, in the 1894 
statute the prohibition was merely against holding “any other office” 
(5 U.S.C. 62, 1958 ed.) whereas here the prohibition extends to hold- 
ing a “position as an officer or employee of the United States.” 

We assume that a member of the advisory council is appointed and 
takes an oath of office similar to an intermittent consultant. The 
statute states that such a member may be paid compensation similar to 
an expert or consultant. An intermittent consultant renders advice as 
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does a member of the advisory council and the supervision from a 
regular officer or employee of the United States in either case could be 
expected to be rather meager. See 5 U.S.C. 2104-2105 as to the defini- 
tion of an officer or employee of the United States. 

We note that any arguments that a member of the Advisory Coun- 
cil on Urban Transportation does not hold a position as an officer or 
employee of the United States might also be applicable to a member of 
the National Water Commission. 

We have found no indication in the legislative history of the Na- 
tional Water Commission Act that a member of an advisory council 
appointed by an officer of the United States or one performing similar 
services is not to be regarded as holding a position as an officer or 
employee of the United States. In the absence thereof our view is that 
Mr. Ellis, as a member of the Advisory Council on Urban Transpor- 
tation, does hold a “position as an officer or employee of the United 
States” as prohibited by the National Water Commission Act. This is 
so regardless of the fact that services in the two capacities may be 
rendered on different days. 


[ B-171663 J 


Contracts—Negotiation—Competition—Changes Subsequent to 
Negotiation—“Source Selection” Concept 


In the negotiation under 10 U.S.C. 2304(a) (11) of a cost-plus-incentive-fee re- 
search and development contract for radar sets where the contracting agency left 
the choice of one of three power tubes to be used to the offerors, the selection of 
other than the low offeror on the basis of a change in the tube preferred and 
the acceptance of a price reduction, although the selected offeror was not the 
“successful offeror” contemplated by paragraph 3-506(b) of the Armed Services 
Procurement Regulation (ASPR), and the business clearance required by ASPR 
1-403 had not been satisfied, without giving all offerors within a competitive 
range an opportunity to compete on the basis of its preference was inconsistent 
with the concept of competitive negotiation, as the time for negotiating price 
and technical aspects is during the source selection competitive phase of the 
negotiating process and, therefore, negotiations should be reopened to afford all 
offerors an opportunity to revise their technical and price proposals. 


To the Secretary of the Navy, April 19, 1971: 


We refer to letters, with enclosures, dated February 5, 26 and 
March 19 and 30, 1971, from Counsel, Naval Air Systems Command 
(NAVAIR), furnishing our Office with reports on the protests of 
Sylvania Electronics Products, Inc., and General Dynamics against 
the proposed award of a contract under NAVAIR’s request for quota- 
tions (RFQ) N00019-70-Q-0195. 

Since the proposed awardee and contending offerors are aware of 
each other’s identity and of certain general technical aspects of the 


procurement, our recitation of the pertinent facts reflects this 
knowledge. 
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The request for quotations was issued pursuant to the authority of 


10 U.S.C. 2304(a) (11), as implemented by paragraph 4-101 (a) (6) of 
the Armed Services Procurement Regulation (ASPR), to negotiate 
contracts contemplating experimental, developmental or research 
work. Technical proposals were requested for the development, fabri- 


cation and installation of two UHF coherent radar systems (CRS) ; 


price proposals were required to be on a cost-plus-incentive-fee 
(CPIF) basis. 

Under the evaluation procedures utilized, technical proposals were 
referred to a Source Selection Evaluation Board (SSEB) ; cost pro- 
posals were forwarded to a contract negotiator for analysis. SSEB 

vas charged with the responsibility of rating the proposals and report- 
ing its findings to the Source Selection Advisory Council (SSAC). 
Results of the cost analysis also were to be supplied to the SSAC. 
SSAC was to report its recommendation to the Source Selection 
Authority (SSA). Since the Assistant Commander for Contracts was 
responsible for reviewing the selection procedure and making the final 
determination, the SSA was to present findings to him in the form of a 
recommendation. . 

Four proposals were received by July 7, 1970, one of which was 
subsequently determined to be technically unacceptable and was not 
further considered. Thereafter, discussions were held with Sylvania, 
Raytheon Company and General Dynamics. These discussions cul- 
minated in letters dated August 20, 1970, to each offeror, which identi- 
fied and requested clarification of specific deficiencies in each proposal. 
In addition, each letter provided, in part, as follows: 


To conclude the competition with several sources with respect to the procure- 
ment covered by RFQ No. N00019-70—-Q-0195 it is requested that you clarify, 
support, correct, improve or revise your technical, management and cost pro- 
posals as necessary to provide your best and final offer * * *. 

* * * Any reply received after * * *[{close of business on September 21, 1970] 
will be treated as a late quotation in accordance with the “LATE QUOTATION” 
provisions of the RFQ. 


Failure to respond to this letter will be considered to mean that you do not 
wish to be further considered for award of a contract under the RFQ and may 
be grounds for disqualification. Unless this Command finds it necessary or 


desirable to contact you further, no additional information will be furnished 
until an award is made. * * * 


The August 20 letters adequately advised offerors of the closing 
of negotiations. 48 Comp. Gen. 536 (1969) ; id. 381 (1968). Timely 
replies were thereafter received from all three firms. 

On October 1, 1970, the SSEB formally reported the results of its 
technical evaluation to the SSAC. Thereafter, the SSAC received 
an oral briefing from a contract negotiator on the results of the cost 
analysis. On October 22, 1970, SSAC reported the results of its delib- 
erations to the SSA. By memorandum dated October 29, 1970, to the 
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Assistant Commander for Contracts, NAVAIR, SSA recommended 
that award be made to Raytheon. With respect to the Assistant Com- 


mander’s decision, the record contains the following memorandum 
dated February 25, 1971: 


1. Some few days before * * * [SSA] sent me the memorandum referred 
to above, he met with me and I reviewed with him the recommendation he was 
making at that time to select the Raytheon Company as Contractor * * *. 

2. At that time, having reviewed the factors which led to his recommendation 
and having discussed those factors with him, I approved, upon the advice of 
my staff, and in my capacity as a Contracting Officer, that recommendation. 

3. Therefore, upon receipt of * * * [the memorandum], having previously 
approved * * * [SSA’s] recommendation, I directed my staff to take the neces- 
sary action to enter into a contract with the Raytheon Company. 


On November 18, 1970, at a meeting of the SSAC, the SSA an- 
nounced the Assistant Commander’s decision. Present at the meeting 
was a project manager, Instrumentation Ships Project, Naval Ship 
Systems Command (NAVSHIPS), whose role is explained in the 
NAVAIR’s counsel’s letter of February 26, 1971. It appears there- 
from that NAVAIR was requested by the project manager to prepare 
the procurement package, obtain proposals, select the best offer and 
award the contract. An examination of the Ship Project Directive 
dated October 14, 1969, also indicates that any changes in the scope 
of work, schedules, or funding would require the approval of the 
project manager. A memorandum dated November 23, 1970, from 
the Commander, NAVAIR, to the Commander, NAVSHIPS, states 
that at the conclusion of the November 13 meeting the project man- 
ager requested that negotiations leading to contract award be held 
up pending review of the entire program, of which this system is a 
part. This review, we understand, involved a consideration of whether 
to eliminate or cut back the entire program. 

By letter of November 17, 1970, Raytheon submitted a modification 
reducing its cost proposal. NAVAIR accepted this modification in 
accordance with the “Late Proposals” provision of ASPR 3-506(b), 
contained in the RFQ, which provides that: 


** * » modification of an offer which makes the terms of the otherwise 


successful offer more favorable to the Government will be considered at any 
time it is received and may thereafter be accepted. 


On January 7, 1971, NAVAIR sent a business clearance to the 
Naval Material Command for approval. Navy Procurement Directives 
1403.50 defines a “business clearance” as the required approval by 
the Chief of Naval Material of the business aspects of proposed 
contractual actions pursuant to 10 U.S.C. 5082. 

By telegram dated January 11, 1971, and subsequent correspondence, 
Sylvania, by its counsel, Sellers, Conner & Cuneo, protested the pro- 
posed award to our Office. By letters dated February 23 and March 11, 


449-795 O 
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1971, General Dynamics joined in Sylvania’s protest. In accordance 
with our protest procedures Raytheon was afforded an opportunity 
to comment on the allegations raised and it responded through its 
counsel, Matzkin & Day, by letter dated March 15, 1971. 

On January 22, 1971, the Naval Material Command approved the 
business clearance. Award is now being withheld pending our decision 
on the merits of the protests. 

Three basic contentions are raised and are considered below under 


their respective captions. 
Technical Evaluation of Proposals 


Offerors were advised in paragraph (9) of the RFQ’s Instructions 
and Conditions that the following criteria would be used in technical 
evaluation and source selection : 


a. The following evaluation criteria, ranked in order to relative importance, 
will be used in evaluating each Offeror’s proposal submitted in response to this 
procurement : 

(1) The contractor’s understanding of the scope of the work as shown 
by the scientific or technical approach proposed, with particular emphasis 
on the transmitter, receiver and data digitizing sub-systems in that order. 

(2) The extent to which the design details, performance requirements, 
test procedures, etc., outlined in the Offeror’s Specification meet the require- 
ments of Specification CRS—70. 

(3) The soundness of the approach to this project and to the solution of 
such problem(s) as may be involved in satisfactory performance thereof. 

(4) The functional and operational suitability of equipment which will 
meet specifications and provide flexibility for future modification. 

(5) The reliability of the proposed design. 

(6) The simplicity of the proposed design with due consideration to 
standardization and minimum operational costs. 

(7) The ease of maintenance of the proposed design. 

(8) Quality commensurate with the mission of the equipment. 

(9) The use of materials which will result in best ease of operation and 

maintenance in all types of conditions. 

(10) The availability and competence of experienced engineering, manage- 
ment, scientific or other technical personnel. 

(11) The contractor’s experience or pertinent novel ideas in the specific 
branch of science or technology involved. 

(12) The availability, from any source, of necessary research, test and 
production facilities. 

(18) The contractor’s willingness to devote his resources to the proposed 
work with appropriate diligence. 

(14) The proposed assignment of personnel. 

(15) The over-all management of the proposed program. 

b. In addition to the preceding evaluation criteria, a confidence factor as 
indicated by past performance in meeting contractual obligations and credibility 
of the statements made in the Offeror’s proposal will be applied in the evaluation 
of proposals submitted hereunder. 


The foregoing criteria encompass both technical and management 
aspects of the proposals and were assigned a total weight of 75 percent 
(50 percent technical; 25 percent management). Insofar as technical 
evaluation is concerned, we are dealing essentially with the first six 
factors, which, among others, relate to the power system of the 
transmitter. . 
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We understand that three types of power tubes are available for 
use in transmitter design : the Klystron; the Coaxitron ; the Traveling 
Wave Tube (TWT). The importance of tube selection in transmitter 
design is indicated in NAVATR’s counsel’s letter of February 5, 1971: 

* * * The high risk area in this procurement has always been recognized 
to be the achievement of the rather high transmitter sustained average power 


output requirements. Since the transmitter tube selected governs transmitter 
power capabilities, the tube’s characteristics are of obvious concern. * * * 


No limitation was placed on the use of any tube type in transmitter 
design by the RFQ. Counsel’s letter of February 5 advises that when 
the RFQ was issued only the Klystron and Coaxitron were known to 
be suitable power sources and, of the two, the Coaxitron was pre- 
ferred. Sylvania elected to offer a Coaxitron-based design, while spe- 
cifically rejecting the TWT as a suitable power source for CRS. Gen- 
eral Dynamics based its design on a Klystron but also submitted an 
alternate proposal (as it was permitted to do by the RFQ) based on 
the use of a Coaxitron. Raytheon based its proposal on a TWT ap- 
proach. Counsel’s letter terms Raytheon’s offer as “unexpected” and 
states that NAVAIR was not aware of a suitable approach to trans- 
mitter design based on a TWT until proposed by Raytheon. 

Against this background both Sylvania and General Dynamics 
assert that NAVAIR was “predisposed” to the use of a TWT power 
tube in transmitter design, which was ultimately the basis for the se- 
lection of Raytheon, and that NAVAIR improperly failed to disclose 
this predispositica to all offerors. In Sylvania’s submission of March 3, 
1971, it is asserted that the advantages of using a TWT power source 
reveal corresponding disadvantages in the use of a Coaxitron, which, 
in effect, were deficiencies in Sylvania’s proposal that NAVAIR should 
have drawn to its attention during the course of negotiation. 

The RFQ is silent as to the particular type of power source to be 
used. To us, the latitude afforded by the RFQ underscores the fact 
that tube selection was left to the technical judgment of each offeror. 
Given the developmental nature of the procurement, Sylvania’s and 
General Dynamics’ complaint is, in our view, basically that after ini- 
tial evaluation of technical proposals, NAVAIR had established a 
judgmental hierarchy with the TWT rated first, and that NAVAIR 
was required to make this preference known. Raytheon, in response, 
maintains in its letter of March 15 that “to now allow any of the other 
offerors to negotiate on the basis of Raytheon’s competitive technical 
approach creates the forbidden auction technique in a technical sense 
rather than the oftentimes quoted sense of price.” 

In our view, the propriety of disclosing Raytheon’s technical ap- 
proach to the use of the TWT is not in issue here, for the argument is 


not that Raytheon’s technical approach should have been discussed, 
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The request for quotations was issued pursuant to the authority of 
10 U.S.C. 2304(a) (11), as implemented by paragraph 4-101 (a) (6) of 
the Armed Services Procurement Regulation (ASPR), to negotiate 
contracts contemplating experimental, developmental or research 
work. Technical proposals were requested for the development, fabri- 
cation and installation of two UHF coherent radar systems (CRS) ; 
price proposals were required to be on a cost-plus-incentive-fee 
(CPIF) basis. ; 

Under the evaluation procedures utilized, technical proposals were 
referred to a Source Selection Evaluation Board (SSEB) ; cost pro- 
posals were forwarded to a contract negotiator for analysis. SSEB 
was charged with the responsibility of rating the proposals and report- 
ing its findings to the Source Selection Advisory Council (SSAC). 
Results of the cost analysis also were to be supplied to the SSAC. 
SSAC was to report its recommendation to the Source Selection 
Authority (SSA). Since the Assistant Commander for Contracts was 
responsible for reviewing the selection procedure and making the final 
determination, the SSA was to present findings to him in the form of a 
recommendation. 

Four proposals were received by July 7, 1970, one of which was 
subsequently determined to be technically unacceptable and was not 
further considered. Thereafter, discussions were held with Sylvania, 
Raytheon Company and General Dynamics. These discussions cul- 
minated in letters dated August 20, 1970, to each offeror, which identi- 
fied and requested clarification of specific deficiencies in each proposal. 
In addition, each letter provided, in part, as follows: 


To conclude the competition with several sources with respect to the procure- 
ment covered by RFQ No. N00019—-70-Q-0195 it is requested that you clarify, 
support, correct, improve or revise your technical, management and cost pro- 
posals as necessary to provide your best and final offér * * *, 

* * * Any reply received after * * *[close of business on September 21, 1970] 


will be treated as a late quotation in accordance with the “LATE QUOTATION” 
provisions of the RFQ. 


Failure to respond to this letter will be considered to mean that you do not 
wish to be further considered for award of a contract under the RFQ and may 
be grounds for disqualification. Unless this Command finds it necessary or 
desirable to contact you further, no additional information will be furnished 
until an award is made. * * * 


The August 20 letters adequately advised offerors of the closing 
of negotiations. 48 Comp. Gen. 536 (1969) ; id. 381 (1968). Timely 
replies were thereafter received from all three firms. 

On October 1, 1970, the SSEB formally reported the results of its 


technical evaluation to the SSAC. Thereafter, the SSAC received 
an oral briefing from a contract negotiator on the results of the cost 
analysis. On October 22, 1970, SSAC reported the results of its delib- 
erations to the SSA. By memorandum dated October 29, 1970, to the 
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Assistant Commander for Contracts, NAVAIR, SSA recommended 
that award be made to Raytheon. With respect to the Assistant Com- 
mander’s decision, the record contains the following memorandum 
dated February 25, 1971: 

1. Some few days before * * * [SSA] sent me the memorandum referred 
to above, he met with me and I reviewed with him the recommendation he was 
making at that time to select the Raytheon Company as Contractor * * *. 

2. At that time, having reviewed the factors which led to his recommendation 
and having discussed those factors with him, I approved, upon the advice of 
my staff, and in my capacity as a Contracting Officer, that recommendation. 

8. Therefore, upon receipt of * * * [the memorandum], having previously 
approved * * * [SSA’s] recommendation, I directed my staff to take the neces- 
sary action to enter into a contract with the Raytheon Company. 

On November 13, 1970, at a meeting of the SSAC, the SSA an- 
nounced the Assistant Commander’s decision. Present at the meeting 
was a project manager, Instrumentation Ships Project, Naval Ship 
Systems Command (NAVSHIPS), whose role is explained in the 
NAVAIR’s counsel’s letter of February 26, 1971. It appears there- 
from that NAVAIR was requested by the project manager to prepare 
the procurement package, obtain proposals, select the best offer and 
award the contract. An examination of the Ship Project Directive 
dated October 14, 1969, also indicates that any changes in the scope 
of work, schedules, or funding would require the approval of the 
project manager. A memorandum dated November 23, 1970, from 
the Commander, NAVAIR, to the Commander, NAVSHIPS, states 
that at the conclusion of the November 13 meeting the project man- 
ager requested that negotiations leading to contract award be held 
up pending review of the entire program, of which this system is a 
part. This review, we understand, involved a consideration of whether 
to eliminate or cut back the entire program. 


By letter of November 17, 1970, Raytheon submitted a modification 


reducing its cost proposal. NAVAIR accepted this modification in 
accordance with the “Late Proposals” provision of ASPR 3-506(b), 
contained in the RFQ, which provides that: 

* * * a modification of an offer which makes the terms of the otherwise 


successful offer more favorable to the Government will be considered at any 
time it is received and may thereafter be accepted. 


On January 7, 1971, NAVAIR sent a business clearance to the 
Naval Material Command for approval. Navy Procurement Directives 
1-403.50 defines a “business clearance” as the required approval by 
the Chief of Naval Material of the business aspects of proposed 
contractual actions pursuant to 10 U.S.C. 5082. 


By telegram dated January 11, 1971, and subsequent correspondence, 
Sylvania, by its counsel, Sellers, Conner & Cuneo, protested the pro- 
posed award to our Office. By letters dated February 23 and March 11, 


449-795 O- 72 - 49 
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1971, General Dynamics joined in Sylvania’s protest. In accordance 
with our protest procedures Raytheon was afforded an opportunity 
to comment on the allegations raised and it responded through its 
counsel, Matzkin & Day, by letter dated March 15, 1971. 

On January 22, 1971, the Naval Material Command approved the 
business clearance. Award is now being withheld pending our decision 
on the merits of the protests. 

Three basic contentions are raised and are considered below under 
their respective captions. 


Technical Evaluation of Proposals 


Offerors were advised in paragraph (9) of the RFQ’s Instructions 
and Conditions that the following criteria would be used in technical 
evaluation and source selection : 


a. The following evaluation criteria, ranked in order to relative importance, 
will be used in evaluating each Offeror’s proposal submitted in response to this 
procurement : 

(1) The contractor’s understanding of the scope of the work as shown 
by the scientific or technical approach proposed, with particular emphasis 
on the transmitter, receiver and data digitizing sub-systems in that order. 

(2) The extent to which the design details, performance requirements, 
test procedures, etc., outlined in the Offeror’s Specification meet the require- 
ments of Specification CRS-70. 

(3) The soundness of the approach to this project and to the solution of 
such problem(s) as may be involved in satisfactory performance thereof. 

(4) The functional and operational suitability of equipment which will 
meet specifications and provide flexibility for future modification. 

(5) The reliability of the proposed design. ., 

(6) The simplicity of the proposed design with due consideration to 
standardization and minimum operational costs. 

(7) The ease of maintenance of the proposed design. 

(8) Quality commensurate with the mission of the equipment. 

(9) The use of materials which will result in best ease of operation and 

maintenance in all types of conditions. 

(10) The availability and competence of experienced engineering, manage- 
ment, scientific or other technical personnel. 

(11) The contractor’s experience or pertinent novel ideas in the specific 
branch of science or technology involved. 

(12) The availability, from any source, of necessary research, test and 
production facilities. 

(18) The contractor’s willingness to devote his resources to the proposed 
work with appropriate diligence. 

(14) The proposed assignment of personnel. 

(15) The over-all management of the proposed program. 

b. In addition to the preceding evaluation criteria, a confidence factor as 
indicated by past performance in meeting contractual obligations and credibility 
of the statements made in the Offeror’s proposal will be applied in the evaluation 
of proposals submitted hereunder. 


The foregoing criteria encompass both technical and management 
aspects of the proposals and were assigned a total weight of 75 percent 
(50 percent technical; 25 percent management). Insofar as technical 
evaluation is concerned, we are dealing essentially with the first six 
factors, which, among others, relate to the power system of the 
transmitter. 
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We understand that three types of power tubes are available for 
use in transmitter design : the Klystron; the Coaxitron ; the Traveling 
Wave Tube (TWT). The importance of tube selection in transmitter 
design is indicated in NAVAIR’s counsel’s letter of February 5, 1971: 


* * * The high risk area in this procurement has always been recognized 
to be the achievement of the rather high transmitter sustained average power 
output requirements. Since the transmitter tube selected governs transmitter 
power capabilities, the tube’s characteristics are of obvious concern. * * * 
No limitation was placed on the use of any tube type in transmitter 
design by the RFQ. Counsel’s letter of February 5 advises that when 
the RFQ was issued only the Klystron and Coaxitron were known to 
be suitable power sources and, of the two, the Coaxitron was pre- 
ferred. Sylvania elected to offer a Coaxitron-based design, while spe- 
cifically rejecting the TWT as a suitable power source for CRS. Gen- 
eral Dynamics based its design on a Klystron but also submitted an 
alternate proposal (as it was permitted to do by the RFQ) based on 
the use of a Coaxitron. Raytheon based its proposal on a TWT ap- 
proach. Counsel’s letter terms Raytheon’s offer as “unexpected” and 
states that NAVAIR was not aware of a suitable approach to trans- 
mitter design based on a TWT until proposed by Raytheon. 

Against this background both Sylvania and General Dynamics 
assert that NAVAIR was “predisposed” to the use of a TWT power 
tube in transmitter design, which was ultimately the basis for the se- 
lection of Raytheon, and that NAVAIR improperly failed to disclose 
this predisposition to all offerors. In Sylvania’s submission of March 3, 
1971, it is asserted that the advantages of using a TWT power source 
reveal corresponding disadvantages in the use of a Coaxitron, which, 
in effect, were deficiencies in Sylvania’s proposal that NAVAIR should 
have drawn to its attention during the course of negotiation. 

The RFQ is silent as to the particular type of power source to be 
used. To us, the latitude afforded by the RFQ underscores the fact 
that tube selection was left to the technical judgment of each offeror. 
Given the developmental nature of the procurement, Sylvania’s and 
General Dynamics’ complaint is, in our view, basically that after ini- 
tial evaluation of technical proposals, NAVAIR had established a 
judgmental hierarchy with the TWT rated first, and that NAVAIR 
was required to make this preference known. Raytheon, in response, 
maintains in its letter of March 15 that “to now allow any of the other 
offerors to negotiate on the basis of Raytheon’s competitive technical 
approach creates the forbidden auction technique in a technical sense 
rather than the oftentimes quoted sense of price.” 

In our view, the propriety of disclosing Raytheon’s technical ap- 
proach to the use of the TWT is not in issue here, for the argument is 
not that Raytheon’s technical approach should have been discussed, 
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but rather that NAVAIR should have revealed its preferences rela- 
tive to the three known power sources. 

From our review of the technical evaluation memoranda made avail- 
able to us, it appears that the tube selected made a significant evalu- 
ative difference between the proposals. The predominance of the tube 
offered in the evaluation of technical proposals is expressed in terms 
of the technical risks involved in concurrent tube and system develop- 
ment. An assessment of the technical risks involved obviously requires 
a balancing of the advantages and disadvantages of the power source 
selected. We believe that both Sylvania and General Dynamics should 
have been given an opportunity during the course of negotiations to 
address the question of the risks associated with the use of a Coaxitron. 
In this regard, Sylvania’s submissions have raised a number of tech- 
nical factual disputes relative to the merits of the Coaxitron vis-a-vis 
the TWT, and while we are not prepared to resolve these matters, 
NAVAIR’s responses indicate that completely accurate information 
was not in NAVAIR’s possession at the time of evaluation. Moreover, 
since the three power sources were known to the offerors, discussion 
of their relative merits would have been appropriate. 


Failure to Give Cost Proper Consideration 


Sylvania alleges that its final cost proposal was the lowest received 
and that Raytheon’s cost proposal was substantially higher. Sylvania 
maintains that once-a determination is made that two or more offerors 
are technically acceptable, the consideration of technical merit should 
cease, and the governing criterion should be cost. 

_ Assuming the accuracy of Sylvania’s allegation, the application of 
the cost factor was not controlling, since cast was assigned a weight of 
only 25 percent. We have recognized that in the context of negotiated 
cost-reimbursement-type research and development contracts, proposed 
cost or price is not necessarily controlling in determining which pro- 
posal is most advantageous to the Government. B-170374, March 2, 
1971; B-165471, January 24, 1969. There is, however, merit in Syl- 
vania’s position for, as we stated in 50 Comp. Gen. 246, October 6, 
1970: 


Where * * * two offerors are essentially equal as to technical abil- 
ity and resources to successfully perform a research and development 
effort, the only consideration remaining for evaluation is price. In 
such a situation, we believe that the lower — offer represents an 
advantage to the Government which should not be ignored. Indeed, 
ASPR 4-106.4 makes it clear that awards should not be for capabili- 
ties that exceed those determined to be necessary for successful per- 
formance of the work. We view the award to TI as ene a 
determination that the cost premium involved in making an award to 
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SRL, based on its slight technical superiority over TI, would not be 
justified in light of the acceptable level of effort and accomplishment 
expected of TI at a lower cost. The concepts expressed in ASPR 
3-805.2 and 4-106.5(a) that price is not the controlling factor in the 
award of cost-reimbursement and research and development contracts 
relate, in our view, to situations wherein the favored offeror is signifi- 
cantly superior in technical ability and resources over lower priced, 
less qualified offerors. * * * 

NAVAIR’s counsel’s letter of February 5, 1971, stated that cost 
was not ignored and suggested that, in retrospect, it may have been 
too heavily weighted. From our review of the record initially sub- 
mitted with counsel’s letter, it appeared to us that the consideration 
given to cost was limited to the mathematical apportionment of evalu- 
ation points among the cost proposals. In response to our informal 
inquiry, counsel’s letter of March 30 transmitted an enclosure indicat- 
ing the extent of cost and price analysis. The enclosure indicates that 
after initial quotations were received, the cost and pricing informa- 
tion contained on the DD Form 633’s submitted by the offerors was 
abstracted and analyzed by comparing the quotations received with 
the costs incurred in connection with a prior dissimilar system. On 
the basis of this analysis, an oral presentation was made to the SSAC 
where it was pointed out that differences between CRS and the prior 
system made an exact comparison impossible. During discussions each 
offeror was requested to furnish additional information. Since the 
best and final offers differed little from the initial quotations, SSAC 
was simply informed of their dollar value. After source selection, 
Raytheon’s cost proposal was again analyzed and the contract negoti- 
ator planned to discuss it with the offeror with a view toward negotiat- 
ing a reduction. This action was found to be unnecessary in view of 
Raytheon’s voluntary cost reduction. The contract negotiator further 
states that: “At no time prior to the selection of Raytheon as the 
winner did I hold out or infer to the SSAC or anyone else.that I could 
get Raytheon to reduce its price if allowed to do so.” Accepting the 
contract negotiator’s statement, the fact remains that cost negotiations 
with Raytheon were contemplated. That such action was rendered 
unnecessary by Raytheon’s cost reduction does not obscure the basic 
point: the time for exploring the cost aspects of a proposal—that is, 
all proposals within a competitive range—is during the course of nego- 
tiations and not at some time after the receipt of best and final offers. 
We believe that the negotiation techniques evident from the rec- 
ord, as exemplified by the contemplated cost negotiations with 
Raytheon, are inconsistent with the concept of competitive negotiation. 
In this connection, ASPR 3-804 provides that: 


Evaluation of offerors’ or contractors’ proposals, including price revision pro- 
posals, by all personnel concerned, with the procurement, as well as subsequent 
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negotiations with the offeror or contractor, shall be completed expeditiously. 
Complete agreement of the parties on all basic issues shall be the objective of 
contract negotiations. Oral discussions or written communications shall be con- 
ducted with offerors to the extent necessary to resolve uncertainties relating to 
the purchase or the price to be paid. Basic questions should not be left for later 
agreement during price revisions or other supplemental proceedings. Cost and 
profit figures of one offeror or contractor shall not be revealed to other offerors or 
contractors. 


While we object to the negotiation techniques employed here, we 
do not intend to suggest that cost is controlling. However, since the 
record demonstrates that notwithstanding the technical evaluation of 
proposals, cost was advanced as a potential basis for making award, a 
clear understanding of the validity of each cost proposal was and is 
essential. 


Acceptance of Modification to 
Raytheon Proposal After 
“Best and Final” Offers 


Focusing on the SSA’s memorandum of October 29, 1970, and the 
concurrent approval of the Assistant Commander for Contracts, it is 
NAVAIR’s position that it had arrived at a final determination to 
contract with Raytheon some 2 weeks before Raytheon submitted its 
cost reduction. Sylvania, on the other hand, urges in its letter of 
March 3, 1971, that the term “otherwise successful offeror” as used in 
ASPR 3-506(g) goes to the question of whether a particular offeror 
would “unquestionably receive the award ‘if in fact the award were 
made,” for the following reasons: 


Sylvania does not believe that the term “otherwise successful offeror’ involves 
whether or not an award itself will be made since there are many reasons why an 
’ award may not be made that have no bearing on the selected offeror at all, e.g., 
availability of funds or discontinuance of the requirement. However, assuming 
that an award will be made, in order for an offeror to be “the successful offeror” 
all the legal and regulatory actions, directory and judgmental, prerequisite to 
making an award must have been executed in that offeror’s favor. That is the 
point at which, based upon the unamended proposal, a binding contractual com- 
mitment could be made to such offeror. 

It is Sylvania’s position that Raytheon was not an “otherwise successful 
offeror” at the time it submitted its cost reduction proposal. The Navy admits 
in its report dated February 26, 1971 (page 5) that no business clearance had 
been granted by NavMat at the time Raytheon submitted its cost reduction. 
Indeed, a business clearance was not even requested from NavMat until some two 
months after Raytheon’s cost reduction proposal. Sylvania submits that under 
the applicable law and regulations Raytheon was not an “otherwise successful 
offeror” at least until business clearance had been granted by NavMat. 


* * * * * * . 


First, a business clearance is a mandatory legal requirement which must be 
complied with before an award can be made to a desired source. ASPR Section 
1-400 states : 

“This part ... imposes limitations upon the authority to enter into... 
contracts.” 
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ASPR Section 1-403 states as follows: 


“Requirements to be Met Before Entering Into Contracts. No contract shall be 
entered into unless all applicable requirements of law and of this Regulation .. ., 
including business clearance and approval, have been met.” [Italic supplied.] 


ASPR Section 3-102 (b) states: 


“(b) No contract shall be entered into as a result of negotiation unless or until 
the following requirements have been satisfied : 


* * + « * * aa 

“(iili) such business clearance or approval as is prescribed by applicable 
Departmental procedures has been obtained .. .” 

Second, the Navy Procurement Directives implementing ASPR make it un- 
mistakably clear that no award may be made to an offeror without a business clear- 
ance. Section 1-403.50 of NPD prescribes the conditions for award as follows: 

“Business clearance is the required approval by the Chief of Naval Material of 
business aspects of proposed contractual actions. Such clearance is required pur- 
suant to statute (10 U.S.C. 5082) and authority derived from the Secretary of 
the Navy. Request for business clearance is submitted on a business clearance 
memorandum. ... 

€ + . F 7 s . 

“(b) Post-Negotiation Business Clearance. 

* * * * * * . 

. . upon completion of negotiation, the post-negotiation business clearance 
memorandum shall set forth in detail the negotiation results obtained... . 
NO COMMITMENT SHALL BE MADE TO A PROSPECTIVE CONTRACTOR 
PRIOR TO OBTAINING THE CHIEF OF NAVAL MATERIAL’S APPROVAL 
OF THE POST-NEGOTIATION BUSINESS CLEARANCE MEMORANDUM.” 


[Emphasis in original] [numerous pages of detailed requirements for business 
clearance follow] 


Based upon the plain meaning of the foregoing regulations, which implement 
statutory requirements, it is Sylvania’s position that a business clearance of 
Raytheon was a legal prerequisite to Raytheon being an “otherwise successful 
offeror” in accordance with ASPR 3-506(g). By the Navy’s own admission, a busi- 
ness clearance of Raytheon by NavMat had not been made at the time Raytheon’s 
cost reduction proposal was submitted and indeed was not requested until some 
two months after Raytheon’s cost reduction proposal was submitted. As no award 
could be made to Raytheon without NavMat approval, Raytheon was not a “suc- 
cessful offeror” at the time the Navy accepted its cost reduction proposal. 

We approach this question from the standpoint of the prejudicial 
effect, if any, to the competing offerors resulting from acceptance of 
the modification—an inquiry which will turn on the particular facts 
of each case. By definition, the acceptance of a modification from an 
otherwise successful offeror will not result in prejudice to the other 
offerors. It also assumes that the reduction was voluntary and there 
has been no suggestion that Raytheon’s modification was solicited. 
From this viewpoint, we agree generally that the approval of the 
Assistant Commander for Contracts, concluding the source selection 
process, is a determination of the “otherwise successful” offeror, since 
NAVAIR was charged with the selection of the contractor. This 
presumes that in effecting the selection all requirements of ASPR 
3-800, governing the conduct of negotiations, have been complied 
with. ‘ 
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Here, however, further negotiations were contemplated with the 
“successful” offeror with a view to seeking a price reduction. The 
resulting implication is clear: the previous selection might fail absent 
a price reduction. Therefore, in our view, Raytheon was something less 
than the “successful offeror” at the time of source selection. 

Accordingly, we believe that all of the defects discussed above re- 
quire that negotiations be reopened and all offerors within a competi- 
tive range be afforded an opportunity to revise their technical and 


price proposals. 
[ B-168541 ] 


Transportation—Requests—Issuance, Use, Etc.—Official Business 
Requirement 


The use of the reduced Category Z fares offered by commercial airlines to the 
United States under Government Transportation Requests (GTRs) pursuant to 
tariffs filed with the Civil Aeronautics Board is limited by agreement to trans- 
portation payable from public funds for official travel only, and the special fares 
may not be made available to contractor employees or nonappropriated fund 
agencies in Europe or elsewhere, whether payment is made from nonappropri- 
ated funds, or appropriated funds on a reimbursable basis. The restrictions on 
the use of GTRs prescribed in the General Accounting Office Policy and Proce- 
dures Manual for the Guidance of Federal Agencies, Title 5, sections 2020.10 
and 2020.80 maintain the integrity of travel appropriation obligations, and the 
GTRs serve to identify that the travel performed was on official business in 
accord with the special arrangements for reduced fares and, therefore, Army 
regulations in conflict with the purpose of the Category Z fares should be 
amended. 


To the Secretary of the Army, April 23, 1971: 


By letter dated February 4, 1971, file LOG/TM-PMB-T-I, ad- 
dressed to the Director of our Transportation Division, the Office of 
the Deputy Chief of Staff for Logistics requests our determination on 

“a request made by the Commander in Chief, United States Army, 
Europe (USAREUR) that our decision 49 Comp. Gen. 578, March 11, 
1970, not be applied to nonappropriated fund agencies in Europe. 

It is indicated that nonappropriated fund agencies supported by 
USAREUR are treated by NATO host countries the same as U.S. 
Forces proper so far as transportation is concerned, including recogni- 
tion of Government Transportation Requests (GTRs), among other 
documents used by the Army, issued to U.S. and foreign flag carriers 
for service within or from the USAREUR area. Continuance of the 
privileges regarding the use of these forms is said to be desirable 
for USAREUR supported nonappropriated fund agencies “since it 
permits better UDSAREUR control over procurement, accounting and 
audit of such travel and at less cost to the Government.” 

In 49 Comp. Gen. 578 we said that the use of Government trans- 
portation requests (GTR) by civilian employees of the Army and Air 
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Force Exchange Service (AAFES) would be in conflict with our de- 
cisions and applicable laws and regulations. Although the Commander 
in Chief, USAREUR, would have nonappropriated funds cited on 
all GTRs issued for Category Z travel of USAREUR supported non- 
appropriated fund agencies, our decision applies whether payment 
for services furnished is from nonappropriated funds or from appro- 
priated funds followed by reimbursement. On the basis of that decision, 
GTRs should not be issued for the procurement of Category Z air 
transportation of any USAREUR supported nonappropriated fund 
agency personnel even though chargeable directly against non- 
appropriated funds. 

The policy expressed in sections 2020.10 and 2020.80 of Title 5 of 
the GAO Policy and Procedures Manual (4 CFR 51.15 and 51.22), 
restricting the use of GTRs to travel authorized at Government ex- 
pense (see 33 Comp. Gen. 434 (1954)), maintains the integrity of 
travel appropriation obligations; and the GTR serves to identify the 
travel insofar as it may be required by any special agreements made 
between the Government and the carriers on transportation provided 
for the account of the Government. 

Category Z fares are offered by scheduled commercial airlines to 
procure transportation for the United States on regularly scheduled 
flights upon the presentation of GTRs. The conditions under which 
such travel is allowed are set forth in tariffs filed with the Civil 
Aeronautics Board (CAB). We are aware that such fares may be 
about 50 percent of economy fares; however, savings from such use 
of GTRs would not accrue to the United States Government because 
the cost of commercial air transportation incident to nonofficial busi- 
ness cannot be charged to appropriations of the United States 
Government. 

We understand that CAB concurrence in Category Z fares was based 
on representations that they would be limited to transportation pay- 
able from public funds, and unless the CAB agrees to enlarge the 
authority now covering Category Z fares, their application to trans- 
portation paid from nonappropriated funds would be illegal. The 
fact that GTRs may be used would not sanction the application of 
Category Z fares, if in fact the transportation is not for the account 
of the United States and the cost is not absorbed by the United States 
Treasury. 

Our decision in 49 Comp. Gen. 578 was rendered in response to a 
request for determination of the propriety of a proposal to change ap- 
propriate regulations for the purpose of authorizing what appeared to 
be the future use of GTRs in the procurement of transportation by air 
for civilian employees of the AAFES. The stated purpose of the pro- 
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posed use was to avoid payment of a 5 percent tax on transportation of 
persons by air as imposed by section 4261 of the Internal Revenue Code, 
26 U.S.C. 4261. 

The letter of February 4, 1971, indicates that members of nonappro- 
priated fund agencies in USAREUR have been using GTRs for the 
procurement of Category Z air transportation, and information avail- 
able in this Office shows that GTRs have been used under similar cir- 
cumstances by the Department of the Army in areas other than Europe. 
A message, dated December 9, 1970, LOG/TM-PMB-T-2-37b, from 
DA to AJG 7401, suggests that air carriers may have complained 
that GTRs were being issued to procure transportation, primarily 
Category Z, for nonappropriated fund agencies (and contractor per- 
sonnel). This message, based on 49 Comp. Gen. 578, however, indicates 
renewed enforcement of the prohibition against unauthorized use of 
GTRs. We appreciate the difficulties that might be caused by discon- 
tinuing the unauthorized use of GTRs to obtain Category Z transpor- 
tation in the case of nonappropriated fund agencies supported by 
USAREUR, and we regret that the situation requires such action. 

We trust that appropriate amendments will be made to various pro- 
visions of Army regulations which appear to encourage procurement 
of Category Z air transportation by nonappropriated fund agencies 
and establish “cost charge” procedures incident to the use of GTRs 
in apparent conflict with the understanding of the carriers which have 
agreed to the application of such fares in cases of Government travel- 
ers on official business covered by GTRs and in apparent violation of 
31 U.S.C. 628. See 48 Comp. Gen. 773 (1969). We refer to such pro- 
visions as paragraph 1-46 of AR 230-1 and paragraph 309035 of AR 
55-355, DSAR 4500.3. 


[ B-171019 ] 


States—Federal Aid, Grants, Etc.—Restrictions Lmposed by Law— 
Removal—Retroactive Application 


The 1970 amendment to the Omnibus Crime Control Act of 1968, which makes 
clear that personnel compensation limitation only apply to restrict the use of 
grant funds for the payment of police and other regular law-enforcement per- 
sonnel and not to support services, may be retroactively applied to the unobli- 
gated and unspent block grants awarded for the fiscal years 1969 and 1970 on 
a matching basis by the Law Enforcement Assistance Administration under the 
1968 act to the States for subgranting, as well as to the “discretionary” grants 
made to States or directly to cities and counties, as the rule against the retro- 
active application of statutes—absent clear intent to the contrary—pertains to 
an enactment that would prejudicially affect vested rights, or the legal character 
of past transactions, whereas the 1969 and 1970 fiscal year grant funds committed 
by the Government are yet to be obligated by the States. 
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To the Associate Administrator, Law Enforcement Assistance Admin- 
istration, April 26, 1971: 


By letter dated February 22, 1971, you and Associate Administrator 
Coster requested our decision in the following matter. 

Under part C of title I of the Omnibus Crime Control Act of 1968, 
Public Law 90-351, approved June 19, 1968, 82 Stat. 200, 42 U.S.C. 
3731 et seg., the Law Enforcement Assistance Administration 
(LEAA) makes annual population-based block grants to the States for 
law enforcement improvement programs. Each State is required to 
subgrant a percentage of these funds to cities and counties and the re- 
mainder may be spent by the State for statewide programs. All of these 
funds must be spent in accordance with a comprehensive statewide law 
enforcement plan developed by the State and approved annually by 
LEAA. These plans do not contain individual project or program 
specifications as such specifications are left to the discretion of the 
States within the general framework of the comprehensive plan and 
subject to the limitations and requirements of the act. LEAA also 
makes “discretionary” grants to States or directly to cities and coun- 
ties. Block grants and discretionary grants are awarded on a matching 
basis; that is, the ultimate grantee must pay a specified part of the cost 
of funded programs. 

Your Administration has thus far been required to award part C 
funds before the end of the fiscal year for which they were appro- 
priated. However, because of the necessary delays due to suballocation, 
subgranting and contracting States and cities have been permitted two 
additional fiscal years during which to expend funds. Thus, some of 
the States and cities still have unobligated or unspent funds awarded 
by LEAA in fiscal years 1969 and 1970. 

Subsection 4(4) of the Omnibus Crime Control Act of 1970, Public 
Law 91-644, approved January 2, 1971, 84 Stat. 1892, amended sub- 
section 301(d) of Public Law 90-351, 42 U.S.C. 3731(d), so as to make 
clear that personnel compensation limitations heretofore prescribed 
shall only apply to restrict the use of grant funds for the payment of 
the salaries of police and other regular law-enforcement personnel. 
It was the intention of this amendment that the use of block grant 
funds for the salaries of personnel whose primary responsibility is to 
promote assistance, maintenance, or auxiliary services or administra- 
tive support to the regular operational components of law-enforcement 
agencies shall not be subject to the limitations of section 301 of Pub- 
lic Law 90-351 that not more than one-third of any grant for law-en- 
forcement purposes may go for the compensation of personnel. See H. 
Rept. No. 91-1174, 11 and S. Rept. No. 91-1253, 45. 

In addition to the personnel limitation amendment above described, 
subsection 4(3) of Public Law 91-644 amended Public Law 90-351, 42 








752 DECISIONS OF THE COMPTROLLER GENERAL [50 


U.S.C. 3731(c), so as to allow up to a 75 Federal 25 nonfederal match- 
ing formula for law enforcement programs. Before this amendment 
the matching formulas depended on the nature of the program funded 
and while most programs were subject to a 60-40 matching formula, 
there was authority to fund programs on a 75-25 and 50-50 formulas as 
well. 

In your submission you point out that while the effective date of 
neither of these amendments is specified, the legislative history of 
Public Law 91-644 makes it clear that the amendment to the matching 
ratios made by section 4(3) applies to all fiscal year 1971 funds but not 
to funds granted from prior fiscal years’ appropriations. The legisla- 
tive history referred to are statements to this effect by the House and 
Senate managers on the Conference bill; i.e., the remarks of Chairman 
Celler, Mr. Poff, Mr. Rodino and Senator Hruska in the Congressional 
Record of December 17, 1970, H11889, H11892 and S20475 respec- 
tively. It is therefore your view that the amendment made by section 
4(4) must operate prospectively from January 2, 1971, the date the 
President signed Public Law 91-644. 

You go on to state that if this conclusion is correct, it raises the 
question of whether the liberalized salary support provision applies to 
grant funds awarded by LEAA from the current fiscal year appropri- 
ation or may be construed to apply also to grant funds awarded by 
LEAA from prior fiscal years’ appropriation but not yet obligated for 
specific programs and projects by the States. You believe that the lat- 
ter construction may be adopted as: (1) this construction is consistent 
with the nature of the block grant since block grant funds are awarded 
by LEAA on a population basis pursuant to a general statewide plan, 
(2) they are then obligated for specific programs and projects by the 
States, and (3) specifications relating to matching ratios and salary 
payments are not introduced until the point of obligation by the 
States. You emphasize that the construction suggested will not in- 
crease the expenditures of the Federal Government, it will merely af- 
fect the purposes for which the States may spend a fixed amount of 
Federal dollars, and that you believe the Congress would prefer a con- 
struction of the 1970 act that facilitates rather than discourages the 
expenditure by the States of their full 1969 and 1970 block grants for 
the high priority purposes set out in the 1968 act. 

Central to the question presented is whether the general rule against 
retroactive application of statutes—absent clear intent to the con- 
trary—would preclude the application of the more liberal personnel 
compensation provisions of the 1970 act to unspent 1970 and 1969 
funds. We do not think such application pertains. It has been said 
that: 


It is chiefly where the enactment would prejudicially affect vested rights, or the 
legal character of past transactions, that the rule in question applies. very 
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statute, it has been said, which takes away or impairs vested rights acquired 
under existing laws, or creates a new obligation, or imposes a new duty, or at- 
taches a new disability in respect of transactions or considerations already past, 
must be presumed, out of respect to the Legislature, to be intended not to have a 
retrospective operation. 

See People v. Dilliard, 298 N.Y.S. 296, 302 (1937). 

By allowing the more liberal 1970 personnel restrictions to apply to 
1969 and 1970 fiscal year funds not yet obligated by the States and 
local governments, none of the evils above described would result. The 
statement from the Dillard case is particularly for application here 


because (1) the Federal commitments have already been made and 
will not be increased ; (2) no vested rights are taken away or impaired 


vis-a-vis the States and local governments because, as of this time, no 
specifications—including those concerned with personnel compensa- 
tion—have been agreed to by the States and their local governments; 
and (3) the Federal Government cannot require the States and local 
governments to enter into specific programs and projects. 


Accordingly, we would not object to the application of the more lib- 


eral 1970 personnel limitations to 1969 and 1970 grant funds yet to be 
obligated by the States and local governments. 


[ B—171343 J 
Contracts—Protests—Persons Qualified to Protest 


The discarding of all bids for the movement or storage of personal property by 
a naval installation upon discovering that an item in one of three service 
schedules was 100 percent overstated in the invitation for bids was a proper ad- 
ministrative determination pursuant to paragraph 2—404.1(b) of the Armed Serv- 
ices Procurement Regulation, notwithstanding the protesting bidder may not be 
a qualified bidder, as any bidder may properly bring to the attention of the con- 
cerned Government officials any factor indicating that a particular procurement 
action is defective. Also, since the reissued invitation contained an erroneous 
weight estimate and misstated the actual operating authorities necessary to per- 
form the solicited services, this second invitation, too, may be canceled. 


Bidders — Qualifications — License Requirement — Bidders Not 
Licensed Prior to Bidding 


A bidder who could not certify that it had or could obtain prior to award, the 
necessary ICC authority in its own name as required by the invitation for bids 
(IFB) for the movement or storage of household effects and therefore would 
have to rely on subcontractors to furnish the services it could not perform is a 
nonresponsive bidder, notwithstanding the subcontracting clause of the IFB 
permits a qualified bidder after obtaining an award to subcontract with the 
prior approval of the contracting officer as the subcontracting clause does not 
purport to modify the requirement that the prospective contractor possess the 
necessary operating authority prior to award. However, since award is rec- 
ommended to the bidder unable to comply with the 100 percent operating au- 
thority requirement, the requirement appears unessential and unduly restrictive 
of competition and, therefore, the IFB should be canceled and resolicited. 


To the Secretary of the Navy, April 26, 1971: 


Reference is made to a letter dated February 1, 1971, SUP 0232, 
from the Deputy Commander, Purchasing, Naval Supply Systems 
Command, furnishing our Office a report relative to the protest of 
American Moving and Storage Company of Marin (American), in 
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connection with the cancellation of a portion of IFB No, N66314—71- 
B-0528 and readvertisement under IFB No. N66314-71-B-1148, both 
of which were issued by the Naval Regional Procurement Office, Naval 
Supply Center, Oakland, California. 

It is reported that the initial invitation, issued on September 4, 1970, 
requested bids for the preparation of personal property for moving or 
storage, drayage and related services as ordered by seven different 
Government activities during calendar year 1971. The services were 
divided into three schedules: Schedule I—Outbound Services; Sched- 
ule II—Inbound Services; and Schedule I[]J—Intra-Area and Inter- 
Area Moves. Listed under each of the schedules were seven different 
geographic areas of performance and numerous items of service. Para- 
graph D1i(a) of the invitation provided that bids would be evaluated 
on the basis of total aggregate price of all items within an area of 
performance under a given schedule. It is further reported that the 
estimated quantities for each area were obtained by the procuring ac- 
tivity from the seven ordering activities. 

Invitations to bid were sent to 51 firms, of which number 14 sub- 
mitted bids by the date set for opening on October 2, 1970. However, 
only American and Goodwin Moving & Storage (Goodwin) submitted 
bids for Area IT (on an all or none basis), which were as follows: 


Goodwin: 
Schedule I $70, 910. 00 
Schedule IT ¢ 23, 176. 50 
Schedule IIT 175, 200. 00 
269, 286. 50 
Discount 0.50 of 1.00% 20 days : —1, 346. 44 
$267, 940. 06 

American: 
Schedule I $48, 932. 20 
Schedule IT 14, 508. 00 
Schedule III 200, 190. 00 
263, 630. 20 
Discount 1.00% 20 days —2, 636. 30 
260, 993. 90 


While the total aggregate prices were very close, under Item 1a(1) 
of Area II, Schedule I, American bid 10 cents per cwt., while Good- 
win’s bid for the same item was $5 per cwt. Because of this wide dif- 
ference in unit prices, American was asked to verify its bid for that 
item. By an undated letter received at the procuring activity on No- 
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vember 16, 1970, American verified its bid price on this and all other 
items. At about the same time, Goodwin advised the Supply Center 
that its research disclosed that under the existing contract for calen- 
dar year 1970, held by American, Item 1a(1) of Area IT was not being 
used, especially since June 1970, and the reason for American’s cur- 
rent bid of 10 cents on this item was that it apparently did not intend 
to do any volume of work thereunder. Since Hamilton Air Force Base 
was the primary user of Area IT, that activity was requested to verify 
its estimated quantity for Item 1a(1). In a letter dated November 25, 
1970, Hamilton requested that the quantity for that item be corrected 
from 330,000 pounds to 150,000 pounds and in the same letter verified 
the estimated quantities previously furnished for the other items in its 
area. 

For information purposes, bid prices were then recomputed by the 
procurement activity using the corrected quantity. Assuming that the 
same bid prices would have been offered had the proper estimate been 
used for Item 1a(1), Goodwin would have displaced American as the 
low bidder. In view of these circumstances, and since the quantity 
shown in the invitation was more than 100 per cent higher than the 
revised estimate, and because both American and Goodwin had bid 
“all or none” for Area II, it was determined by the contracting officer, 
pursuant to section 2-404.1(b) of the Armed Services Procurement 
Regulation (ASPR), to cancel Area IT from all three schedules of the 
invitation and readvertise. 

The second invitation, with a revised estimate for Item 1a(1), 
Schedule I, was issued on December 4, 1970. During a telephone con- 
versation with the procuring activity on December 9, 1970, American 
advised that it believed the quantity of 2050 gross hundredweight 
listed for Item 1b(1) of Area II, Schedule I, to be incorrect. Hamilton 
Air Force Base subsequently advised that its estimate on this item was 
also in error, and by amendment the estimate was changed to 50 gross 
hundredweight. 

The bids under the second invitation were opened on December 17, 
1970, even though American had protested on December 14, 1970, to the 
contracting officer against the cancellation of Area II in the first invita- 
tion and his failure to award a contract to American under that invita- 
tion. Again, American and Goodwin, both quoting on an “all or none” 
basis were the only two bidders. Their bids, as evaluated, were as 
follows: 


Goodwin: 
Schedule I $48, 094. 00 
Schedule II 18, 788. 75 
Schedule II 175, 200. 00 


287, 027. 75 
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Discount 0.50 of 1.00% 20 days —1, 185. 14 
$235, 842. 61 
American: 

Schedule I $48, 901. 50 
Schedule II 11, 217. 00 
Schedule IIT 181, 490. 00 
241, 608. 50 

Discount 1.00% 20 days —2, 416. 09 
$239, 192. 41 


For Item 1a(1) Goodwin had reduced its unit price from $5 to $4 
per cwt., while American raised its unit price for this item from 10 
cents to $5 per cwt. 

Before American’s protest of December 14, 1970, on the first IFB 
was resolved, it filed with the contracting officer on December 21, 1970, 
a protest against the second invitation, a copy of which was furnished 
our Office by the attorney for American. In the December 14 protest 
American contended that during the calendar years 1969 and 1970, for 
which period it was the holder of the contract, there had been no “fluc- 
tuation” between the estimated amounts and the amounts ordered, and 
that the quantities which might be ordered for Item 1a(1) could sub- 
stantially exceed the estimate of 330,000 pounds in the canceled IFB, 
if the successful bidder’s bid was low enough for that particular item. 

In support of this contention it was pointed out that for the years 
1969 and 1970 American performed pack and crate services under its 
Government contracts on 36,885 pounds and 94,467 pounds of house- 
hold goods, respectively, for Hamilton Air Force Base and also per- 
formed such services during those years on household goods from that 
base in the amounts of 242,565 pounds and 175,143 pounds as origin 
agent for thru-bill-of-lading carriers. It was alleged that it could 
be more beneficial to the Government to order all of the services thru 
a Government pack and crate contractor at an exceptionally low price, 
and that other installations, in addition to Hamilton, could place orders 
for the services and receive the benefit of the low price. While the 
activity states that it is impossible to determine whether American’s 
contention would have proved to be true, the activity notes that Ameri- 
can’s 1970 contract price of $1.50 per cwt. for Item 1a(1) was con- 
siderably lower than the thru-bill-of-lading method under which 
American performed most of such services. 

In the December 21 protest letter, which formed the basis of Amer- 
ican’s protest before our Office, the cancellation of Area II of the first 
invitation is again questioned. Additionally, it is urged that the sec- 
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ond invitation should be canceled. We have been informed that the 
existing contract which American holds has been extended pending a 
resolution of the instant protest. 

Concerning cancellation of the first invitation, American argues 
that the procuring activity honored a protest from a disqualified 
bidder, in that Goodwin did not hold the necessary Interstate Com- 
merce Commission (ICC) operating authority for the areas involved, 
which the invitation required a bidder to hold “in his own name.” 
In response to this argument the administrative report to our Office 
states : 


As shown in Dxhibit A attached to American’s protest letter of 21 December 
1970, Goodwin holds I.C.0, Authority for points within 50 miles of Vallejo, Cali- 
fornia. That 50 mile radius covers all of Marin County and more than half 
of Sonoma County. By volume, more than 90% of Area II requirements would 
fall within the area covered by Goodwin’s I.C.C. Authority. Geographically, 
Goodwin’s I.C.C. Authority covers about 75% of Area II. Further, the con- 
tract clause entitled “Subcontracting” indicates that requirements may be 
subcontracted, provided the subcontract is approved by the Contracting Offi- 
cer. By letter of 28 December 1970, enclosure * * *, Goodwin requested au- 
thority to subcontract for any tonnage outside the scope of their I.C.C. Au- 
thorization. It is the opinion of Counsel for this activity that Goodwin meets 
the requirements of the invitation with respect to the I.C.C. Operating Authority. 

Without deciding, for the present, whether Goodwin was, or was 
not, a qualified bidder, we think that any bidder may properly bring 
to the attention of the concerned Government officials any factor 
indicating that a particular procurement action is defective. We have 
repeatedly observed that the rejection of bids after they are opened 
and each bidder or prospective bidder has learned his competitor’s 
prices is a serious matter and such action should not be taken except 
for compelling or cogent reasons. However, in the instant case we 
believe there was a proper basis for cancellation of Area IT in the 
first invitation, since the purpose of the cancellation was to make 
a substantial reduction in an incorrect estimate of the Government’s 
needs on which the bids were to be based. In addition, since Ameri- 
can’s claim in its December 21 letter (that items 3a(1), 3b(2), 29a 
and 29b of Schedules I and II of Area II in the second invitation 
contained substantial inaccuracies in the estimated quantities) has 
been verified, it appears that the same cogent reason also exists for 
cancellation of the second invitation. See 49 Comp. Gen. 584 (1970). 

With respect to whether Goodwin is qualified for an award, the 
first invitation required a bidder to certify that he possessed the nec- 
essary ICC authority in his own name, and the second invitation 
provides: 

Operating Authorities 
The bidder represents that he holds, or will obtain prior to award, all nec- 


essary operating authorities (Federal, State, and Local) in his own name. 
[Italic supplied. ] 


As indicated above, Goodwin’s ICC operating authority covers 
only about 75 percent of the geographical area of Area II, and only 


449-795 O - 72 - 50 
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about 90 percent by volume of the anticipated requirements. Goodwin 
proposes to subcontract those services outside the scope of its ICC 
authority, and it is the opinion of the procuring activity that the 
subcontracting provisions of the IFB should be construed to permit 
Goodwin to qualify in this manner. In this connection, paragraph C47 
of the second invitation states: 

The contractor shall not subcontract without the prior written approval of 
the Contracting Officer. The facilities of any approved subcontractor shall meet 
the minimum standards required by this contract. 

It is our opinion that the representation as to possession of “all 
necessary operating authorities * * * in his own name” in the Op- 
erating Authorities clause quoted above, leaves no room for con- 
struction. The phrase is specific and, although the subcontract clause 
permits a qualified bidder who has been awarded a contract to sub- 
contract with the prior approval of the contracting officer, that clause 
does not purport to modify the provision requiring a prospective con- 
tractor to possess the necessary operating authority prior to award. 
We believe that the Operating Authorities clause can be reasonably 
interpreted only to mean that the prospective contractor must hold, 
in his own name at the time of award, all necessary operating permits 
as may be required for that contractor to completely and fully per- 
form all of the services required by the contract. See 36 Comp. Gen. 
649 (1957). The qualifications of a prospective contractor are a mat- 
ter of responsibility, and ASPR 1-904.1 provides that no contract 
shall be awarded to any person or firm unless the contracting officer 
first makes an affirmative determination that the prospective con- 
tractor is responsible. Under the provisions of the IFB as set out 
above, it is our opinion that Goodwin could not properly be deter- 
mined to be a responsible bidder unless Goodwin then held adequate 
ICC operating authority. ’ 

With respect to whether an award can be made to American, we 
note that although the invitations required the prospective contrac- 
tors to have all necessary ICC and other authority at the time of 
award, the contracting officer recommended the award on the second 
invitation be made to Goodwin even though Goodwin does not have 
the ICC authority necessary to perform all of the services required 
by the invitation, and intends to subcontract those services for which 
it does not have the necessary authority. It therefore appears that 
the possession of full ICC authority Ly the contractor cannot be 
considered essential by the procuring activity to satisfactory per- 
formance of the contract. It follows that the requirement for such au- 
thority, as set out in the IFB, must be regarded as unduly restrictive 
of competition as to any prospective bidder who neither has such au- 
thority nor proposes to obtain it prior to award. In the circumstances, 
it is our view that the second invitation (No. N66314-71-B-1148) 








Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 759 


must also be canceled, and new bids solicited for Area II under an 
invitation which includes the best estimates available and such modi- 
fications or amendments to the invitation as may be necessary to 
advise bidders of Navy’s actual requirements concerning ICC and 
other operating authority for the services covered by the invitation. 

The documents furnished with the report of February 1 are re- 
turned. 


[ B-171548, B-171912 J 


Contracts—Awards—Small Business Concerns—Set-Asides—Per- 
formance in Foreign Country 

The use of a small business set-aside issued pursuant to paragraph 1—706.5(a) (1) 
of the Armed Services Procurement Regulation (ASPR) for the procurement 
of dairy products overseas, on the basis of a reasonable expectation of competi- 
tion, was proper procedure, even though ASPR 1-700 does not include foreign 
areas in the geographical areas listed for the performance of set-asides, as the 
intent of the Small Business Act is to benefit small business concerns and the 
place of performance per se has no bearing other than to require consideration 
of the greater complexities involved in performing a contract in a foreign 
area in selecting a responsible offeror. Moreover, proper procedures were also 
followed in not referring the expectation of receiving proposals at reasonable 
prices to higher authority, in providing for the possible submission of a Certificate 
of Current Cost or Pricing Data by the successful offeror; and in the manner of 
soliciting ‘courtesy bids” from large concerns. 


To Miller, Groezinger, Pettit & Evers, April 30, 1971: 


Further reference is made to your protests on behalf of Foremost- 
McKesson, Inc. (Foremost), against the use of 100 percent small 
business set-asides under request for proposals (RFP) Nos. N00189- 
71—R-0035 and N00189-71—R-0090, both of which were issued by the 
Naval Supply Center, Norfolk, Virginia (NSC NORVA). 

Both solicitations invited competitive offers covering requirements 
type contracts for numerous items of recombined filled-milk and 
related dairy products for delivery to various ashore and afloat Naval 
activities at Naples, Italy, and Rota, Spain, respectively. 

The instant RFP’s were issued pursuant to section 1—706.5(a) (1) 
of the Armed Services Procurement Regulation (ASPR), on a 100 
percent small business set-aside basis, the contracting officer and 
Small Business Specialist having made a prior joint determination 
that there was reasonable expectation of receiving proposals under 
both solicitations from two or more responsible small business firms 
so to assure that awards could be made at fair and reasonable prices. 
Specifically, the small business firms originally expected to submit 
proposals were: 


(a) Old Dominion Dairy Products, Inc. (Old Dominion) 
(b) United Dairy Equipment Company (United) 
(c) Servrite International, Lid. (Servrite) 


(d) Sterile Food Products (Sterile) 
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Since it would appear from the administrative reports furnished 
our Office, copies of which were furnished your office, that there 
was every reasonable expectation to believe that the aforementioned 
companies would submit offers on the Rota, Spain, procurement (RFP 
N00189-71—R-0090), and since your complaints concerning both pro- 
curements are essentially the same, we will direct our comments prin- 
cipally to the facts and circumstances surrounding the Naples, Italy, 
procurement (RFP N00189—71—R-0035). 

The joint determination to totally set aside the Naples procure- 
ment for 100 percent small business participation was based in part 
on the fact that except for Sterile, all of the above listed small business 
firms had submitted competitive proposals under a somewhat similar 
procurement in October 1970 which was totally set aside for small 
business, covering a dairy products contract at Guantanamo Bay 
Naval Base, Cuba. Additionally, Sterile had previously advised NSC 
NORVA of its intent to compete under the protested procurement. 
However, of the four small business firms from which proposals were 
originally anticipated, United and Sterile completely withdrew all 
interest in the procurement after its issuance, and Servrite furnished 
conflicting information of its intentions covering submission of a pro- 
posal. Consequently, on November 23, 1970, the contracting officer de- 
termined that since Old Dominion was the only known remaining 
smal] business concern interested in making an offer, to continue the 
procurement as a total small business set-aside would be violative 
of ASPR 1-706.5(a).(1), which provides that‘total set-asides shall not 
be made unless a reasonable expectation exists that proposals will be 
obtained from a sufficient number of responsible small business con- 
cerns so that awards will be made at reasonable prices. 

The contracting officer’s determination was referred to the Con- 
tract Review Board on November 24, 1970, for approval, and for 
subsequent referral to the Small Business Specialist (SBS) for con- 
currence. Concurrence of the SBS could not be obtained on the same 
day the Board approved the determination to cancel the set-aside, 
since the SBS had been verbally informed earlier that day by Servrite 
that it did intend to submit a proposal, and it was the opinion of the 
SBS that proposals from two small business firms would satisfy the 
requirements of ASPR 1-706.5(a). Thereafter, there was considerable 
discussion, both formally and informally, among the cognizant Naval 
personnel as to how to best resolve the controversy. On December 4, 
1970, a conference telephone call was held among all of the interested 
Navy officials, at the conclusion of which NSC NORVA was advised 
that it was the opinion of the Assistant Secretary of the Navy (I&L) 
for small business that the RFP should remain a total set-aside for 
small business. The contracting officer accepted the advice and recom- 
mendation of higher authority and chose not to cancel the set-aside. 
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In this connection, you complain that the dispute should have been 
settled by decision of the head of the procuring activity, rather than 
by the Assistant Secretary of the Navy, and you refer to the provisions 
of ASPR 1-706.3(f) and 1-704.3(a). Paragraph 1-704.3(a) of ASPR 
provides that the head of the procuring activity for the Department 
of the Navy shall appoint the small business specialists, who are respon- 
sible directly to such appointing authority. In those cases where the 
small business specialist and the contracting officer disagree regarding 
a withdrawal or modification of a set-aside determination, ASPR 
1-706.3(f) provides that the small business specialist may appeal in 
writing to the appointing authority for decision, which decision shall 
be final. As disclosed under the reported facts, the contracting officer 
finally chose not to disagree with the small business specialist. It would 
therefore appear that the cited regulations did not come in to play 
regardless of the informal manner in which this dispute was handled, 
and we fail to see how these factors would in any way affect the 
validity of the decisions made. At best, it is evidence to be considered 
in our resolution of the issues raised in your second argument dis- 
cussed below. 

Aside from the issue discussed above, your protests against the set- 
asides under both procurements are premised on the following 
arguments: 

I 


A small business set-aside is neither authorized nor appropriate for the pro- 
posed contract(s), a substantial portion of which is to be performed outside the 
iaaae States, its possessions, Puerto Rico, and the Trust Territory of the Pacific 

In support of this argument, you cite ASPR 1-700, which provides 
in fact: 

1-700 Scope of Part. This Part, which applies only in the United States, its pos- 
sessions, Puerto Rico, and the Trust Territory of the Pacific Islands * * *. 
You contend that the manifest intent of this provision is to limit 
small business set-asides to contracts that are to be performed within 
the specified geographical areas. We have considered most carefully 
the arguments you have advanced to support such a reading of the 
quoted ASPR paragraph, but we are convinced that the intent of the 
Small Business Act, 15 U.S.C. 631, et seq., and the regulations promul- 
gated thereunder is to benefit American small business concerns, and 
the place of performance of the contracts awarded such firms in the 
furtherance of this intent has no bearing per se on the legality of the 
determination as to whether a particular procurement should be set 
aside in whole or in part, for small business concerns. For instance, 
ASPR 1-701 (a) (1) provides in part: 

“Concern” means any business entity ao for profit with a place of business 


in the United States, its possessions, Puerto Rico, or the Trust Territory of the 
Pacific Islands * * *, 
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We agree with your observation, as supported by an affidavit of the 
Vice President of Foremost, that contracts to be performed abroad 
ordinarily involve greater complexity and require greater financial 
resources and depth of management than those to be performed in the 
United States, especially in the Naples procurement, which will require 
a major financial investment by the successful offeror to establish a 
contractor-operated plant on Italian soil to commence production. 
However, these facts alone would not be justification, in our view, for 
not setting the procurement aside, assuming all of the conditions 
precedent have been met; rather, they would be additional factors for 
the procurement activity to consider in selecting a responsible offeror 
who could meet such requirements. 

We have no reason to believe that the Navy will not properly take 
all of these facts into account in its final selection of a contractor, and 
consequently we can perceive of no legal basis to interpose an objection 
to a small business set-aside that is awarded within, but is to be per- 
formed outside, the geographical areas enumerated in ASPR 1-700. 
The fact that the history of small business set-asides is devoid of pre- 
vious set-asides to be performed on foreign soil in no way affects such 
a conclusion or operates to properly classify this solicitation as a 
“foreign” set-aside. In this regard, it is reported that the cost and 
pricing data furnished by offerors indicates that approximately 75 


percent of the cost of performance will be incurred in the United 
States. } 


II 


The contracting officer had no basis for a reasonable expectation that bids would 
be obtained from a sufficient number of responsible small business concerns so 
_ that award would be made at a reasonable price. 


Aside from the reported facts related above, you contend that this 
second argument is supported by the fact that the RFP’s requested 
that offerors submit a DD Form 633, and provided that the successful 
offeror may be required to execute a Certificate of Current Cost or 
Pricing Data; that ASPR 3-807.8 (as revised by DPC 74) provides 
that such documents are required in contracts of this type “unless the 
price negotiated is based on adequate price competition * * *.” Thus, 
such documents need not have been requested by the contracting 
officer unless he felt there would be inadequate competition. 

Such requests for cost and pricing data are required in all negotiated 
procurements over $100,000 unless there is reason to believe in advance 
that there will be adequate price competition. If after negotiations are 
commenced it appears that there will not be adequate price competi- 
tion, the contractor would then be required to execute the required 
certificate. However, we do not feel that a request for such information 
as a matter of form affects the standard of reasonable expectation 
imposed upon the contracting officer under ASPR 1-706.5, which is 
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required to be made in advance of the issuance of the solicitation. 
ASPR 1-706.5, provides in pertinent part as follows: 
1-706.5 Total Set-Asides 


(a) (1) Subject to any applicable preference for labor surplus area set-asides 
as provided in 1-803(a) (ii), the entire amount of an individual procurement or a 
class of procurements, including but not limited to contracts for maintenance, 
repair, and construction, shall be set aside for exclusive small business participa- 
tion (see 1—-701.1) if the contracting officer determines that there is reasonable 
expectation that bids or proposals will be obtained from a sufficient number of 
responsible small business concerns so that awards will be made at reasonable 


prices. Total set-asides shall not be made unless such a reasonable expectation 
exists. * * * 


Our Office has held that the determination as to whether such a 
reasonable expectation exists is within the ambit of administrative 
discretion, and we will not substitute our judgment for that of the 
contracting officer in the absence of a clear showing of abuse of the 
discretion permitted him. 45 Comp. Gen. 228 (1965). In view thereof, 
and since offers were received from two responsible small business 
concerns, we see no valid basis for disagreeing with the determination 
to set the procurements aside for small business concerns. 


It 


Bidders other than small businesses, particularly those known to be interested 
in this type of contract, have not been afforded an opportunity to prepare a 
proposal on an informed basis. 

You submit in support of this argument that a “courtesy bid” sub- 
mitted by a large firm may be used to determine whether the low bid 
submitted by a small business concern is reasonable, and you cite 49 
Comp. Gen. 740, April 28, 1970, as support for such a proposition. 
However, you contend it was impossible for any large firm (and, in- 
deed, difficult for any firm) to submit a proposal on an informed basis 
since the solicitation was announced in the Commerce Business Daily 
on November 17, 1970, providing for a preproposal conference in Nor- 
folk on November 20, 1970,:and set the due date for proposals as 
January 5, 1971. 

In 49 Comp. Gen. 740, April 28, 1970, we held that a courtesy bid is 
a factor to be considered in determining whether bid prices received 
from small business concerns were unreasonable. That decision did 
not overrule 45 Comp. Gen. 228 (1965), in which we held that the 
fact that lower bids may be expected from large business concerns 
is not a significant factor in determining whether a procurement 
should be set aside for small business participation only. 

While courtesy bids may be a factor in determining whether prices 
offered are reasonable; we also believe that the receipt of lower prices 
from firms which are ineligible for award is insufficient evidence 


standing alone to require a conclusion that the prices submitted by 
eligible bidders are unreasonable. 46 Comp. Gen. 102, 106 (1966) ; 
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B-168534(1) (2), January 16, 1970. We agree that the scheduling of 
the preproposal conference only 3 days after announcement of the 
solicitation was perhaps too brief a period, but since it is admitted 
that one of your subsidiaries was promptly furnished a solicitation 
package for the Naples procurement and attended the preproposal 
conference for the Rota procurement, it would appear that your firm 
was given just as much opportunity to submit proposals on an in- 
formed basis as any of the other potential offerors. 

In view of the foregoing, we see no valid basis for objection to the 
procedures followed in these procurements, or to any awards which 
may be made thereunder to the low responsible offerors. 

Accordingly, your protests on behalf of Foremost are denied. 


[ B-171700] 


Travel Expenses—Military Personnel—Leaves of Absence— 
Reenlistment Leave 

Since under 10 U.S.C. 708(b) members of the uniformed services are only au- 
thorized transportation at the expense of the United States to and from the 
place of leave selected for the 30 days’ special leave provided for the voluntary 
extension of a tour of duty in a hostile area, reimbursement for travel to and 
from the place of leave in addition to the actual round-trip transportation costs 
is restricted to taxicab or other public carrier fares for transportation to and 
from carrier terminals utilized in performing the authorized travel, as such 
fares constitute a part of the actual transportation costs, as well as those tips 
that are within the limitations of paragraph M4402-4 of the Joint Travel Regula- 
tions, and the members may not be reimbursed for miscellaneous expenses that 
are not related to transportation costs, such as the cost of checking and transfer- 
ring baggage, or passport and visa fees. 


To the Secretary of the Air Force, April 30, 1971: 


Further reference is made to letter of January 11, 1971, from the 
Assistant Secretary of the Air Force (Manpower and Reserve A ffairs) 
requesting a decision whether a member of the uniformed services 
who is authorized a special 30-day period of leave under Public Law 
89-735 as extended by Public Law 91-302, and is furnished trans- 
portation from a hostile fire pay area to a leave place of his choice 
and return, may be reimbursed for certain miscellaneous expenses in- 
cluding passport and visa fees on the basis described. The request 
was assigned Control No. 70-57 by the Per Diem, Travel and Trans- 
portation Allowance Committee. 

The Assistant Secretary says that question has arisen whether 
members may be reimbursed pursuant to the cited statutes and imple- 
menting regulations, for certain miscellaneous expenses incurred in 
connection with such travel which are normally reimbursable when 
incurred in connection with official travel in accordance with the Joint 
Travel Regulations, volume 1, chapter 4, part I. Such expenses include 
taxicab, bus, street car, subway, or other public carrier fares for trans- 
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portation to and from carrier terminals; allowable tips, and the cost 
of checking and transfer of baggage. 

In addition, the Assistant Secretary says that since, under the statute, 
members may select a leave place which will require them to obtain a 
passport or visa, the question arises as to whether the expenses in- 
curred for obtaining such documents may be considered as a part of 
the authorized transportation expenses. 

Public Law 89-735, approved November 2, 1966, added section 
708(b) to Title 10, United States Code. That section as extended by 
Public Law 91-302, approved July 2, 1970, provides in pertinent part 
as follows: 

(b) Under regulations prescribed by the Secretary of Defense, and notwith- 
standing subsection (a), a member who is on active duty in an area described 
in section 310(a) (2) of title 37 and who, by reenlistment, extension of enlistment, 
or other voluntary action, extends his required tour of duty in that area for 
at least six months, may be— 

(1) Authorized not more than thirty days of leave, exclusive of travel 


time, at an authorized place selected by the member; and 

(2) transported at the expense of the United States to and from that 
me * The provisions of this subsection shall be effective only in the case 
o ave who extend their required tours of duty on or before June 30, 

The language contained in section 703(b) of Title 10, United States 
Code, clearly provides that members entitled to leave “at an authorized 
place selected by the member’ may be “transported at the expense of 
the United States to and from that place.” The legislative history of 
Public Law 89-735 shows that the purpose of that provision was to 
provide for only necessary transportation to and from a selected loca- 
tion at no expense to the member, or, as stated in the hearings, that 
the member would get “free transportation.” 47 Comp. Gen. 405 (1968). 
The legislative history also shows that the selected location “in most 
cases could be expected to be in the United States,” thus indicating 
that in some cases it was expected that travel would be to foreign 
countries. See Senate Report No. 1691, 89th Congress, 2d Session, on 
H.R. 15748, which was enacted as Public Law 89-735. 

Paragraph M5501 of the Joint Travel Regulations promulgated pur- 
suant to section 703(b) provides that a member who is entitled to 
transportation under this authority of law will be furnished Govern- 
ment transportation or Government-procured transportation to the 
maximum extent practicable. It further provides that when Govern- 
ment or Government-procured transportation is not utilized and the 
Se ee RON 90: BONO Sy et 
reimbursed : 


. For transoceanic travel, in accordance with par. M4159-4; 
2 For land travel by surface means, at the cost actually paid by the member ; 
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3. For overland air travel, on the same basis as for transoceanic air travel 
under item 1. 


Payment of mileage, monetary allowances in lieu of transportation, or per diem 
allowances is not authorized. 

Where, as here, a statute provides for furnishing transportation 
only, it long has been the view that reimbursement for travel at per- 
sonal expense may not exceed the cost of necessary transportation. 23 
Comp. Gen. 875 (1944). A similar construction was placed on the 
phrase “transported at the expense of the United States” contained in 
10 U.S. Code 1040, providing for transportation of dependents of 
members stationed overseas to and from medical facilities, 47 Comp. 
Gen. 743 (1968). 

By way of contrast, 37 U.S. Code 404 authorizes both “travel and 
transportation allowances” to members of the uniformed services per- 
forming travel under orders and subparagraph “d” thereof specifically 
sets forth the travel and transportation allowances for each kind of 
travel. It is on the basis of such statutory provisions that the Joint 
Travel Regulations, volume 1, chapter 4, part I, authorize reimburse- 
ment of miscellaneous expenses of travel including passport or visa 
fees. Likewise, since 10 U.S. Code 1040, also provides for “round-trip 
transportation and travel expenses” for necessary attendants accom- 
panying dependents traveling to and from medical facilities, in the 
1968 decision we further held that such attendants would be entitled 
to travel and transportation allowances. 

Since the statute here involved provides, that the members may be 
“transported at the expense of the United States to and from that 
place” we are of the opinion that reimbursement may be authorized 
for the cost of taxicab or other public carrier fares for transportation 
to and from carrier terminals utilized in performing the authorized 
travel as such fares would constitute a part of the actual transporta- 
tion costs. Also, since tips ordinarily are regarded as part of the cost 
incurred when taxicabs or airport limousines are used to and from 
carrier terminals we would not be required to object to reimbursement 
for such tips as a transportation cost within the limitations of para- 
graph M4402-4 of the Joint Travel Regulations. 

Since, however, the statute does not provide for the payment of 
expenses other than the cost of transportation, there is no basis for 
reimbursement of miscellaneous travel expenses such as the cost of 
checking and transfer of baggage. And, while the legislative history 
of the act shows that it was expected that in some cases travel would 
be to foreign countries, no provision was made for payment of costs 
other than for transportation and, therefore, there is no basis for 


reimbursement of passport and visa fees. The questions are answered 
accordingly. 
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[ B-172069 J 


Compensation—Vessel Employees—Overtime—Twenty-Four Hour 
Port Watch Duty 


A Corp of Engineers civilian wage board employee who performed a 24-hour 
port watch duty aboard a seagoing hopper dredge and received only 8 straight- 
time hours of compensation is entitled to payment for the additional 8 hours 
claimed, and properly documented, at overtime rates on the basis of the con- 
solidated cases of Detling et al. v. United States and France et al. v. United States, 
432 F. 2d 462 (1970), in which the court held the plaintiffs were in a standby 
duty for the time in excess of 8 hours and applied the two-thirds rule, allowing 
8 hours for sleeping and eating time, and awarded the plaintiffs 8 hours of addi- 
tional compensation at overtime rates pursuant to 5 U.S.C. 5544, a rule that 
has been followed in the decisions of the Comptroller General. 


Compensation—Overtime—Standby, Ete., Time—Two-Thirds 
Rule—Aboard Vessels 


Claims for 8 hours of additional compensation at overtime rates that are presented 
to the Corps of Engineers by civilian wage board employees who performed 
24-hour tours of duty on dredges and other floating plants, receiving compensa- 
tion for only 8 hours of work on a straight-time basis may be paid, if properly 
documented, by the Corps on the basis of the two-thirds rule in the Detling and 
France consolidated cases, 432 F. 2d 462 (1970). However, doubtful claims should 
be forwarded for settlement to the Claims Division of the United States General 
Accounting Office (GAO) pursuant to 4 GAO 5.1, and when the 10-year limitation 
act of October 9, 1940 is involved and the claims cannot be promptly approved 
and paid in the full amount claimed, they should be forwarded to the Claims 
Division for recording under 4 GAO 7.1, and after recording the claims will be 
returned to the Corps for payment, denial, or referral back to the GAO for 
adjudication. 


Claims—Evidence to Support—Best Evidence Available—Accept- 
ability 


Where the claims of civilian wage board employees of the Corps of Engineers 
for 8 hours overtime compensation, which are presented on the basis of the 
consolidated cases of Detling and France, 193 Ct. Cl. 125, incident to a 24-hour 
port watch aboard hopper dredges or other floating plants and receipt of only 
8 hours straight-time compensation, cannot be adequately documented, payment 
may be made by the Corps on the basis of the most accurate estimate after 
considering all available records. For example, if time and attendance records 
are missing for some part of the period claimed but available pay and leave 
records support reasonably accurate estimates of standby duty, the estimates will 
be considered sufficiently documented, or where no signed logs can be found for 
the standby duty claimed, the next best ovidence—duty rosters—may be used to 
substantiate the payment of overtime. 


To Doyle W. Hoffman, Department of the Army, May 10, 1971: 


This will refer to your letter of February 26, 1971 (file reference 
SAJFF), with enclosures, in which you request an advance decision 
on the claim of Mr. Roy E. Boltin for compensation for standby time 
aboard dredges during port watch tours of duty. The claim is based 
upon the Court of Claims opinion rendered on the consolidated cases 
of Detling et al. v. United States and France et al. v. United States, 
432 F. 2d 462 (1970), 193 Ct. Cl. 125. You state that this is the first of 
several claims which are anticipated as a result of the Court of 
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Claims decision and there is doubt as to the extent of additional ad- 
judication, if any, which may be necessary before claims similar to 
those involved in the decision may be paid. Also, no criteria have been 
established in regard to substantiating documents. 

Your letter recites the factual and legal basis for Mr. Boltin’s claim 
as follows: 












































Mr. Boltin was assigned to the Jacksonville District in October 1959 with 
duty aboard a seagoing hopper dredge. During the period of this assignment 
Mr. Boltin performed port watch duty aboard the dredge for periods of (24) 
hours for which he received compensation for (8) hours on a straight-time 
basis, the (8) hours being a part of his regular 40-hour tour of duty. Mr. Boltin 
basis his claim for an additional (8) hours at overtime rates on U.S. Court of 
Claims decision in the case of Chalmers O. Detling, et al vs. US and Joseph 
France, et al vs. US. 


The documentation supporting this claim includes a certified com- 
putation schedule which you report was based upon data extracted 
from the following sources : 

(1) “Official Log Books” in which was entered the name(s) or the specific 
title(s) of the employees who were assigned port watch duties on specific dates. 

(2) “Unofficial Time and Attendance Records” maintained on the dredge and 
from which the official time and attendance records were posted in final form. 
The official Time and Attendance Records are retained for only two years; 
however, these records covering the last two years do not specifically identify 
port watch duty. 

(3) “Individual Pay Records.” 

(4) “Operating Records” of the dredge which show port watch dates. 


In addition to your request for a decision on Mr. Boltin’s claim, 
you ask (1) whether payment may be made locally for employees who 
performed port watch on floating plant other than hopper dredges, 
under same or similar circumstances, and (2) whether it is necessary 
to obtain individual claims from current employees or can the records 
of these employees be reconstructed and payments made accordingly. 

The Court of Claims held in the Detling and France cases that civil- 
ian wage board employees of the Corps of Engineers who perform port 
watch tours of duty requiring them to remain on board dredges and 
respond to any emergency calls during the remaining 16 hours of any 
day, after they have already maintained a port watch of 8 consecutive 
hours, are in a standby duty status and are entitled to overtime com- 
pensation under 5 U.S.C. 5544 except for sleeping and eating time. The 
court found that such eating and sleeping time totaled about 8 hours 
per day and accordingly applied the two-thirds rule. Our decisions 
have sustained certain regulatory schemes providing for overtime 
compensation of employees in a standby duty status so long as the two- 
thirds rule was followed. See 25 Comp. Gen. 161 (1945) ; 47 éd. 438 
(1968) ; and B-165646, February 18, 1969. We have also stated that the 
overtime rate of time and one-half applies to standby duty time within 
the purview of 5 U.S.C. 5544 as well as to actual work time. 42 Comp. 
Gen. 197, 201 (1962). 
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Mr. Boltin’s claim is presented on a basis consistent with the 
Court of Claims decision, and decisions of our Office relating to 
standby time, and therefore is proper for allowance from a legal stand- 
point. Accordingly, and since the sources of data enumerated in your 
letter to substantiate the port duty performed by Mr. Boltin provide 
reliable evidence that such duty was performed, the claim which is 
returned herewith may be settled by your agency. 

Other similar cases, upon receipt of a request in the nature of 
a claim from the individuals concerned, also may be settled without 
submission to our Office. This includes claims for service on other 
floating plants under situations similar to those involved in the 
Detling and France cases. However, claims involving a doubtful ques- 
tion of law or fact should be forwarded to our Claims Division pur- 
suant to 4 GAO 5.1 for settlement. Those which have accrued so long 
ago (8 years or more) that the 10-year limitation of the act of October 9, 
1940, 54 Stat. 1061, 31 U.S.C. 71a, may be involved, and which cannot 
promptly be approved and paid in the full amount claimed, should be 
forwarded to the Claims Division for recording under 4 GAO 7.1. 
After recording, such claims will be returned to you for payment, 
denial, or referral back to our Office for adjudication. 

In further regard to evidence in support of the claims, where there 
is somewhat less documentation than that enumerated in your letter, 
we would not object to payments made on the basis of the most ac- 
curate estimates you are able to make after consideration of all avail- 
able records. For example, if time and attendance records are missing 
for some part of the period covered by the claims but pay and leave 
records are available which contain information to support reason- 
ably accurate estimates of standby duty, then such estimates are 
sufficient documentation for the claim; or where no signed logs can 
be found for the hours of standby duty in a given case, the next best 


evidence—duty rosters—can be used to substantiate the payment of 
overtime. 


[ B-172266 J 


Contracts—Performance—Geographical Area Restriction 
Breached—Price Reduction 


A requirement in an invitation for bids that the contract be performed in a 
restricted geographical area is a reasonable limitation on competition when a 
contracting agency needs prompt service and plant accessibility, and the restric- 
tion relating to bidder responsibility, compliance with the requirement results 
in a valid contract. Therefore, although a contractor’s unauthorized action 
subsequent to contract awards to effect performance of the printing of tech- 
nical publications restricted to the Dallas-Fort Worth area in San Antonio con- 
stitutes a breach of contract and the Government has a vested right to insist 
on performance in the restricted area, since performance in the San Antonio 
area will not deprive the Government of contemplated rights, the contracts 
may be modified to delete the restriction with adequate price adjustment, however, 
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future procurements should broaden competition by enlarging the performance 
area. 


To the Public Printer, United States Government Printing Office, 
May 10, 1971: 


We refer to your letter of March 19, 1971, and enclosures, request- 
ing the views of our Office as to the legality of permitting continued 
performance by Litho Press, Inc., San Antonio, Texas, of two multi- 
ple award, requirements type, contracts under the circumstances dis- 
cussed below. The contracts in question are identified as Program 
1712-M for technical publications for the Department of the Air 
Force covering the period July 1, 1970, through June 30, 1971, and 
Program 1711—M for Navy Technical Manuals covering the period 
October 1, 1970, through September 30, 1971. 

Each of the contracts includes a clause, entitled “Restriction on 
Location of Production Facilities,” which provides that all of the work 
produced by the contractor under the programs must be performed 
within the Dallas-Fort Worth, Texas, area because of the necessity 
of close liaison with the contractor. The clause in the Program 1712—M 
contract also cites a short production schedule as justification for 
the restriction on location of contractor production facilities. 

The record indicates that subsequent to award of the contracts 
question arose as to the propriety of performance by the contractor 
of the work in question at its facilities in San Antonio, Texas, in lieu 
of its facilities in Dallas. The contractor, in a discussion of the mat- 
ter with representatives of your office on December 4, 1970, urged 
that it interpreted the words “Dallas-Fort Worth, Texas area” in 
the above clauses as including San Antonio. The matter was therefore 
submitted to your Comptroller, who issued a decision to the effect 
that San Antonio, which is some 250 miles distant from Dallas and 
Fort Worth, may not be considered as being within the prescribed 
Dallas-Fort Worth area for the purpose of the contracts involved. 
By letter dated December 23, 1970, the contracting officer notified 
the contractor of the Comptroller’s decision and stated that the man- 
ager of the Government Printing Office Regional Printing Procure- 
ment Office in Dallas had been advised to place orders with the con- 
tractor only after assurance that the work would be produced in the 
contractor’s Dallas plant. 

Attorneys for the contractor have protested enforcement of the 
performance location restriction on the basis that such a provision 
relates to the responsibility of the contractor and that in this case 
the contractor is meeting all of the contract requirements other than 
the requirement as to place of performance. In this connection, the 
attorneys advise that an earlier similar contract, Program 826—M, 
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was performed by the contractor out of Dallas and San Antonio with 
full knowledge on the part of your officials regarding the use of the 
San Antonio facilities. Further, the attorneys state that in a 1969 
tour of the contractor’s facility at Dallas your Director of Purchases 
approved the use by the contractor of the San Antonio plant “so 
long as the contractor met the short production delivery schedules 
and provided close liaison services and provided all of the other serv- 
ices required.” 

In addition, the contractor’s attorneys urge that the geographic 
area limitation is for the benefit of the Government; that the inter- 
pretation of the limitation is within the discretion of the contracting 
officer; and that the contract awards which were made to Litho 
Press, Inc., pursuant to the exercise of administrative discretion should 
not be disturbed absent evidence of error, fraud, or favoritism. 

In your letter of March 19 you state that the geographic limita- 
tions which were imposed by each procurement solicitation and con- 
tract were reported by the requiring agencies, the Departments of 
the Air Force and Navy, to be essential to their needs. You concur 
with the view of the contractor’s attorneys that the limitations are 
for the benefit of the Government and that they relate to the respon- 
sibility of the contractor at the time of award, not to the responsive- 
ness of its bid. 

For the proposition that the bid solicitations were not ambiguous 
or that Litho Press, Inc., was not misled as to the meaning of the 
geographic restrictions in the solicitations, you refer to a letter dated 
July 6, 1970, in which Litho Press, Inc., assured your Dallas pro- 
curement office that it would produce the work in the Dallas-Fort 
Worth area and would otherwise comply with all contract specifica- 
tions in the same manner as performance was then being made under 
the Program 826—M contract. 

As to the effect of performance of the contract by Litho Press, Inc., 
in San Antonio in lieu of Dallas, you state that the necessary liaison 
has been maintained and that the contracts have been performed in 
accordance with the specified requirements without exception. Fur- 
ther, informal advice furnished to our Office by your Associate Gen- 
eral Counsel is to the effect that neither the Department of the Air 
Force nor the Department of the Navy has made any complaint 
concerning performance of the contract at San Antonio and that 
there is no indication that any monetary saving has inured to the 
contractor incident thereto. 

In presenting the matter to our Office for advice you state that 
you do not construe the decisions of our Office relating to the effect 
of geographic restrictions in procurement solicitations as authority 
for the view that once a contract is awarded on the basis of compli- 
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ance with such restrictions it may be performed without regard 
thereto. Accordingly, you solicit our views as to the legality of per- 
mitting continued performance of the contracts (presumably out of 
San Antonio) and making payments thereunder. 

We have stated that the need of a contracting agency for prompt 
service and plant accessibility affords a reasonable basis for includ- 
ing in an invitation for bids a provision requiring bidders to have 
facilities located within a specified geographic area for performance 
of the contract. B-150703, February 15, 1963. We have also stated 
that since such a provision relates to the responsibility of a bidder 
rather than to the responsiveness of his bid, proof of compliance may 
be submitted by the bidder up to the time of award. B—147728, Jan- 
uary 31, 1962; B-162250, September 21, 1967. 

The geographic restriction clause in each of the invitations con- 
sidered herein sets forth the basis for the requirement, and each of the 
ordering agencies has stated that the requirement is essential to its 
needs. In addition, before the awards were made your office had veri- 
fied that Litho Press, Inc., had a plant in Dallas, and there was appar- 
ently no exception taken by Litho Press, Inc., in either of its bids 
to the clauses. In the circumstances, it is our view that the requirement 
in each invitation may be regarded as a reasonable limitation on 
competition and that Litho Press, Inc., was properly considered as 
evidencing compliance with such requirement. Accordingly, we see 
no legal basis to question the validity of either contract. 

As to the contractor’s action, subsequent to award, to effect perform- 
ance of the contract work in San Antonio rather than in the Dallas- 
Fort Worth area, we believe that there can be no argument that with- 
out the consent of an authorized Government representative such 
action constituted a breach of the qontract. The question to be 
answered, therefore, is whether such breach per se requires termina- 
tion of the contract with’ resultant penalty against the contractor. 


While the Supreme Court of the United States has observed that 
the party for whose protection a requirement is made may also waive 
it, United States v. New York and Porto Rico Steamship Company, 
239 U.S. 88 (1915), in applying this rule to Government contracts 
our Office also applies the rule that agents and officers of the Gov- 
ernment have no authority to modify existing contracts, or to sur- 
render or waive contract rights which have vested in the Govern- 
ment, unless there is also a compensating benefit to the Government. 
45 Comp. Gen. 224 (1965) ; 40 id. 684 (1961) and cases therein cited. 

In the instant case, it is obvious that the requirement in each contract 
that the work be performed in the Dallas-Fort Worth area is for the 
sole benefit of the Government, and the Government therefore has a 
vested right to insist on such performance. The record, however, shows 
that the contractor, while accomplishing the work in San Antonio, has 
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maintained the close liaison required by the Departments of the Air 
Force and Navy, and has also complied with all other contract require- 
ments. Noncompliance with the place of performance requirement 
therefore has not deprived the Government of the benefits contem- 
plated by that requirement of the contracts. While it would therefore 
appear to be extremely questionable as to whether it was necessary to 
solicit bids and award contracts based upon performance in the Dallas- 
Fort Worth area, the fact remains that the Government is entitled to, 
and presumably is paying for, performance on that basis. Accordingly, 
if it is your opinion that enforcement of the restriction on place of 
performance of the contracts is no longer essential to the Government’s 
needs, our Office will interpose no objection, upon issuance of a deter- 
mination by you to such effect, to modification of the contracts to delete 
the restriction. Such modifications should, of course, provide for equi- 
table adjustments of the contract prices to compensate the Government 
for any additional expense of administering the contracts, as well as 
any saving which may inure to the contractor by reason of permitting 
a change in the place of performance. 

We suggest that, where similar circumstances exist in future pro- 
curements, consideration be given to broadening competition by en- 
larging the area of performance beyond the immediate area of a 


' respective field procurement office and/or the site of the using agency 


if there is a reasonable expectation that bidders located outside such 
immediate area will be able to comply with the requirement for close 
liaison with the Government and other requirements of the particular 
procurement. 


[ B-171149 J 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
Firefighting 


As members of the uniformed services ordered to proceed on temporary duty in 
Government vehicles to assist the Forest Service in firefighting, whether they 
sleep in Government or personal sleeping bags, in the vehicles, on the ground 
without sleeping bags, on the floors of warehouses and similar structures, or do 
not sleep on certain nights because of duty performance, are not performing the 
type duty identified as maneuvers, joint field exercises, Reserve training encamp- 
ments, and similar activities, the payment of per diem to them is governed by 
paragraph M4205-6 of the Joint Travel Regulations, and the members who were 
not charged for meals or sleeping facilities provided by the Forest Service nor 
who did not occupy commercial facilities, are entitled for each day of temporary 
duty to a per diem of $2.50 and $3.10 for each meal not furnished, the rates 
prescribed by the regulation. 


To Captain W. Paul Kearns III, Department of the Air Force, 
May 11, 1971: ‘ 


We refer further to your letter dated September 21, 1970, with 
attachments, forwarded here by communication of January 25, 1971, 


449-795 O- 72 - 51 
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from the Per Diem, Travel and Transportation Allowance Committee 
(PDTATAC Control No. 71-1), in which you request an advance 
decision as to the propriety of payment of claims for per diem by mem- 
bers stationed at Fairchild Air Force Base, Washington, while on 
temporary duty to assist in firefighting in the Wenatchee Forest, 
Wenatchee, Washington. 

By orders issued on August 27, 1970, Headquarters 92d Strategic 
Aerospace Wing (SAC), Fairchild Air Force Base, Washington, cer- 
tain members stationed at Fairchild Air Force Base were directed to 
proceed on temporary duty for the purpose of assisting in firefighting 
at the Wenatchee Forest, Wenatchee, Washington, for approximately 
16 days, after which time they were to return to that base. 

You say that approximately 63 members received such orders and 
that they drove Government vehicles which transported supplies and 
personnel to support the firefighting operation. You say further that 
because of emergency conditions members slept in Government sleep- 
ing bags, in vehicles, on the ground, on the floors of warehouses and 
other similar structures, and that because of duty requirements some 
members did not sleep on certain nights. 

Of all vouchers received in connection with the temporary duty at 
Wenatchee, Washington, you have submitted three vouchers said to be 
representative of the others. In this connection, you ask the following 
questions : 

a. If a member utilizes a government sleeping bag, does this constitute govern- 
ment quarters as coritemplated by para M1150-5, JTR, and would this correspond- 


ingly require a reduction in the applicable per diem rate under para M4205-5 
or para M4205-6, JTR, as applicable? , 

b. If a member slept on the floor of a warehouse building, private residence, 
or similar structure, for which no expense was incurred, does this constitute 
non-government quarters as contemplated by para M4205-6, JTR? 

ec. If a member slept in a government vehicle, would this be considered as 
quarters provided ; or would quarters be considered as not furnished and would 
the higher per diem rate be applicable? 


d. If a member slept on the ground under the stars with no sleeping bag or 
with his own personal sleeping bag, would quarters be considered as not furnished 
and would the higher per diem rate be applicable? 

e. If a member did not sleep at all on certain nights, would he be entitled to 
full per diem less the applicable deduction for meals? 

In forwarding your request through military channels, the Director 
of Accounting and Finance, Headquarters Fifteenth Air Force (SAC) 
and the Chief, Pay and Travel Division, Directorate of Accounting 
and Finance, Headquarters Strategic Air Command, expressed the 
belief that although the type of duty performed is not specifically 
identified in Section D (Maneuvers, Joint Field Exercises, Reserve 
Training Encampments, and Other Similar Activities) of Chapter 4, 
Part Two of Air Force Manual 177-108, it appears to fall within the 
concept of a “similar activity.” Consequently, the view is expressed 
that reimbursement for occasional meals and quarters should be made 
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as prescribed by paragraph M4205-3 of the Joint Travel Regulations, 
but no per diem is authorized. 

Section 404 of Title 37, United States Code, provides that under 
regulations prescribed by the Secretaries concerned, a member of a 
uniformed service is entitled to travel allowances for travel performed 
under orders when he is away from his designated post of duty. 

Paragraph M4201 of the Joint Travel Regulations promulgated 
pursuant to that authority, provides that per diem allowances are not 
payable for the following periods: 

6. while participating in maneuvers, field exercises, simulated war games, train- 
ing encampments for the reserve components or Reserve Officers Training Corps 
students, and other similar activities (including duty as observer or umpire) 
where both rations in kind (including field rations) and quarters are available 
or furnished, whether or not such facilities are utilized. Members to whom this 
limitation otherwise applies may be reimbursed, in accordance with par. M4205-3, 
for occasional meals or quarters necessarily procured. * * * 

Section D of Chapter 4, Part Two of Air Force Manual 177-103, 
implements paragraphs M4201-6 and M4250-3 of the Joint Travel 
Regulations. Paragraph 20433 of that section indicates that sleeping 
accommodations under field conditions consist of tentage, dugouts, 
lean-tos, or structures not suitable for regular occupancy, and sub- 
sistence under field conditions consists of rations prepared in a field 
kitchen or mess, or cold prepared rations common to the operation, and 
made available to participants. 

Paragraph 20437 refers to Army Regulation 35-30 for definitive 
guidance with respect to per diem entitlement for duty within the 


contemplation of paragraph M4201-6 of the Joint Travel Regulations. 
Paragraph 5 of AR 35-30 provides: 


Definitions. a. Other similar activities. For the purpose of these regulations the 
term “other similar activities” as used in the Joint Travel Regulations is defined 
as all activities performed in support of a maneuver, field exercise, training en- 
campment, and simulated war games, including duties connected with the estab 
lishment or closeout of the operation. 

An administrative determination that a particular assignment is 
or is not within the scope of paragraph M4201-6 of the regulations 
generally will not be questioned unless there is a clear showing that it is 
contrary to the facts surrounding the assignment. 31 Comp. Gen. 288 
(1952) ; and 87 Comp. Gen. 126, 128 (1957) as modified in 37 Comp. 
Gen. 683 (1958). Consequently, we have recognized provisions in orders 
which designate a particular duty as of a type covered by paragraphs 
M4201-6 and M4250-3 of the Joint Travel Regulations, as valid ad- 
ministrative determinations. 37 Comp. Gen. 683 (1958). 

Although the conditions encountered by members assisting in fire- 
fighting at Wenatchee Forest may be similar in some respects to those 
experienced under field training conditions, this, of itself, is not a 
sufficient basis to conclude that the activities in question are within 
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the scope of paragraph M4201-6 of the regulations. The orders contain 
no designation of the temporary duty as a type contemplated by para- 
graph M4201-6 of the Joint Travel Regulations and it clearly was not 
in support of a field training exercise so as to constitute “other similar 
activity” as defined above. 

In decision B-140153, October 28, 1959, we held that an Air Force 
member whose orders authorized per diem while on temporary duty 
to operate Red Cross messes in a hurricane disaster area, and who was 
provided with tentage and meals, was not on field duty or engaged in 
“other similar activity” within the meaning of paragraph M4201-6. 

Likewise, we are of the opinion that the temporary duty in question 
is not within the contemplation of paragraph M4201-6 of the regula- 
tions. Therefore, paragraph M4205-3 of the regulations is not for ap- 
plication and the payment of per diem is governed by paragraph 
M4205-6 of the regulations. 

Paragraph M4205-6 of the regulations prescribes the rate of per 
diem authorized for travel and temporary duty in the United States 
when non-Government meals and/or quarters are furnished. It pro- 
vides by table, in pertinent part, as follows: 

Rule 1. When meals and/or quarters are furnished with or without charge from 
non-Government sources (such as local or state governments, foreign govern- 
ments), other United States Government agencies, United States Government 
Contractors, or by private organizations such as the National Red Cross during 
disasters, the member will be entitled to per diem for the day of arrival and the 
day of departure, in the amount of $2.50 per day plus $3.10 for each meal and 
$13.20 for each set of lodging procured while in a travel status from a com- 
mercial source * * *. 

Rule 2. For all other days the member will be entitled to per diem in the amount 

of $2.50 when both meals and quarters are furnished, $11.80 when only quarters 
are furnished, and $15.70 when only meals are furnished plus, in each case, the 
actual charges for the meals and/or quarters so furnished. 
Footnotes to the Table provide that im no instance will the per diem 
payable exceed $25. And when less than three meals daily are furnished, 
it is provided that the per diem of $15.70 will be increased $3.10 for 
each meal not furnished from the Government or non-Government 
source involved. 

The intent, generally, of paragraph M4205-6 covering duty such 
as here involved, where subsistence and sleeping bags or other sleeping 
facilities appropriate under the circumstances are furnished by a Gov- 
ernment or non-Government agency and made available to those who 
can utilize them, thus relieving the member of the expense of obtaining 
quarters and meals commercially, is to limit the payment of per diem 
to the rate of $2.50 plus any charges paid by him for meals or quarters. 

If, by reason of the member’s duty assignment, he does not sleep 
at all on certain nights, or sleeps under the conditions enumerated 
in your letter, he is put to no expense for the facilities occupied. In 
these circumstances, in the absence of a showing that the member uti- 
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lized commercial sleeping facilities, we are of the opinion that the 
regulation does not authorize an increased per diem on the basis that 
quarters were not available. Under such conditions, the member has 
been put to no more expense for quarters by reason of his duty assign- 
ment than the members who utilized the sleeping facilities that were 
otherwise made available in connection with the operation. See 24 
Comp. Gen. 473 (1944) and 44 Comp. Gen. 326 (1964). 

As the members assisting in firefighting at Wenatchee, Washington, 
were not charged for meals or sleeping facilities provided by the Forest 
Service, and your letter indicates they did not occupy commercial 
lodgings, for each day of temporary duty they are entitled to per diem 
of $2.50 and, in addition, $3.10 for each meal not furnished, the rates 
provided in paragraph M4205-6 of the regulations. 

Accordingly, the vouchers submitted are returned herewith, and if 
otherwise proper, per diem may be paid on the basis indicated. 


{ B-171177] 
Contracts—Awards—Multiple—Lowest Overall Cost to Government 


Although the multiple awards to the four offerors responding to a solicitation 
issued under the national emergency authority in 10 U.S.C. 2304(a) (16), three 
operating Government-owned contractor-operated facilities, for the purpose of 
satisfying current needs and retaining suppliers for accelerated future demands, 
did not result in the lowest individual offeror receiving an award for the maxi- 
mum quantity, the multiple awards produced the lowest overall cost to the Gov- 
ernment and will not be disturbed, even though the request for proposals (RFP) 
stated that it was expected one offeror would not be successful whereas awards 
were made to all offerors. Moreover, there was no quantity increase to require 
a formal amendment to the RFP, the evaluation of the proposals from offerors 
operating Government facilities was in accord with Bureau of the Budget Cir- 
cular No. A—76, and failure to award all contracts simultaneously was justified, 
as was the evaluation transportation factor used. 


To the Chamberlain Manufacturing Corporation, May 11, 1971: 


This refers to the telegram of November 7, 1970, and letter of 
November 11, 1970, and your comments of January 15, 1971, on Army’s 
report, protesting against the awards under request for proposals No. 
DAAA09-71-R-0018, issued August 26, 1970, by the Ammunition 
Procurement and Supply Agency (APSA), Department of the Army. 

The procurement was conducted under 10 U.S.C. 2304(a) (16) which 
authorizes negotiation if it is determined to be in the interest of na- 
tional defense to have a supplier available for furnishing property or 
services in case of a national emergency. 

The request for proposals called for 2,742,610 units of metal parts 
for 155MM projectiles. Offerors were invited to submit proposals on 
the largest monthly delivery range they could meet plus all of the 
smaller monthly ranges. The ranges in the request for proposals were 
as follows: 
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Ranges 
Monthly Quantities Total Quantities 


50, 000 600, 000 
55, 000 660, 000 
60, 000 720, 000 
65, 000 780, 000 
70, 000 840, 000 
75, 000 900, 000 
80, 000 960, 000 
85, 000 1, 020, 000 


Offers were solicited from the following four current base producing 
contractors : 

1, Donovan Construction Company, New Brighton, Minnesota 
(Donovan). 

2. Sperry Rand Corporation, Shreveport, Louisiana (Sperry Rand). 

3. Chamberlain Manufacturing Corporation, New Bedford, Massa- 
chusetts (Chamberlain-New Bedford). 

4. Chamberlain Manufacturing Corporation, Scranton, Pennsyl- 
vania (Chamberlain-Scranton). 


Except for Chamberlain-New Bedford, all of the above are Govern- 
ment-owned contractor-operated facilities. 
A provision on page 46 of the request for proposals entitled “NOT- 


ICE TO OFFERORS” provided as follows: 


NOTICE TO OFFERORS 


This solicitation and the ranges of quantities proposed are for the purpose of 
allowing the Government to select a combination of multiple awards which will 
satisfy the current production requirements and at the same time retain more 
than one supplier in an active state with capability to accelerate production to a 
higher production rate at some future date, if required. The Government expects 
that one offeror participating in this competitive procurement action may be 
unsuccessful and may not receive an award as 4 result of this solicitation. It is 
possible that not more than three awards may result from this solicitation and the 
quantities and delivery schedules awarded may vary between those offerors who 
are selected for awards with some receiving larger quantities than others, based 
on the range quantities, and prices submitted in response to the solicitation. The 
Government reserves the right to make that combination of awards determined 
to be in the best interest of the Government, price and other factors considered. 
Principal among such other factors will be the potential quantitative mobilization 
production requirements for the supply item involved and the ability of firms 
selected for award to respond to such potential future demands by the Govern- 
ment for increased production beyond the quantities initially awarded as a result 
of this solicitation. [Italic supplied. ] 


The extended date for receipt of offers was September 10, 1970, and 
four offers were received on that date. The offerors were requested to 
confirm or submit revised offers by September 23, 1970, and they were 
advised that these revised offers might be used by the procuring activity 
as the basis for ceiling prices in awarding Letter Type contracts. 
Offerors were also advised that the total monthly requirement would 
be 250,000 units and that offers would be evaluated with the view of 


obtaining that monthly quantity. 
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A review of the abstract indicates that the following prices were 
quoted by offerors for the various ranges: 


UNIT PRICES 





(monthl Chamberlain- Chamberlain- a 

schedule) § New Bedford _ Scranton Donovan 
50, 000 $23. 27 $24. 9594 $23. 64 $25: 9213 
55, 000 22; 94 24; 4691 23. 54 25; 9616 
60, 000 22. 67 23; 922 23. 34 25. 6518 
65, 000 23. 00 23. 3237 23. 20 25. 4819 
70, 000 22. 82 23. 03 25; 6821 
75, 000 22, 66 22. 99 25. 3822 
80, 000 22. 68 22. 80 25. 3023 


85, 000 22. 56 22. 54 24. 9724 





In arriving at evaluated prices, factors for facilities and real prop- 
erty, facilities repair, and transportation were added. Additional 
factors for utilities and labor escalation were added to Donovan’s 
prices. Provision No. 72 on page 82 of the request for proposals in- 
corporated the price escalation clause at Armed Services Procurement 
Regulation (ASPR) 7-107(c). The utilities factor was added to 
Donovan’s offer since services such as gas, water and sewerage were 
supplied to Donovan by another contractor. After the evaluation 
factors were added, the prices offered were as follows: 


EVALUATED UNIT PRICES 


uantity Chamberlain- Chamberlain- 8 7 
onthly New Bedford Scranton Donovan Han 
hedule) 

RAAP* LAAP** RAAP LAAP RAAP LAAP 

&, 000 $25, 2636 $27. 98935 $26, 9399 $27. 92605 $27. 5666 $29, 2006 

55, 000 8836 27. 37775 26, 3283 27. 70205 27. 3426 29. 0600 

60, 000 24. 6136 26. 77035 25. 7209 27. 39455 27, 0351 28 5895 

65, 000 24. 9536 26. 10075 25. 0513 27. 16455 26, 8051 28, 2790 

70, 000 24. 7336 26. 91505 26, 5565 28. 3487 

75, 000 24. 5536 26, 81085 26, 45140 27. 9884 

80, 000 24. 5336 26. 55045 26, 200 27. 7681 

85, 000 2A, 3936 26, 24305 26, 8836 27. 3478 


*RAAP—Ravenna Army Ammunition Plant. 

**LAAP—Louisiana Army Ammunition Plant. 
We are advised that the determinations regarding the selection 
of offerors and the quantity to be awarded to each offeror were based 
on maintaining four sources of supply furnishing a total of 250,000 
units per month. Both of these considerations were deemed essential 
by APSA. It was determined, consistent with these purposes, that 
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the awards of the following combination of quantities would result 
in the lowest overall cost to the Government : 


Contractor Quantity Dest Unit Price Amount 


Donovan 85, 000 LAAP $26. 24305 $2, 230, 659 
Chamberlain- 65,000 37,500-RAAP 25.0513 939, 424 
Scranton 27, 500-—LAAP 26. 10075 717, 771 
Chamberlain- 
New Bedford 50, 000 RAAP 25. 263576 1, 263, 179 
Sperry Rand 50, 000 LAAP 29.2006 1, 460, 030 


$6, 611, 063 


The above computation is based on the rate of 250,000 projectiles per 
month. Awards have been made to Chamberlain-New Bedford and 
to Donovan for a 12-month period; to Chamberlain-Scranton for an 
11-month period and to Sperry Rand for an 8-month period. 

Your protest centers around several issues. The first issue deals 
with the combination of quantities awarded to offerors. The thrust 
of your argument is that Army’s actions resulted in the frustration of 
three basic policies: 

(1) that the low offeror should receive the maximum quantity. 

(2) that privately owned plants should be preferred over Govern- 

ment-owned facilities. 

(3) that labor surplus areas such as New Bedford should receive 

preferential treatment in the award of Government contracts. 

You also urge that the “NOTICE TO OFFERORS” provision 
quoted above was misleading in advising offerors that one of the 
offerors participating might be unsuccessful. 

In B-153687, July 7, 1964, our Office considered a somewhat similar 
factual situation involving the procurement of a number of rounds 
of ammunition by formal advertising. The offeror who submitted a 
lower price on the item received an award for a basic quantity which 
was less than the quantity awarded to another higher-priced offeror 
since it was determined that a combination of awards on that basis 
resulted in the lowest overall cost to the Government. The solicitation 
provisions in that case did not prescribe multiple awards as here; the 
sole purpose was to satisfy the Government’s needs at the lowest 
cost. Our Office denied the protest from the lower offeror. 

The price comparison furnished in your letter of November 11, 1970, 
is not complete in that it does not consider the overall cost from the 
point of view of maintaining four sources of supply. Pursuant to our 
review we find that Army’s combination of awards resulted in the 
lowest overall cost to the Government. In the circumstances, while the 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 781 


lowest individual offeror did not receive the maximum quantity, we do 
not find this to be a basis for upsetting the awards made. However, we 
can appreciate your objections to such an award procedure and we are 
suggesting to the Secretary of the Army by letter of today that alter- 
nate procurement procedures should be considered for such situations. 

Regarding the number of awards made, the request for proposals 
stated that it was expected that one offeror might not be successful. 
We do not think the awards should be invalidated for this reason. 
As already indicated, the lowest cost to the Government on three 
awards would have been higher than under the awards actually made 
and the terms of the request for proposals left open the possibility 
of awards to four sources. In addition, we can assume that the offerors 
to this solicitation were sufficiently familiar with the procurement pro- 
cedures used by APSA to recognize the possibility that awards would 
be made to four sources. 

Your contention that the actual quantity to be awarded is greater 
than the quantity specified in the request for proposals (2,742,650 
units) is based on the premise that the Army will purchase 250,000 
units per month for a 12-month period. In this regard the record 
indicates that under the contract awards the Army will purchase 
approximately the number of units specified in the request for pro- 
posals since, as previously noted, not all of the contracts will be for 
a 12-month period. Consequently, we do not find any basis to the 
contention that Army increased the quantity without a formal amend- 
ment to the request for proposals. 

Further, we have found no basis to question Army’s determina- 
tion that the procurement plan was consistent with existing policy con- 
cerning the utilization of Government-owned plants. Bureau of the 
Budget Circular No. A~76 provides that a Government commercial or 
industrial activity may be authorized for the purpose of strengthening 
mobilization readiness. In the evaluation, factors were added to the 
proposals from the Government-owned contractor-operated facilities 
to equalize any competitive.advantage. The contracting officer advises 
that even with respect to New Bedford it must be considered that 
only the land and buildings are privately owned and the manufac- 
turing equipment is Government owned. 

With respect to New Bedford receiving preferential treatment 
because it was located in a labor surplus area, page 11 of 
the request for proposals entitled “LABOR SURPLUS AREA 
CONCERNS” stated that the procurement was not set aside for labor 
surplus area concerns and labor surplus area concerns were eligible 
for a preference only in the event of tie cffers, which did not occur. 

The second issue concerns your objection to including an evalua- 
tion factor for anticipated repairs to Government property. You urge 
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that this factor was not included in the request for proposal’s criteria 
for evaluation and that the costs of such repairs are conjectural. 

Apparently you are referring to the clause in ASPR 7-702.14, deal- 
ing with maintenance, which was incorporated by reference into the 
facilities contract with Chamberlain-New Bedford. This clause pro- 
vides that normal maintenance will be the responsibility of the con- 
tractor but that the Government will bear the expense of such repairs 
which are in excess of the contractor’s defined liability. 

With respect to the inclusion of a factor for repair of Government- 
owned facilities, page 24 of the request for proposals stated that the 
use of Government property was on an “As Is” and “Where Is” basis 
and page 82 of the request for proposals incorporated by reference 
ASPR 7-104.24(e) which is the clause for furnishing Government 
property on an “As Is” basis. The Chamberlain-Scranton proposal 
stated that the offer was based on having the “As Is” clause in the 
request for proposals deleted in its entirety. In response to an inquiry 
from the contracting officer, Chamberlain-Scranton representatives 
advised that there would be no repair cost to Government equipment 
at that plant since Government equipment at Scranton had been exten- 
sively modernized and rehabilitated. However, this apparently was 
not the case with respect to Government equipment in the Donovan 
or Sperry Rand plants. 

Your proposal stated that: 

e. Prices are based upon the premise that -maintenance repair parts costs 
incident to keeping the aging Government-owned equipment in operation will 
be shared on an 80%-20% basis, with the Government paying 80%. Chamber- 
lain will pay for 20% of the repair parts costs as representing “normal wear 
and tear’ and will pay for all of the in-house maintenance labor costs. 

f. In connection with (e) above, prices are based upon the premise that the 


“as-is, where-is” clause on Page 25, Para. 3(a) of the bid request will be deleted 
from any contract awarded as a result of this proposal. 


In view of the above, a factor for repairs to Government-owned 
equipment was included in the evaluation of all of the offers. We 
find no basis to object to the evaluation of the repair factor. In any 
case, it is reported that even if this factor is excluded from the evalu- 
ation of proposals, the combination of awards as made still result 
in the lowest overall cost to the Government. Accordingly, we do 
not find that this contention constitutes a basis for upsetting the 
awards. 

You next contend that making the award to Sperry Rand later 
than the other three awards is contrary to normal procurement prac- 
tice which dictates simultaneous awards to prevent preaward pricing 
disclosures. With respect to whether you were prejudiced because a 
letter contract to Sperry Rand was not awarded simultaneously with 
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the awards to the other three offerors, the Supplemental Memoran- 
dum of Law dated February 11, 1971, from APSA, states as follows: 


* * * Since Louisiana [Sperry Rand] did not run out of production until 
March 1971, a letter contract award to that plant could not be justified. Cost data 
necessary to definitize the three letter contracts awarded and the one firm con- 
tract award have been requested and received from all four participants. Negotia- 
tions have been conducted and are continuing utilizing cost data from each 
offeror. Under these circumstances, it is difficult to see in what way delay of 
Louisiana’s award has had an effect upon the quantity which Ohamberlain 
was entitled to receive pursuant to the solicitation terms. Nor is it evident what 
prejudice to Chamberlain’s prices is established by revelation of its award 
prices after selection of awardees. And if it should be alleged that Louisiana 
attained an unnamed advantage in being aware of Chamberlain’s award prices 
after the selection, how this “advantage” would have changed the results of the 
awards, the prices of Chamberlain, or the final price to be established for Louisi- 
ana, is not clear. It is submitted that the decision to make the awards nonsimul- 
taneously was justified by the factual situation, was approved by appropriate 
authority, and was nonprejudicial to any of the competitors. 


We do not find any basis to disagree with Army. 

Finally, you question whether the factor for evaluation of trans- 
portation was properly included. The “Transportation Evaluation” 
provision provided as follows in paragraph (3) on page 40 of the 
request for proposals : 

(3) For the purpose of evaluating offers and for no other purpose, the destina- 


tion(s) and percentages of the total procurement quantity of supplies for each 
destination will be considered to be as follows : 


TOTAL PERCENTAGE OF PROCURDMENT QUANTITY 


Louisiana AAP—+rail and motor: Doyline, Louisiana, 65%. 
Ravenna AAP—rail: Atlas, Ohio, 35%. 
Motor: Ravenna AAP, Ohio. 

Evaluation will be based on distribution of supplies from all procurement 
source(s) to the destination(s) determined to be most advantageous to the 
Government. This evaluation may involve quantities of supplies from procurement 
sources not included in this solicitation but which are included in the total pro- 
curement quantity percentages which are designated above for each destination. 


It has not been shown that the evaluation for transportation on 
the basis of shipping to alternate destinations was not in accordance 


with the specifications or that the specifications violated a statute or 
regulation. Cf. B~171306, March 24, 1971. Moreover, we have no basis 
for concluding that Army did not use the correct rates in evaluating 
for transportation. 


For these reasons, your protest is denied. 


[ B-172125 J 


Military Personnel—Reserve Officers’ Training Corps—Rifle and 
Pistol Team Competition—Status for Allowances 


Since the participation of members of the Reserve Officers’ Training Corps 
(ROTC) in rifle and pisto) team competition matches is neither military train- 
ing nor part of the ROTC curriculum, but the participation is performed on a 
voluntary extracurricular activity basis, to provide allowances to members 
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participating in National Matches, they may be considered to have the same 
status as civilians within the meaning of 10 U.S.C. 4313 so as to entitle 
them to a travel allowance of $0.05 a mile and a subsistence allowance of 
$1.50 a day, and the authority in 10 U.S.C. 4808(a)(8) may be invoked to 
provide allowances for participation in regional and international matches if 
the Secretary of the Army upon recommendation of the National Board for 
= Promotion of Rifle Practice approves the issuance of regulations to this 
ect. 


To the Secretary of the Air Force, May 11, 1971: 


Letter dated February 26, 1971, from the Deputy Assistant Secre- 
tary (Personnel Policy), with enclosures, requests a decision con- 
cerning the entitlement of members (cadets) of the Senior Reserve 
Officers’ Training Corps who participate in rifle and pistol team 
competition matches to travel and transportation allowances for travel 
performed to and from the place where the competition matches are 
being held. The letter was forwarded here on March 2, 1971, by the 
Department of Defense Per Diem, Travel and Transportation Allow- 
ance Committee and the request was assigned PDTATAC Control 
No. 71-13. 

In his letter the Deputy Assistant Secretary says that the question 
involves all ROTC members who are enrolled in advanced training 


under the provisions of 10 U.S.C. 2104 and 2107, and who are mem- 


bers of a rifle or pistol team eligible for participation in the compe- 
tition matches. With the enclosures is correspondence relating to a 
comprehensive study made by the Department of the Army as to 
whether applicable sections of Title 10, U.S. Code, contain authority 
to pay cadets of the Senior Reserve Officers’ Training Corps on a 


commuted rate basis when traveling to and from national rifle and 
pistol competition matches. 

The record shows that in a letter to the Deputy Chief of Staff for 
Personnel, Department of the Army,, dated June 29, 1970, Head- 
quarters United States Continental Army Command advised that 


notwithstanding provisions in annual appropriation acts, such as sec- 
tion 629 of Public Law 91-171, approved December 29, 1969, 83 Stat. 
485, which provide for travel expenses of members of the ROTC 
attending regional, national, and international matches, the Depart- 
ment of the Army has determined that only transportation and meal 


tickets may be furnished in connection with such attendance and 
that no reimbursement can be effected for the personal travel expenses 
incurred by such members. It was stated that this determination 
was premised on the view that basic ROTC legislation (10 U.S.C. 
2101-2111) does not provide for expenses of ROTC students partici- 
pating in rifle and pistol team competition. 

The enclosures indicate that such administrative determination 
was based upon the view that rifle and drill competitions constitute 
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voluntary extracurricular activities of ROTC members and do not 
qualify as “field training” under 10 U.S.C. 2109(b) (1); that orders 
for travel incident thereto at Government expense may not be issued 
and, therefore, temporary duty allowances may not be paid cadets 
under paragraph M6005-—4b of the Joint Travel Regulations authoriz- 
ing travel expenses incident to temporary duty on official business 
of the United States; and that the furnishing of transportation to 
and from installations may be limited by the provisions of 10 U.S.C. 
2110(c), authorizing transportation of ROTC members to and from 
installations when it is necessary for them to make “visits of 


observations.” 

It is further shown in the letter of June 29, 1970, that instructions 
to subordinate commands concerning travel allowance entitlements 
of ROTC members were based on the interpretation by the Comptroller 
of the Army and, in this connection, reference was made to letter 
dated April 28, 1970, of Headquarters United States Continental 
Army Command, subject “Payment of Per Diem and Fees—1970 
National Rifle and Pistol Matches.” Subparagraph 2a(4) of that 
letter reads as follows: 


No per diem is payable to ROTC personnel. Transportation requests and meal 


tickets will be furnished to and from campsite. Modified orders format TC 413 
(AR 810-10) will be used. 


In view of the specific authorization contained in section 629 of 
Public Law 91-171, Headquarters United States Continental Army 
Command in that letter requested that the Department of the Army 


provide a more definitive interpretation of that provision of law in 


order that revised guidance may be issued to subordinate commands. 

The Deputy Assistant Comptroller (F&A), Fiscal Policy, Office 
of Comptroller of the Army, on July 14, 1970, stated that, although 
funds for travel of ROTC members to attend regional, national, and ~ 


international rifle competition were made available by Public Law 


91-171, as extended by Public Law 91-294, 84 Stat. 333, there was 
found no substantive authority for ROTC members as such to travel 
in order to participate therein unless the participation was to be 
designated “field training” under 10 U.S.C. 2109(b) (1). In view of 
the administrative determination that participation in rifle competi- 
tion and matches by ROTC members is not “field training” under 
10 U.S.C. 2109(b) (1), he concluded that such members may not be 
placed in a travel status or be paid a travel allowance under 10 U.S.C. 
2109 unless and until that determination is chan 

In an opinion dated September 11, 1970, JAGA 1970/4650, how- 
ever, The Judge Advocate General of the Army states that substan- 
tive authority for the payment of travel and transportation allow- 
ances to members of the Reserve Officers’ Training Corps participat- 
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ing in the National Trophy Matches appears to be contained in 10 
U.S.C. 4808(a) (8), which charges the Secretary of the Army with 
the responsibility of providing for “* * * the transportation and 
subsistence, or an allowance instead of subsistence, of members of 
teams authorized by the Secretary to participate in matches or com- 
petitions in the use of rifled arms.” He also observed that 10 U.S.C. 
4312(b), as implemented by subparagraph 15d, AR 920-30 dated 
June 30, 1967, specifically includes ROTC members as authorized 
participants in the annual National Trophy Matches sponsored by 
the National Board for the Promotion of Rifle Practice. 

The Judge Advocate General concluded that, therefore, it is not 
necessary to find that such participation constitutes “field training” 
under 10 U.S.C. 2109, and that such separate statutory authority 
coupled with the-appropriation authorizations would appear to permit 
payment of transportation and travel allowances on a commuted basis. 
However, doubt is expressed as to whether the full travel and sub- 
sistence allowances authorized by the current provisions of the Joint 
Travel Regulations may be paid or whether the payments must be 
limited to $1.50 per day subsistence and $0.05 per mile as provided by 
10 U.S.C. 4318. 

We find nothing in the Reserve Officers’ Training Corps Vitaliza- 
tion Act of 1964, approved October 13, 1964, Public Law 88-647, 78 
Stat. 1063, 10 U.S.C. 2101-2111, or in its legislative history, which 
would serve as authority for the payment of transportation, travel, 
subsistence or other allowances to ROTC members as such who par- 
ticipate in rifle matches, which activities are purely voluntary on 
the part of ROTC members and are not considered to come under the 
term “field training” as used in 10 U.S.C. 2109(b) (1). 

It is our view, also, that participation in rifle matches is in no sense 
limited to observation and hence attendance at the rifle matches may 
not be construed as “visits of observation” to support transportation 
entitlements under 10 U.S.C. 2110(c). 

We concur with the conclusion of The Judge Advocate General 
that 10 U.S.C. 4808 (a) (8) grants authority for payment of travel and 
transportation allowances to members of the ROTC participating in 
National Trophy Match competitions. Also, as stated by the Judge 
Advocate General, funds have been made available for the authorized 
transportation of members of ROTC teams by provisions in annual 
appropriation acts. See, in this connection 38 Comp. Gen. 873, 875 
(1959). 

The current provision of law implementing 10 U.S.C. 43808 (a) (8) 
insofar as members of ROTC rifle and pistol teams are concerned 
is section 829, title VIII, “General Provisions,” Department of Defense 
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Appropriation Act, 1971, approved January 11, 1971, 84 Stat. 2035, 
which in pertinent part reads as follows: 

Such appropriations of the Department of Defense available for obligation 
during the current fiscal year as may be designated by the Secretary of Defense 
shall be available for the travei expenses of military and naval personnel, in- 
cluding the reserve components, and members of the Reserve Officers’ Training 
Corps attending regional, national, or international rifle matches. 

Since participation in rifle team activities by ROTC members has 
been administratively determined to be a voluntary extracurricular 
activity and not “field training,” there is no legal basis to consider 
members of the ROTC as being military members in a temporary duty 
status while participating in rifle matches. Consequently, in our 
opinion they are not entitled to the temporary duty travel allowances 
prescribed in chapter 4 of the Joint Travel Regulations. 

The provisions of 10 U.S.C. 4308 direct the Secretary of the Army, 
under regulations recommended by the National Board for the Promo- 
tion of Rifle Practice approved by him, to provide: 

(8) the transportation of employees, instructors, and civilians to give or 
receive instruction or to assist or engage in practice in the use of rifled arms, 
and the transportation and subsistence, or an allowance instead of subsistence, 
of members of teams authorized by the Secretary to participate in matches or 
competitions in the use of rifled arms. 

Provision is made in 10 U.S.C. 4313 for traveling expenses and sub- 
sistence of competitors at National Matches, as follows: 

(a) Competitors at the National Matches under section 4312 of this title 
may draw not more than $1.50 a day as a subsistence allowance. If meals are 
furnished, a sum not to exceed $1.50 per man per day may be spent for that 
purpose while the contest is in progress. 

(b) A travel allowance of five cents a mile may be paid to a civilian com- 
petitor instead of traveling expenses and subsistence while traveling, and the 
allowance for the return trip may be paid in advance. 

Since participation of ROTC rifle teams in National Matches is 
neither military training nor part of the ROTC curriculum, but is 
performed on a voluntary extracurricular activity basis, it is our 
opinion, and apparently that of The Judge Advocate General of the 
Army, that ROTC members of rifle teams participating in National 
Matches should be considered to have the same status as civilians within 
the meaning of 10 U.S.C. 4313 so as to be entitled to a travel allowance 
of $0.05 a mile instead of traveling expenses and subsistence while 
traveling, and an allowance of not more than $1.50 a day for subsistence 
or meals while participating in the National Matches, the cost of 
which may not exceed $1.50 a day. Your question is answered 
accordingly. 

The above-cited opinion of The Judge Advocate General relates to 
travel incident to National Matches only, and not to regional or inter- 
national matches, inasmuch as 10 U.S.C 4318 is restricted to National 
Matches. For the same réason this decision applies only to participa- 
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tion in National Matches. In this regard, also, the correspondence for- 
warded with the Deputy Assistant Secretary’s letter indicates that the 
question involved relates solely to National Matches usually held at 
Camp Perry, Ohio. It may be noted, however, that provision is made 
in 10 U.S.C. 4808(a) (8) for like benefits with respect to other matches 
or competitions in the use of rifled arms under regulations approved 
by the Secretary of the Army upon recommendation of the National 
Board for the Promotion of Rifle Practice. We are not aware of any 
regulations providing therefor. 


[ B-171609 J 


Contracts—Negotiation—Request for Proposale—Minimum Needs 
Requirement—Same for All Offerors 


In the procurement under a request for proposals of a ground simulator to be 
used to support the training of navigators where proposal deficiencies were iden- 
tified, clarified, the Government work statement changed, and contractors allowed 
to determine the manner of correction, since the minimum requirements in sev- 
eral critical high cost areus established by oral clarification with one offeror were 
not reflected in any formal amendment, the possibility that all offerors were not 
committed to the same minimum requirements has been dispelled by the inde- 
pendent examination made by the National Bureau of Standards of the techni- 
cal proposals, an examination conducted by the Bureau as the United States 
General Accounting Office was not equipped to evaluate the undertakings repre- 
sented in the technical proposals submitted. 


Contracts—Negotiation—Evaluation Factors—Price Elements for 


Consideration 


A provision in a solicitation for the negotiation of a fixed price, multi-year con- 
tract for a ground simulator which provides that in the evaluation of proposals 
the Government would assess the reasonableness, realism, and completeness of 
price proposals and that cost analysis and negotiation would be employed in the 
interest of establishing sound prices does not require rejection of an unrealisti- 
cally low offer as the provision serves only as an aid in determining whether an 
offeror understands the scope of the work, and in uncovering mistakes and “buy- 
ins” in violation of paragraph 1-311 of the Armed Services Procurement Regu- 
lation. Although the multi-year procurement e¢ontains an option that minimizes 
“buy-in,” the contract includes a special clause to protect against recoupment of 
losses through change orders, and the submission of different freeze dates that 
govern the financial responsibility for engineering change orders has no signifi- 
cant effect on source selection. 


Contracts—Negotiation—Evaluation Factors—Criteria 


Where all proposals are evaluated on the basis of the same performance criteria, 
the omission of the precise numerical weights to be used in the evaluation process 
does not reflect on the adequacy of the evaluation criteria stated in the request 
for proposals for a ground simulator. Moreover, any doubt as to the relative im- 
portance of the evaluation should have been discussed and resolved before the 
closing date set for receipt of proposals. Also, the use of the negotiating pro- 
cedure authorized in 10 U.S.C. 2304(a) for the multi-year procurement was 
proper because the insufficiency of performance specifications did not permit ad- 
vertising for bids or using the two-step procedure, and the “clean-up” sessions 
held after the prescribed cutoff date to clarify matters verbally agreed upon was 
not prejudicial to any offeror, and the sessions do not constitute a violation of 
paragraph 3-805.1(b) of the Armed Services Procurement Regulation. 
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To Gadsby and Hannah, May 12, 1971: 


This is in reply to your letter dated January 14, 1971, and subse- 
quent correspondence, protesting on behalf of the Link Division of 
Singer-General Precision, Inc. (Link), against the proposed award of 
a negotiated contract by the Air Force to Honeywell, Inc., for the 
ground simulator portion of the Undergraduate Navigational Train- 
ing System (UNTS). 

Essentially, it is your position that Honeywell’s proposal is not re- 
sponsive to the same minimum requirements on which the Government 
negotiated with Link, as evidenced by the fact that Honeywell is pro- 
posing a 15 to 20 million dollar system which is unrealistic and sig- 
nificantly lower priced than the Link proposal. In the alternative you 
state that Honeywell may be attempting to “buy-in,” in violation of 
Armed Services Procurement Regulation (ASPR) 1-311 and despite 
the provision for realistic and sound pricing in the request for pro- 
posals. In addition, your protest also raises questions regarding the 
adequacy of the evaluation criteria stated in the request for proposals, 
and you contend the Air Force contravened significant governing pro- 
curement regulations and inappropriately applied or failed to apply 
certain other regulations. Your contentions will be considered in the 
order they are set out above. 

Briefly stated, the ground simulator is to be used to support the 
training of navigators in the basic skills, knowledge and discipline re- 
quired to operate present and future navigation equipment. The sim- 
ulator must provide training for the operational use of all controls, 
displays and instruments associated with this training device. It is to 
be composed of 46 student stations, with provisions for two additional 
student stations, 12 instructor consoles, applicable operator consoles 
and associated simulator subsystems. 

This procurement called ‘for a fixed price, multi-year contract. Per- 
formance specifications were developed by the Air Force and issued to 
all offerors. It was recognized from the start by the Air Force and all 
offerors that there could be several design approaches to meet the re- 
quirements of the Air Force statement of work. 

Proposal evaluation was accomplished substantially in accordance 
with the source selection procedures contained in Air Force Manual 
70-10. As part of the evaluation, validation, and contract negotiation 
process, contractor’s deficiencies were identified and each offeror was 
individually notified thereof. At times the Air Force requested clari- 
fications from offerors regarding their proposals as well as modifica- 
tions when a change in the Government’s work statement was required. 
Each modification request was issued to all contractors. The decision 
to correct deficiencies and the manner in which the correction would 
be accomplished was the decision of each offeror, 


449-795 O - 72 - 52 
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One of your basic arguments is that in several critical high cost 
areas the Air Force work statement was open to several interpretations 
and that by oral clarification a clear minimum requirement was estab- 
lished between the Air Force and Link. It is contended that this mini- 
mum requirement never was reflected in any formal amendment to 
the Air Force work statement or, in all likelihood, in any of the speci- 
fications prepared by the other offerors. Link has requested that we 
independently examine these critical areas in all offerors’ proposals, 
and particularly in the final Honeywell specification (which is the key 
contractual document) to determine if Honeywell and the other of- 
ferors have committed themselves to the same undertaking as Link. 

Since this Office is not equipped to evaluate the undertakings repre- 
sented in the various technical proposals we requested and obtained 
assistance from the National Bureau of Standards (NBS). With re- 
spect to your protest we requested NBS to perform an independent 
examination to determine whether or not Honeywell has based its 
proposal on the same requirements as Link in the contested critical 
areas stated in your protest. Since it is our opinion that consideration 
of the proposed contract with Honeywell is sufficient to determine 
whether you would be prejudiced by the proposed award, we did not 
request an examination of all proposals submitted. 

NBS has submitted a report of its findings, a copy of which is at- 
tached and incorporated herein as part of our decision. We believe 
that the views expressed in that report clearly show that there is no 
substantial basis to this portion of your protest. 

You also contend that Honeywell may be attempting to “buy-in” in 
violation of Armed Services Procurement Regulation 1-311 and de- 
spite the provision for realistic and sound pricing in the request for 
proposals. 

The above-cited regulation defines “Buy-In” as follows: 


(a) “Buying in” refers to the practice of attempting to obtain a contract award 
by knowingly offering a price or cost estimate less than anticipated costs with 
the expectation of either (i) increasing the contract price or estimated cost dur- 
ing the period of performance through change orders or other means, or (ii) re- 
ceiving future “follow-on” contracts at prices high enough to recover any losses 
on the original “buy-in” contract. Such a practice is not favored by the Depart- 
ment of Defense since its long-term effects may diminish competition and it may 
result in poor contract performance. Where there is reason to believe that “buying 
in” has occurred, contracting officers shall assure that amounts thereby excluded 
in the development of the original contract price are not recovered in the pricing 
of change orders or of follow-on procurements subject to cost analysis. 


It is your position that a “buy-in” is illezal because of the mandatory 
language in ASPR 1-311(a) stating that the contracting officer “shall 
assure” that there is no “get-well” or “bailing out” of the contractor. 

With respect to the impact of this regulation, we have consistently 
held that it does not afford a basis for rejection of a bid, there being no 
specific provision therefor in the ‘regulation, but only provisions for 
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other specific actions to be taken by the contracting officer in the event 
“buying in” is thought to be occurring, or has occurred. B-164951, 
September 30, 1968, and B-167312, September 19, 1969. 

You also contend that to permit a “buy-in” would be illegal in this 
case since the terms of the Air Force solicitation required realistic and 
sound pricing. In this respect you have directed our attention to 
Attachment 3 to the solicitation entitled “Source Selection and Evalua- 
tion Criteria for Undergraduate Navigation Training System,” para- 
graph IV(F). The provision referred to provides that in evaluating 
proposals the Government would assess the reasonableness, realism and 
completeness of the bidders’ price proposals and that cost analysis and 
negotiation would be employed in the interest of establishing sound 
prices. Since there are various valid motivations which might influence 
an offeror to bid a lower price than he could support with cost or 
pricing data, we do not think the language of paragraph IV(F) can 
reasonably be construed as indicating an intention or requirement on 
the part of the Government to reject all offers which, upon cost or price 
analysis, appear to be lower than the offeror could justify. Rather, we 
feel that in evaluating such proposals the cost realism is more impor- 
tant to aid in determining whether the offeror understands the scope 
of the work required, uncovering evidence of a mistake, and alerting 
the Government to the possibility of an attempted “buy-in” in order to 
take precautions against its possible adverse effects. 

The record shows that the Air Force believes Honeywell’s price may 
be unrealistically low and, therefore, has attempted to insure that the 
low price is not the product of a mistake or misunderstanding. Also, a 
special clause has been developed for inclusion in the contract to protect 
against any endeavor to recoup losses through change orders and claims 
based upon mistake or impossibility of performance. While you argue 
that the guarantees in such an exculpatory clause are illusory, we be- 
lieve the clause can reasonably be expected to protect the Government 
against the contingencies to which it is directed. Moreover, in accord- 
ance with the above-cited regulation the opportunity for “buying in” 
has been minimized since this is a multi-year procurement and it 
contains an option for all anticipated requirements. In this connec- 
tion, you state that you have learned that there may be increased re- 
quirements over and above the present option quantity. However, the 
Air Force has advised that as late as March 30, 1971, there was no 
foreseeable requirement in addition to the option quantity in the re- 
quest for proposals. 

We have noted your request that we inquire into whether the pro- 
posals of Honeywell and Link contain different “freeze dates,” since 
these dates govern which party has the financial responsibility for engi- 
neering change orders. While the record shows that Honeywell’s data 
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design freeze date is in fact later than Link’s and therefore more ad- 
vantageous to the Government, we do not believe this would be a valid 
basis for objecting to the proposed award, since it is speculative and 
improbable that a contractor can recover amounts he underbid through 
engineering changes, and since contracting officers are charged under 
ASPR 1-311(a) with a duty to insure against the recovery of amounts 
for promised performance in the pricing of change orders. You also 
state that the existence of different freeze dates would be proof that 
offerors were asked to respond to materially different performance 
requirements. However, the Air Force has advised us that each contrac- 
tor established its own freeze dates and, in any event, these dates were 
not considered to have a significant effect on source selection. 

Under the circumstances, we find no basis for concluding that the 
Air Force was required to reject any firm fixed price offer solely be- 
cause it may be below cost. Whether such an offer should be rejected 
is a matter of judgment, and we do not feel that we may take any legal 
objection to the exercise of such judgment where, as here, the risks 
to the Government have been carefully evaluated and reasonable meas- 
ures have been taken to protect the Government’s interests, 

Your protest also questions the adequacy of the evaluation criteria 
stated in the request for proposals. The solicitation incorporated a 
comprehensive narrative description of the general and specific evalua- 
tion criteria. With respect to the order of importance of these criteria 
the following genera] explanation was provided in the solicitation. 


1. The ability of the ground simulator to perform the Air Training 
Command’s training support tasks. 

2. Delivery of a fully operational and supportable system within 
the established acquisition schedule. 

8. Total cost to the Government. 


You have objected to the absence of any indication of the acceptable 
trade-offs among the factors listed, and to the lack of a precise indica- 
tion of the relative weights attached to the factors. You state that in 
the absence of such information, offerors had no rational basis upon 
which to price competitive proposals, and the final choice between dif- 
ferent equipment with substantial cost differentials was arbitrary and 
subjective. 

While we have held that offerors should be informed of the relative 
weight or importance attached to evaluation criteria, we do not re- 
quire the disclosure of the precise numerical weights used in the evalu- 
ation process. See 50 Comp. Gen. 390, December 16, 1970. Moreover, 
we believe any doubt you may have had as to the relative importance 
of the evaluation criteria should have been discussed and resolved be- 
fore the closing date set for receipt of proposals. In any event, our 
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review of this procurement, particularly the evaluations and reports 
prepared by the Source Selection Evaluation Board (SSEB) and the 
Source Selection Advisory Counsel (SSAC), substantiates that the 
Air Force thoroughly reviewed and evaluated all proposals on the basis 
of the same performance criteria. 

You also contend that the Air Force contravened significant gov- 
erning procurement regulations and inappropriately applied or failed 
to apply certain other regulations. Particular emphasis is placed upon 
the failure of the Air Force to apply the provisions of Department of 
Defense (DOD) Directive 3200.9, as implemented by Air Force Regu- 
lation (AFR) 80-20, which establish and implement DOD policies 
governing Concept Formulation and Contract Definition in certain 
specified development projects. Inasmuch as this program is not fi- 
nanced with Research, Development, Testing and Engineering funds, 
application of the above-cited regulations was not required. See DOD 
Directive 3200.9, paragraph (VI) (B). Moreover, in this case the pro- 
curing activity was not directed to apply the referenced regulations 
as provided therein, and AFR 80-20 has been rescinded. 

You also contend that even if these regulations did not technically 
govern this situation, as a practical matter a prior contract definition 
phase might have eliminated any prejudice to Link which resulted 
from the alleged failure of the Air Force to apply common specifica- 
tions to all offerors. In this connection we note that the independent 
evaluation by NBS does not substantiate your allegations of prej- 
udice resulting from the failure to provide common specifications. 

You state that either purposely or inadvertently the Air Force con- 
ducted this solicitation as a Total Package Procurement, but that it 
failed to comply with the governing regulations in ASPR 1-330 
through 1-830.6, thereby contributing to the lack of commonality in 
specifications. We note that you recognize that the above-cited regula- 
tions were canceled on September 30, 1970, but you contend, neverthe- 
less, that the Air Force was bound by the regulation provisions. Since 
our investigation has not shown that, as between Link and Honeywell, 
different performance requirements or guidance was given which re- 
sulted in prejudice to Link, we see no substantial basis for objecting 
to the procurement plan employed in this case. 

It is stated in your protest that insofar as this was a negotiated 
procurement it is inconsistent with the multi-year procurement sec- 
tions of the ASPR which express a preference for the use of formal 
advertising. Moreover, you believe there is a further inconsistency 
here since the RFP, contrary to regulation, expressly de-emphasized 
the importance of price. Our review of the record of this case establishes 
that the use of negotiation procedures was authorized pursuant to 10 
U.S.C. 2304(a) (10), as implemented by ASPR 3-210.1, because the 
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contracting officer determined that the performance specifications were 
insufficiently detailed to permit advertised bidding or two-step formal 
advertising procedures. With respect to the Air Force intention not 
to award solely on the basis of the lowest price as expressed in the 
RFP, the procuring activity requested and obtained a deviation from 
the inconsistent provision in ASPR 1-322.4(a). 

Finally, it is argued that the Air Force violated ASPR 3-805.1(b) 
in failing to prescribe a cutoff date for negotiations. You state that 
a memorandum to all offerors from the Chairman of the SSEB stated 
that August 31, 1970, was a firm date for submission of specifications, 
and that this communication was the closest thing to the closing of 
negotiations in this procurement. We are unable to agree with your 
analysis in this regard. The record shows that all contractors met with 
the Air Force during the period from September 9 through Novem- 
ber 6, 1970, and that approximately 7 working days were spent with 
each offeror. The contracting officer has stated that as these negotia- 
tions ended each offeror was aware of the system performance require- 
ments and that specification negotiations were concluded. On Novem- 
ber 12 the contracting officer issued a request for final and firm prices 
to be submitted by December 7, and by December 16, 1970, all contract 
documents were signed. The contracting officer states that there was 
a need for further clarifications because each offeror neglected to revise 
wording as previously agreed, and to this extent final specification 
“clean-up” took place with each offeror from December 16 through 
December 22. We note that you do not contend that the “clean-up” ses- 
sion with Link involved matters which had not been previously agreed 
to. Under these circumstances it is our opinion that negotiations were 
effectively closed with the submission of final prices on December 7, 
and that no offeror was prejudiced by the “clean-up” sessions since 
verbal agreement had already taken plate. 

We have noted that your protest raises the point that price negotia- 
tions were not conducted with Link. While such negotiations might 
have been advisable, our review of this matter does not indicate any 
attempt was made to negotiate a change of price with any offeror. 
Moreover, it does not appear that such negotiations would have 
changed your competitive position with respect to Honeywell. 

For the reasons stated above, your protest is denied. 


[ B-172174 J 
Highways—Construction—Federal Aid Highway Programs—Na- 
tional Park System—Percentage of Participation 

The authority in the Federal-Aid Highway Act of 1950, 23 U.S.C. 120(g), to pay 


100 percent of the cost of highways located within national parks and monuments 
under the jurisdiction of the National Park Service (NPS) does not permit the 
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financing of the entire cost attendant to the construction of the Theodore Roose- 
velt Bridge over the Potomac River and Little River Crossing as these areas al- 
though within NPS jurisdiction are not part of the national park system for the 
purposes of 23 U.S.C. 120(g), which authorizes the Secretary of Transportation to 
construct roads through national parks and monuments and relates only inciden- 
tally to the administration and protection of parks and monuments as contem- 
plated by the act of August 8, 1953, as amended. Therefore, the 90-10 Interstate 
project agreement with the District of Columbia may not be amended, nor may 
100 percent participation funds be made available to construct other bridges over 
lands mentioned in the act of June 4, 1934. 


To the Secretary of Transportation, May 12, 1971: 


Your letter of March 10, 1971, requests our opinion as to whether 
Federal-aid highway funds may be used to finance 100 percent of the 
costs attendant to construction of the Theodore Roosevelt Bridge over 
the Potomac River and the Little River Crossing, both areas under the 
jurisdiction of the National Park Service, Department of the Interior, 
on the basis that the aforesaid areas are included within the term “na- 
tional parks and monuments under the jurisdiction of the Department 
of the Interior” as that term is used in 23 U.S.C. 120(g). The request 
for 100 percent Federal financing comes from the District of Columbia 
which is currently obligated to pay 10 percent of the construction costs. 
You further ask, if we decide that the term “national parks and 
monuments” in 23 U.S.C. 120(g) is. broad enough to include the area 
over which the Theodore Roosevelt Bridge is constructed, whether the 
Federal-aid Interstate project agreements for the bridge, which were 
originally authorized on a 90-10 participation basis, may now be 
amended to permit 100 percent participation with Federal-aid high- 
way funds. We note from your letter that while the questions are raised 
in relationship to the Theodore Roosevelt Bridge, you anticipate that 
you may receive similar requests from the District of Columbia for 
100 percent Federal participation in other bridges constructed or to 
be constructed across the Potomac and Anacostia Rivers. 

The authority for the use of Federal-aid highway funds to pay the 
entire cost of the construction of Federal-aid highways located within 
“national parks and monuments under the jurisdiction of the Depart- 
ment of the Interior” was originally enacted into law in section 8 of the 
Federal-Aid Highway Act of 1950, 64 Stat. 785, and is now codified in 
23 U.S.C. 120(g), which provides: 


The Secretary is authorized to cooperate with the State highway departments 
and with the Department of the Interior in the construction of Federal-aid 
highways within Indian reservations and national parks and monuments under 
the jurisdiction of the Department of the Interior and to pay the amount 
assumed therefor from the funds apportioned in accordance wtih section 104 of 
this title to the State wherein the reservations and national parks and monu- 
ments are located. 


In your letter you discuss the act of June 4, 1934, 48 Stat. 836, 


which was enacted for the purpose of establishing and making clear 
the title of the United States in and to any part or parcel of land or 
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water in, under, and adjacent to the Potomac River, and other bodies 
of water, including submerged or adjacent lands; the opinion dated 
August 22, 1969, by the Associate Solicitor, Parks and Recreation, 
Department of the Interior that the National Park Service may issue 
permits involving the bed of the Potomac River; and conversations 
held between members of your staff and the Associate Solicitor, Parks 
and Recreation, Department of the Interior. We understand from this 
discussion and from conversations with a member of your staff that all 
parties concerned agree that the area crossed by the bridge is within 
the jurisdiction of the National Park Service. 

It appears from your letter that it is the District’s contention that 
since the area over which the bridge is constructed is within National 
Park Service jurisdiction, it is a national park within the meaning of 
23 U.S.C. 120(g). For the reasons set forth below, we cannot agree. 

As indicated above, the phrase “national parks and monuments 
under the jurisdiction of the Department of the Interior” was first 
enacted into the law as part of section 8 of the Federal-Aid Highway 
Act of 1950. In section 4(a) of the same act, appropriations are au- 
thorized for “the construction, reconstruction, improvement, and main- 
tenance of roads and trails * * * in national parks, monuments, and 
other areas administered by the National Park Service.” It would 
appear that if the Congress had intended the provisions of section 8 
to be construed broadly enough to encompass all areas under the jur- 
isdiction of the National Park Service, it would have used language 
substantially similar to that used in ‘section 4(a) of the same act. 
Compare also section 4(b) of the last cited act. [Italic supplied. ] 

Moreover, in connection with the matter, we have considered the ap- 
plicability of section 2(b) of Public Law 91-383, 84 Stat. 826, which 
amended section 2 of the act of August 8, 1953, 67 Stat. 496, 16 U.S.C. 
lc, in order to update, make uniform, and clarify the law with respect 
to the administration of the various units of the national park system. 
Section 2 of the 1953 act, as amended by Public Law 91-383, 16 U.S.C. 
1c, reads, in pertinent part, as follows: 

The “national park system” shall include any area of land and water now 


or hereafter administered by the Secretary of the Interior, through the National 
Park Service for park, monument, historic, parkway, recreational, or other 


purposes. 

(b) Bach area within the national park system shall be administered in 
accordance with the provisions of any statute made specifically applicable to 
that area. In addition, the provisions of this Act, and the various authorities 
relating to the administration and protection of areas under the administration 
of the Seoretary of the Interior through the National Park Service, including 
but not limited to * * * shall, to the extent such provisions are not in con- 
flict with any such specific provision, be applicable to all areas within the 
national parks, monuments, recreation areas, historic monuments, or parkways 
shall hereinafter not be construed as limiting such Acts to those areas. [Italic 
supplied. ] 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 797 


It is our view that the meaning of the term “national parks and monu- 
ments” in 23 U.S.C, 120(g) is not affected by the aforementioned provi- 
sions of Public Law 91-383, since 23 U.S.C. 120(g) is not an authority 
“relating to the administration and protection of areas under the 
administration of the” National Park Service. Rather, section 8 of 
the Federal-Aid Highway Act of 1950, now codified as 23 U.S.C. 
120(g), was enacted primarily to give authority to the Secretary of 
Transportation to cooperate in the construction of Federal-aid high- 
ways through national parks and monuments and only incidentally 
relates to the administration of areas under the jurisdiction of the 
National Park Service. Consequently, we have concluded that the pro- 
visions of 23 U.S.C. 120(g) apply only to highways to be constructed 
within national parks and monuments, i.e., areas administered by the 
National Park Service for national park and monument purposes. 

In regard to whether the area crossed by the bridge may be con- 
sidered within a national park or monument, as indicated in your 
letters, the definitions in section 2 of the act of August 8, 1953, 67 
Stat. 496, distinguished between lands in the “National Park System” 
and “miscellaneous areas” administered or supervised by the National 
Park Service and section 2(b) of Public Law 91-383, quoted above, 
simplified the definitions in the 1953 act by including as part of the 
“National Park System” not only land administered by the Secretary 
for park, monument, historic, parkway or recreational purposes but 
also land administered by the Secretary for “other purposes.” You 
state in your letter that it is your understanding from informal dis- 
cussions with the Associate Solicitor, Parks and Recreation, Depart- 
ment of the Interior that “the only lands identifiable as ‘miscellaneous 
areas,’ under the 1953 act, and as areas administered for ‘other pur- 
poses,’ within the definition in the 1970 act, are the areas identified in 
the act of June 4, 1934, referred to above.” In other words, it appears 
that the Department of the Interior has never considered the area 
spanned by the Theodore Roosevelt Bridge as a national park or monu- 
ment or a part thereof. Thus while the lands involved here may be part 
of the national park system such lands are not national parks or 
monuments. 

In light of the foregoing, it is our view that Federal-aid highway 
funds may not participate, under the authority of 23 U.S.C. 120(g), in 
100 percent of the costs attendant to the construction of the Theodore 
Roosevelt Bridge or other bridges constructed or to be constructed over 
the lands mentioned in the act of June 4, 1934, 48 Stat. 836. Con- 
sequently, your question as to whether the existing project agreements 
may be amended to permit 100 percent participation with Federal-aid 
funds in the costs attendant to construction of the bridge is moot and 
need not be answered. 
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[ B-172508 J 


Contracts—Labor Stipulations—Davis-Bacon Act—Suspension— 
Revoked 

The low bidder under an invitation for bids that was canceled upon issuance of 
Presidential Proclamation 4031, dated February 23, 1971, which suspended the 
provisions of the Davis-Bacon Act, 40 U.S.C. 276a, who is the second low bidder 
under the reissued invitation is not entitled to an award under the canceled invi- 
tation when Presidential Proclamation 4040 of March 29, 1971 revoked the sus- 
pension of the act. Presidential Proclamation 4040 effectively revoked the Davis- 
Bacon Act only as to construction contracts for which solicitations for bids or 
proposals were issued after March 29, 1971, and the implementing Defense De- 
partment regulation confirms that solicitations issued after February 23, 1971, 
but before March 30, 1971, shall not contain Davis-Bacon Act provisions and, 
therefore, an award to the lowest responsible, responsive bidder under the re- 
issued invitation would be in accordance with the intent of the proclamation and 
regulation. 


To the Secretary of the Army, May 12, 1971: 


Reference is made to letter dated April 12, 1971, from the Deputy 
General Counsel, Office of the Chief of Engineers, requesting an ad- 
vance decision on the protest made by the Gardner-Zemke Company 
against an award of any contract under invitation for bids (IFB) 
DACA63-71—B-0158, issued by the United States Army Engineer Dis- 
trict, Fort Worth, Texas. 

IFB-0158 is a resolicitation of IF B-0086, which was issued Janu- 
ary 7, 1971, subject to the usual Davis-Bacon Act provisions. The 
Gardner-Zemke Company was low bidder on IF B-0086. However, that 
IF'B was canceled on March 2, 1971, by the procuring activity and was 
reissued the same date, with a new bid opening date of March 17, 1971, 
as IFB-0158, without the provisions of the Davis-Bacon Act, 40 
U.S.C. 276a. The low bidder under the ‘reissued invitation is Delta 
Electric Construction Company, Inc., while Gardner-Zemke is second 
low. The cancellation and reissuance action was taken pursuant to ad- 
ministrative procedures promulgated following issuance of Presiden- 
tial Proclamation 4031 dated February 23, 1971, which by its terms 
applied to all contracts entered into on and subsequent to February 23, 
1971, and therefore included all procurements on which bids had been 
received but awards had not yet been made as of that date. 

Before award was made under IFB-0158, however, Presidential 
Proclamation 4040 of March 29, 1971, revoked Proclamation 4031 as 
to all construction contracts for which solicitations for bids were issued 
after that date. 

The basis for the protest is that, since the Davis-Bacon Act has been 
reinstated, award should be made under the original solicitation, 
IF B-0086, which was canceled solely because of the suspension, rather 
than under the current solicitation, IF-B-0158. 
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Presidential Proclamation 4040 revoked Proclamation 4031 and 
effectively reinstated the Davis-Bacon Act but only as to construction 
contracts for which solicitations for bids or proposals are issued after 
March 29, 1971. A memorandum issued March 30, 1971, from the Assist- 
ant Secretary of Defense, Installations and Logistics, implemented the 
proclamation and set out procedures to be followed with respect to in- 
vitations which had been issued during the suspension of the Davis- 
Bacon Act. This confirms that solicitations issued after February 23, 
1971, but before March 30, 1971, shall not contain Davis-Bacon Act 
provisions. 

In view of the foregoing, it is our opinion that reissuance of the 
procurement under IFB-0158 and an award thereunder to the lowest 
responsible, responsive bidder would be in accordance with the intent 
of both the Presidential proclamation and the regulation issued in 
implementation thereof. We, therefore, see no valid basis on which it 
may be contended that an award must now be made to Gardner-Zemke 
Company as the low bidder on the original solicitation for bids. 

Accordingly, an award to the low bidder under IFB-0158, if other- 
wise proper, would not be legally objectionable. 


[ B-171622 J 


Contracts—Requirements—Small Business Set-Asides—Certificate 
of Competency Procedure 


Under a small business set-aside for the award of a requirements type contract, 
the evaluation of the low bid for the purpose of the Certificate of Competency 
(COC) procedures on the basis of the initial quantity to be purchased rather 
than the estimated quantity to be ordered during the contract period was incon- 
sistent with the use of the estimated quantity to determine the low bidder and to 
perform the preaward survey, and resulted in the erroneous refusal of the con- 
tracting officer to refer the low bidder’s unfavorable preaward survey to the 
Small Business Administration (SBA) as required by paragraph 1-705(c) of the 
Armed Services Procurement Regulation (ASPR). Therefore, the procedure in 
ASPR 1-705.4(c) (vi) should be implemented and if SBA determines that a COC 
would have been granted at the time of award and that such determination is still 
valid, the contract awarded should be canceled and an award made to the low 
bidder. 


To the Secretary of the Army, May 13, 1971: 


Reference is made to a letter dated February 3, 1971, from Head- 
quarters, United States Army Materiel Command, reference AMCGC- 
P, furnishing our Office a report on the protest of Stamford Metal 
Specialty Company, Incorporated, against the award of a contract 
to another firm under invitation for bids No. DAAH01-71—B—0250, 
issued by the Redstone Arsenal, Alabama. 

The subject solicitation, issued October 5, 1970, was a 100 percent 
small business set-aside for hydraulic system oil tanks. The invita- 
tion provided that a “requirements” type contract would be awarded 
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with an initial quantity of 14 purchased upon date of award; it fur- 
ther provided that an estimated quantity of 48 was expected to be 
ordered during the contract period. 

Stamford Metal Specialty Company, Incorporated (Stamford), 
was determined to be the low bidder. However, based upon an unfa- 
vorable preaward survey, the contracting offiver determined Stam- 
ford to be nonresponsible in accordance with Armed Services Procure- 
ment Regulation (ASPR) 1-903.1(ii) and 1-903.1(iii). The survey 
concluded that Stamford had an unsatisfactory quality assurance 
capability and an unsatisfactory performance record. The contract- 
ing officer’s statement dated January 13, 1971, states in this regard, as 
follows : 


8. The survey points out that the required item is relatively complex in 
nature and the Inspection System required is in accordance with Specification 
MIL-—I-45208 to assure the receipt of a quality item. The records at DCASR, New 
York indicated that Stamford Metal Specialty quality performance record for 
1970 has been unsatisfactory. Nine (9) customer complaints (complaint reports) 
have been investigated since 1 January 1970 and all complaints have been 
found justified and consistent. Quality deficiencies reported included dimen- 
sional defects, improper assemblies, non-conforming torque requirements, defec- 
tive leather components, rubber molding defects, finishes, burnt spot welds, 
loose welds, general workmanship details and packaging. The company’s inspec- 
tion system and general control effort are attributable to the above noted defects. 
Areas considered out-of-control are receiving, inprocess and final inspection, 
records which do not reflect true product quality, measuring procedures, special 
processes and especially corrective action. The survey further states that the 
company’s attention to the deficiencies of his inspection has been directed on 
a continuing basis. Although Stamford Metal has made some corrective actions, 
such as changes in suppliers who produce some of the defects and some reor- 
ganizing of their management structure, no significant change has been made 
that would influence or improve their Inspection System. The firm has made 
repeated promises to hire an experienced Quality Control Manager who would 
be given the final quality decision authority, and the responsibility for elimi- 
nating the repetition pattern of defectiveness being generated by his opera- 
tion. As of 4 December 1970, the firm is still without inspection management 
despite past promises and no definitive plan has been presented for obtaining 
appropriate quality control personnel to assure compliance with applicable 
contractual quality requirements. , 

4. The survey also states that Stamford Metal’s production record is unsat- 
isfactory. The firm completed 33 contracts in the past year, of which 19 were 
delinquent. Of the 19 delinquencies, nine (9) were under 30 days late; six (6) 
were under 60 days late; three (3) were under 90 days late; and one (1) was 
120 days late. The company is presently performing on 22 contracts, of which 
six (6) are delinquent. All these delinquencies are attributable to Stamford 
Metal Specialty Co., Inc. 


Stamford contends that notwithstanding the unfavorable pre- 
award survey, the matter should have been referred to the Small 
Business Administration (SBA) for Certificate of Competency Pro- 
ceedings. This allegation apparently is based upon ASPR 1-705(c) 
which provides, in part, as follows: 

If a bid or proposal of a small business concern is to be rejected solely 
because the contracting officer has determined the concern to be nonrespon- 


sible as to capacity or credit, the matter shall be referred to the appropriate 
SBA field office having authority to process the referral in the geographical 
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area involved. * * * This procedure applies only to proposed awards exceeding 
$2500. For proposed awards exceeding $2500, but not exceeding $10,000, its 
use is within the discretion of the contracting officer. * * * [Italic supplied.] 

It is reported that Stamford’s price was $9,996 for the guaranteed 
quantity of 14 units and $24,240 for the estimated quantity. The Army 
reports that the contracting officer interpreted the words “proposed 
awards” as used in the above-quoted regulation to apply only to 
the firm quantity award (14 units) and not to the estimated quantity 
(48 units) because the Government is under no obligation to order 
any additional units over and above the guaranteed minimum. Since 
the price for the guaranteed quantity to be purchased under the con- 
tract was below the ASPR $10,000 threshold, it is stated that the con- 
tracting officer exercised his discretion not to refer the question of 
Stamford’s responsibility to SBA. It is reported that award was 
made to Flowdyne Corporation, the next low responsive, responsible 
bidder. 

It is Stamford’s contention that the dollar value of the subject 
procurement exceeds the $10,000 limit set forth in ASPR 1-705(c) 
and referral to SBA was therefore required prior to the contracting 
officer’s determination of nonresponsibility. This argument appar- 
ently is based upon the conclusion that the $24,240 bid price for the 
estimated requirements under the contract should be determinative 
of the amount of the proposed award and not the bid price for the 
base guaranteed quantity. 

ASPR 3-409.2(a) provides that in a requirements contract an 
estimated total quantity is stated for the information of prospective 
contractors and that such estimate should be as realistic as possible. 
As stated at 47 Comp. Gen. 272, 274 (1967) the information as to 
estimated total quantities of work is important for a proper evalua- 
tion of bids; if estimated quantities used for bid evaluation are dif- 
ferent from actual anticipated needs, the possibility arises that-a 
bidder may be found low on evaluation who is not the low bidder 
on the real requirements, or the best estimate thereof. 

The contracting officer has stated that Stamford was the low eval- 
uated bidder. This statement apparently is based upon the total eval- 
uated unit price of $570.10 (as opposed to the next low of $584.50) 
as shown on the Abstract of Bids, DD Form 1501. Section D-4 on 
page 16 of the solicitation provides for price evaluation of bids as 
follows : 

D-4. Price Evaluation Shall Be Made As Follows: 

1. Production Quantity valuation: 


The Unit Prices will be multiplied by the percentages of weight as set forth 
below. . 

The Weighted Unit Prices for all ranges will be totaled with the evaluated 
unit price for First Article (as evaluated in 2.b. below), to determine the low- 
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est bidder for award purposes only. Award will be made on the basis of the 
lowest evaluated total price. 


Weight Unit Weighted Unit 
Range NR Factor Times Price Price 


PNP 9959 
alalalalalalal a: 


. 30% 
Total Evaluated Unit Price 
Stamford’s evaluated unit price of $570.10 was arrived at through 

the above procedure. Obviously, the price evaluation procedure was 
based upon the Government’s estimated requirements and not the guar- 
anteed minimum purchase quantity. We note that preaward survey 
performed by DCASR, New York, was based upon Stamford’s price 
of $24,240 for the estimated requirements of 48 units. 

According to the terms of the invitation itself, bids were to be eval- 
uated and the contract awarded on the basis of the estimated require- 
ments of the Government. As already noted the preaward survey was 
performed on the basis of estimated requirements. ASPR and past 
decisions of this Office require that estimates of requirements be as 
realistic and accurate as possible. See 36 Comp. Gen. 380, 385 (1956). 
This assures a meaningful evaluation of bids which gives all persons an 
equal right to compete for Government eontracts, and secures for the 
Government the: benefits which flow from free and unrestricted com- 
petition. In the instant case the evalyation based upon estimated 
requirements met the stated standards. We believe that the contracting 
officer’s position with respect to forwarding the matter of Stamford’s 
responsibility to SBA is inconsistent with the method of soliciting and 
evaluating the bids on a requirements contract. The procedures fol- 
lowed in this procurement were all geared (as they should have been) 
to the estimated requirements and not the guaranteed minimum pur- 
chase. It appears that the contracting officer’s refusal to forward the 
matter to SBA was inconsistent with the requirements of the invitation. 

Further, we believe the contracting officer’s position is inconsistent 
with the extent of the Government’s obligation under the proposed 
contract. The solicitation called for a requirements type contract with 
a minimum purchase of 14 units. Under this type of contract the Gov- 
ernment has a duty to order all its needs from the contractor during 
the contract period. If the Government’s needs exceed 14 units during 
the contract period, these units must be ordered from the contractor ; 
the Government may not purchase these units elsewhere. We believe 
it is appropriate to base the dollar value on the estimated requirements 
and not on the guaranteed minimum purchase amount. 
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We note, however, that Stamford was determined nonresponsible 
in accordance with ASPR 1-903.1(ii) and 1-908.1(iii). ASPR 1- 
705.4(c) (vi) states that nonresponsibility determinations pursuant to 
1-903.1(iii) (past performance) and 1-903.1(iv) (integrity) are not 
covered by the Certificate of Competency procedure but must be sup- 
ported by “substantial evidence documented in the contract files.” We 
have held that a poor record of prior performance does not establish 
a lack of perseverance or integrity; rather the procuring activity has 
the burden of showing by substantial evidence that the bidder did not 
take diligent and aggressive steps to overcome its delivery problems. 
49 Comp. Gen. 600 (1970) ; B-170224, October 8, 1970. 

ASPR 1-705.4(c) (vi) further provides for the matter to be referred 
to SBA to give that agency the opportunity to appeal the negative 
determination to the head of the procuring agency. This procedure 
was not followed in the instant case. Therefore, steps should be taken 
to implement the procedure in ASPR 1-705.4(c) (vi) to determine 
whether a COC referral was required. In the event it is determined 
that a COC referral was required, such action should be implemented. 
If SBA then were to determine that a COC would have been granted 
at the time of award and that such determination is still valid, the 
contract with Flowdyne should be canceled and award made to 
Stamford. 

[ B-171827 J 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
En Route to New Duty Station 


A chief warrant officer who is detached from his duty station at Hunter Army 
Airfield and assigned to duty overseas with temporary duty en route at Fort 
Stewart—both locations within a 40-mile radius and considered two different 
duty stations under the Joint Travel Regulations as they are established sub- 
divisions with definite boundaries, even though administered as a single post 
with a single command and staff—is not entitled to a travel allowance for com- 
muting daily by privately owned automobile from his residence to his temporary 
duty station since there was no official necessity for return to the old duty station 
and there is no evidence the warrant officer could not obtain lodgings at his 
temporary duty station, but he is entitled to per diem on the basis he entered a 
travel status the day he reported for temporary duty, notwithstanding he con- 
tinued to occupy his old residence. 


Travel Expenses—Military Personnel—Authorization—Retroactive 


The treatment of Fort Stewart and Hunter Army Airfield, located 40 miles 
apart, as one installation with one staff which resulted in the movement of mili- 
tary and civilian personnel freely between both installations without competent 
orders directing a permanent change-of-station or performance of temporary duty 
may not be corrected by the issuance of retroactive orders to confirm the assign- 
ments and authorize travel allowances for temporary duty or permanent change- 
of-station allowances incident to the assignments, even though for the purposes 
of the Joint Travel Regulations, the installations are considered different stations 
since the retroactive orders would be without effect to change the vested rights 
of the personnel involved. 
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To Major Douglas C. Morrow, Department of the Army, May 13, 
1971: 


Further reference is made to your letter of October 19, 1970, re- 
questing a decision of the Comptroller General concerning the en- 
titlement of Chief Warrant Officer Joseph Moore to mileage allowance 
for a period of temporary duty at Fort Stewart en route to a new per- 
manent station. The submission was assigned Control No. 71-4 by 
the Department of Defense Per Diem, Travel, and Transportation 
Allowance Committee. 

By permanent change-of-station orders dated January 21, 1970, 
the member was detached from his duty station, Hunter Army Air- 
field, Georgia, and assigned to duty in Vietnam with temporary duty 
en route at Fort Stewart, Georgia, for approximately 8 weeks, report- 
ing not later than January 25, 1970, with further temporary duty at 
Fort Rucker, Alabama. The member commuted daily from his place 
of lodging in Savannah, Georgia, to his temporary duty station at Fort 
Stewart and he has submitted a claim for this mileage, together with 
a statement of nonavailability of Government transportation. 

The claim was denied by the administrative office for the reason that 
for command purposes Fort Stewart, Georgia, and Hunter Army 
Airfield, Georgia, are treated as one installation and administered by 
a common commander. The member’s claim was processed through 
channels to the Per Diem, Travel, and Transportation Allowance Com- 
mittee and the Deputy Chief of Staff for personnel. It is the view of 
both that Hunter Army Airfield and Fort Stewart should be considered 
as two different duty stations. : 

In your letter it is stated that Hunter Army Airfield is approxi- 
mately a 40-mile distance from Fort Stewart, and that the two sta- 
tions do not have a common border but they are administered as a 
single post with a single commander and staff. Also, it is stated 
that personnel have been transferred freely from Fort Stewart to 
Hunter Army Airfield and vice versa. 

You ask whether the member is entitled to mileage or per diem 
while a student at Fort Stewart while on permanent change-of-sta- 
tien orders from Hunter Army Airfield to Vietnam. And, if the 
answer to this question is in the affirmative, you ask the following 
questions which you say relate to numerous claims which have or 
may be submitted. 


a. Is a transfer between Hunter Army Airfield and Fort Stewart or between 
Fort Stewart and Hunter Army Airfield a POS? 
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b. Personnel have been assigned to Hunter AAF and subsequently reassigned 
to Fort Stewart and vice versa. If the answer to 6a is affirmative, may a dis- 
location allowance be paid for this second PCS (JTR 1, paragraph M 9005) 
and what procedure will be necessary to secure retroactive approval by the 
Secretary of the Army for this second PCS? 


ce. Personnel have been transferred VOCO from Fort Stewart to Hunter Army 


Airfield and from Hunter Army Airfield to Fort Stewart. Will confirmatory 
orders be required in these instances? 

7. As pertains to civilian employees. Hmployees have been transferred util- 
izing Standard Form 50. If the move between Hunter Army Airfield and Fort 
Stewart is a PCS move, will retroactive publishing of confirmation orders 
be required under the provisions of Chapter 2 JTR II, and will it be necessary 
to secure the service agreement as required by paragraph © 4108, 2a of JTR 


II. 

With regard to military personnel, the pertinent statute, 37 U.S.C. 
404(a), provides that under regulations prescribed by the Secretary 
concerned, a member of the uniformed services shall be entitled to 
receive travel and transportation allowances for travel performed 
under competent orders upon permanent change of station, or other- 
wise, or when away from a designated post of duty. 

Paragraph M1150-10a of the Joint Travel Regulations defines a 
permanent duty station to be the post of duty or official station to 
which a member is assigned or attached for duty other than “tempo- 
rary duty,” or “temporary additional duty,” the limits of which will 
be the corporate limits of the city or town in which the member is 
stationed, but if not stationed in an incorporated city or town, the 
official station is the reservation, station, or established area, or in 
the case of large reservations, the established subdivision thereunder 
having definite boundaries within which the designated post of duty 
is located. Since Hunter Army Airfield and Fort Stewart, Georgia, are 
established subdivisions with definite boundaries within which the 
designated post of duty is located, they should be considered under 
the Joint Travel Regulations as two different duty stations for travel 
allowance purposes. 

In our decision of April 14, 1971, 50 Comp. Gen. 729, we considered 
the situation of a member who was detached from his old duty station 
and directed to perform temporary duty at a nearby location before 
reporting to his permanent duty station, and who did not change 
his residence during the period of temporary duty. We held that when 
he was detached from his duty station and proceeded to his temporary 
duty station outside the corporate limits of his old station, he entered 
a travel status and was entitled to the per diem prescribed in the 
regulations for ordered temporary duty en route to a new permanent 
station. And, in that decision we pointed out that under the present 
regulations, we are required to hold that, even though such mem- 
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ber continues to occupy the same quarters at his old station and to 
travel to and from his temporary duty station each weekday, his 
right to per diem will not be affected. 

Therefore, when Moore was detached from duty at Hunter Army 
Airfield and reported for temporary duty at Fort Stewart, Georgia, 
on January 26, 1970, en route to his permanent duty station overseas, 
he was in a travel status entitling him to per diem commencing on that 
day notwithstanding that he continued to reside at his old residence. 

He is not entitled to a travel allowance for the travel by private 
automobile from his residence to his place of temporary duty and 
return each day, however, since, after detachment from his old sta- 
tion, there was no official necessity for him to return to that station 
or to the quarters he occupied incident to that assignment, and there 
is no showing that he could not have obtained lodging at his temporary 
duty station. See Paragraph M4413, Joint Travel Regulations. 


Accordingly, payment on the submitted voucher returned herewith 
is authorized on the basis indicated above if otherwise correct. 


The remaining questions asked in your letter are not specifically 
involved in the voucher submitted and a definite answer does not 
appear to be required. 25 Comp. Dec. 653 (1919) and 22 Comp. Gen. 
588 (1943). We point out, however, that a determination of the prop- 
er allowances payable to a member varies as to whether his assign- 
ment at his designated post of duty was for temporary or permanent 
duty. The question of what constitutes a member’s designated post 
of duty and whether an assignment at such designated post of duty 
is temporary or permanent is to be determined basically from the 
orders under which the assignment is made. 24 Comp. Gen. 667, 670 
(1945) ; 33 id. 98, 99 (1953). 

Paragraph M3000 of the Joint Travel Regulations promulgated 
under the authority of 37 U.S.C. 404(a) provides that no reimburse- 
ment for travel is authorized unless orders by competent authority 
have been issued therefor. Paragraph M3002~1 of the regulations pro- 
vides that written orders issued by competent authority are required 
for official travel or for reimbursement of expenses incident thereto 
and paragraph M3002-2 provides that a verbal order given in ad- 
vance of travel and subsequently confirmed in writing giving date 
of the verbal order and approved by competent authority will meet the 
requirement for written orders. Written orders confirming verbal 
orders, together with evidence showing that an emergency prevented 
the issuance of written orders may be accepted only if the written 
confirmatory orders, fully substantiated, are issued within a reason- 
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able time thereafter. 43 Comp. Gen. 281 (1963). Also for considera- 
tion in this connection is the well settled rule that retroactive orders 
are without effect to either increase or decrease vested rights of 
Government personnel. 23 Comp. Gen. 713 (1944) ; 24 id. 439 (1944) ; 
43 id. 281 (1963). 

The record shows that Continental Army Command Message dated 
December 17, 1966, states that “Fort Stewart/Hunter AFB will be 
treated as one installation with one staff and designated Fort Stewart, 
Georgia (North Post/South Post)” and that personnel have been 
transferred freely from Fort Stewart to Hunter Army Airfield and 
vice versa as one installation. Since both installations were considered 
as one station, it is obvious that the personnel were moved in and 
around the station without competent written orders or verbal orders 
directing a permanent change of station or the performance of tem- 
porary duty which could be confirmed in writing. 

In these circumstances we perceive no basis upon which orders may 


now be issued purporting to confirm verbal orders so as to authorize 


travel allowances for temporary duty or permanent change-of-station 
allowances incident to such assignments. 


[ B-172006 J 


Bids—Discarding All Bids—Specifications Defective—Federal Pro- 
curement Regulations Requirements 


An invitation for the installation of heavy equipment replacements that omitted 
the Davis-Bacon Act on the basis the procurement did not contemplate construc- 
tion, alteration, or repair of a public building, and incorporated the provisions 
of the Walsh-Healey Act, which requires a contractor to be a manufacturer of or 
a regular dealer in the equipment to be supplied, and a provision for bidders 
to attest to their experience and competency should be canceled and reissued 
by the contracting agency under the guidelines in section 1—12.402-2 of the 
Federal Procurement Regulations for determining whether substantial amounts 
of construction, alteration, or repair work would be involved, also taking into 
consideration the fact that no bidder qualified as a manufacturer or dealer to be 
eligible for award, and that the solicitation in requiring experience and com- 
petency attestation was unduly restrictive of competition. 


To Sadur, Pelland and Braude, May 13, 1971: 
Reference is made to your letter of March 16, 1971, to the United 
States Government Printing Office (GPO) protesting on behalf of the 


Kennedy Electric Company, Inc., against the award of any contract 
under Purchase Request No. 12770. 
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It is your contention that: 


Despite the fact that the procurement calls for revision to the existing pro- 
tective relay system, revisions to the existing volt circuits, installation of a 
new volt circuit with protective relaying system, replacement of existing trans- 
formers, installation of a complete new substation, removal of existing rotary 
converter equipment and bus, and installation of solid state rectifiers (all of which 
require work to be performed directly on the site of the work), the invitation did 
not include the Davis-Bacon Act. 

You question the omission of Davis-Bacon Act provisions, 40 U.S.C. 
276a, which must be included in contracts for construction, alteration, 
or repair of a public building, and the incorporation of the provisions 
of the Walsh-Healey Act, 41 U.S.C. 35 note, in the solicitation, which 
require the contractor to be a manufacturer of, or a regular dealer in, 
the supplies or equipment to be manufactured or used in the perform- 
ance of the contract. Further, you state that this procurement does not 
qualify under the Walsh-Healey Act, and that none of the bidders 
is a manufacturer of or a regular dealer of the equipment to be used. 

It is GPO’s position that the nature of the procurement is the in- 
stallation of personal property (equipment) and that the procurement 
does not contemplate construction, alteration or repair of a public 
building. GPO states that the essence of this solicitation, as well as 
the proposed contracts being planned for the forthcoming air con- 
ditioning engineering work and installation, are all considered to be 
nonconstruction efforts, i.e., improvements to the existing systems by 
the installation of replacement equipment needed for the proper per- 
formance of its production machinery. Additionally, the electrical 
equipment installation is considered by GPO to be an essential part of 
the production equipment of that facility, and no different from the 
installation of the printing presses and other production equipment 
which require and will be served by the electrical installations. The 
solicitation provides that the equipment furnished must be capable 
of passing through a doorway which is six feet wide by nine feet 
high, and that building alterations may be made only with specific 
authorization. While GPO recognizes that all such large equipment 
installations may contain elements of construction, that agency con- 
tends that the contract, when considered as a whole, is not basically a 
construction contract and within the category of construction, altera- 
tion or repair to a public building. 

This Office recognizes that the responsibility for determining 
whether a contract should be considered as one principally for construc- 
tion, etc., or for supplies, and whether Davis-Bacon Act provisions 
should, or should not, be included therein, rests primarily with the con- 
tracting agencies which must award, administer and enforce the 
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contract. 44 Comp. Gen. 498 (1965). While we believe that certain 
aspects of the contract, such as the replacement of portions of the 
building’s permanent wiring system, should be regarded as an altera- 
tion or repair to the building, we feel that the answer is not so clear 
regarding all electrical equipment installed for the main purpose of 
serving the production machinery as to justify this Office in overturn- 
ing the good-faith determination of the agency that the contract is 
not essentially for the construction, alteration or repair of a public 
building. Since it appears, however, that substantial amounts of con- 
struction, alteration or repair work may be involved in the procure- 
ment we are calling to the attention of the Public Printer the pro- 
visions of section 1-12.402-2 of the Federal Procurement Regulations 
for use as guidelines in determining whether, and to what extent, if 
any, the Davis-Bacon Act provisions should be included in a resolicita- 
tion of the contract. 

In regard to the Walsh-Healey Act, paragraph 6.01 of the purchase 
request incorporates the provisions of United States Government 
Printing Office Contract Terms No. 1. Article 30 of those terms states: 

Walsh-Healey Public Contracts Act—If this contract is for the manufacture 
or furnishing of materials, supplies, articles, or equipment in an amount which 
exceeds or may exceed $10,000 and is otherwise subject to the Walsh-Healey 
Public Contracts Act as amended (41 U.S. Code 35-45), there are hereby in- 
corporated by reference all representations and stipulations required by said 
act and regulations issued thereunder by the Secretary of Labor, such representa- 
tions and stipulations being subject to all applicable rulings and interpretations 
of the Secretary of Labor which are now or may hereafter be in effect. 

In conjunction with the above, paragraph 6.20 of the purchase re- 
quest states : 

Any contract that may result from this invitation to bid will be subject 
to the provisions of the Walsh-Healey Public Contracts Act (41 U.S.C. 35-45). 
See Article 30, Government Printing Office Contract Terms, No. 1. 

Thus, it is apparent that the provisions of the Walsh-Healey Public 
Contracts Act were specifically incorporated in the solicitation. How- 
ever, there is no indication that any of the bidders are manufacturers 
or regular dealers, as required by the Walsh-Healey Act, so as to be 
eligible for the award. The question of whether the bidders qualify or 
do not qualify, as manufacturers or dealers is not one for deter- 
mination by this Office. The Walsh-Healey Public Contracts Act 
Rulings and Interpretations No. 3, published by the Department of 
Labor, states at section 29 : 

(a) The responsibility of determining whether or not a bidder is qualified as a 
manufacturer or as a regular dealer under the Public Contracts Act rests in the 


first instance with the contracting agency. However, any decision which the 
contracting officer might make is subject to review by the Department of Labor 
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which is charged with the administration of the Act. The Department of Labor 
may determine the qualifications of a bidder in the first instance in the absence 
of any decision by the contracting officer. 

Our Office does not consider that it has authority to review determi- 
nations as to whether particular firms are regular dealers or manufac- 
turers, and we have concluded that such determinations rest with the 
contracting officer, subject to the review by the Department of Labor 
which has the final authority. B-156085, February 17, 1965; B-151133, 
May 7, 1963. In this connection, we have been informally advised by a 
representative of the GPO that none of the bidders appears to be a 
manufacturer of or a regular dealer in the equipment and supplies to 
be furnished in the performance of the contract. If none of the bid- 
ders is a manufacturer of or regular dealer in the equipment to be sup- 
plied, no award may be made which complies with the Walsh-Healey 
requirements and the procurement must be readvertised. 

However, even though the bidders do not qualify under the Walsh- 
Healey Act for the award, we also believe the solicitation to be unduly 
restrictive of competition in such respect. Subparagraph “e” of the In- 
structions to Bidders, paragraph 1-10, states that bids will be con- 
sidered only from established contractors experienced in the perform- 
ance of the work and installation of the equipment specified. Bidders 
are also required to submit with their bids a list of prior installations, 
and business references, which can attest to the bidder’s experience 
and competence in the work to be performed. Such provisions seem to 
unnecessarily exclude from the bidding-any manufacturers of or reg- 
ular dealers in‘the equipment who would have the installation and 
other work performed by competent and experienced subcontractors. 

Accordingly, we are advising the Public Printer that the project 
should be readvertised in accordance with the above conclusions, We 
are also pointing out to the Public Printerthat 41 U.S.C. 40 authorizes 
the Secretary of Labor to make exceptions to the Walsh-Healey man- 
ufacturer or regular dealer stipulations in a solicitation and resulting 
contract upon a written finding by the head of the contracting agency 
that the inclusion of such stipulations will seriously impair the con- 
duct of Government business. 


[ B-171379 J 
Witnesses—Courts-Martial Proceedings—Travel Expenses 


The issuance of invitational travel orders and the payment of commuted travel 
allowances under 5 U.S.C. 5708 to civilian persons other than Federal Govern- 
ment employees who are requested to testify at pretrial investigations pursuant 
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to Article 32 of the Uniform Code of Military Justice, 10 U.S.C. 832, which is 
implemented by the Manual for Courts-Martial prescribed by Executive Order 
No. 11476, June 19, 1969, may be authorized, even though the manual makes no 
provision for the subpoena of witnesses and the payment of witness fees, since 
the investigations are an integral part of the courts-martial proceedings. How- 
ever, as the approval authority is discretionary, it should be exercised within the 
framework of the Military Code, which in Article 49 provides for depositions, and 
the Manual, which in paragraph 34d prescribes guidelines, and the Joint Travel 
Regulations revised accordingly. 


To the Secretary of the Army, May 19, 1971: 


Reference is made to letter dated November 6, 1970, from the Honor- 
able William K. Brehm, Assistant Secretary of the Army, requesting 
our opinion on whether authority exists for the issuance of invitational 
travel orders and the payment of travel allowances to civilian persons 
(other than Federal Government employees) requested to testify in 
connection with investigations conducted under Article 32, Uniform 
Code of Military Justice, 10 U.S.C. 832. The question is submitted in 
contemplation of a revision of the Joint Travel Regulations. The re- 
quest for decision, reviewed by the Per Diem, Travel and Transporta- 
tion Allowances Committee, has been assigned PDTATAC Control 
No. 70-50. 

The Uniform Code of Military Justice, now an integral part of Title 
10 of the United States Code, entitled “Armed Forces,” was originally 
enacted May 5, 1950 (64 Stat. 108), and became effective May 31, 1951. 
It unified, consolidated, revised and codified the Articles of War, the 
Articles for the Government of the Navy, and the disciplinary laws of 
the Coast Guard. Article 32 of the Uniform Code, of primary concern 
herein, involves a statutory requirement of extensive and formalized 
pretrial investigation of charges and specifications before reference to 
trial by courts-martial, a statutory requirement first incorporated in a 
revision of the Articles of War in 1920 (41 Stat. 759, 802). 

Article 32 provides that no charge may be referred to a general 
court-martial for trial “until a thorough and impartial investigation” 
thereof has been made. The investigation required by the Article calls 
for an “inquiry as to the truth of the matter set forth in the charges, 
consideration of the form of charges, and a recommendation as to the 
disposition which should be made of the case in the interest of justice 
and discipline.” The accused, who must be advised of the charges 
against him, has the right to be represented by counsel at the investi- 
gation. At the investigation full opportunity is given the accused “to 
cross-examine witnesses against him if they are available” and to pre- 
sent anything he may desire in his own behalf, either in defense or 


‘ 
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mitigation; and the investigating officer is to examine “available wit- 
nesses requested by the accused.” 

Implementing the Uniform Code of Military Justice is the Manual 
for Courts-Martial, United States, 1969 (Revised edition), which was 
prescribed by Executive Order No. 11476, June 19, 1969. Paragraph 
34d of the Manual, on the subject of witnesses in an Article 32 investi- 
gation, states: 

All available witnesses, including those requested by the accused, who appear 
to be reasonably necessary for a thorough and impartial investigation will be 
called and examined in the presence of the accused, and if counsel has been re- 
quested, in the presence of the accused and his counsel. Ordinarily, application 
for the attendance of any witness subject to military law will be made to the im- 
mediate commanding officer of the witness, who will determine the availability 
of the witness. There is no provision for paying compensation to any witness who 
gives evidence at the pretrial investigation. There is no provision for compelling 
the attendance of witnesses not subject to military jurisdiction. ° 

As indicated in paragraph 34d of the Manual there is no provision 
for the subpoena of witnesses or the payment of witness fees and 
mileage for attendance at an Article 32 investigation. The absence of 
subpoena power and thé incidental authority to tender witness fees has 
not been viewed as necessarily precluding the exercise of discretionary 
authority to invite travel at Government expenses of material witnesses 
before administrative hearings when the interests of the Government 
require their testimony. 40 Comp. Gen. 226 (1960), 48 id. 110 (1968). 
Moreover, in 48 Comp. Gen. 644 (1969), with reference to hearings in- 
volving adverse administrative actions against Federal employees or 
military members, we held : 

If in an agency administrative hearing of,the type under discussion, the pre- 
siding hearing officer should determine that the testimony of a person not em- 
ployed by the Government is necessary for a proper disposition of the case, and 
the witness is called by the presiding hearing officer, it is our view that the wit- 
hess may be considered as an “individual serving without pay” within the scope 
of 5 U.S.C. 5703, even though the witness is; in effect, to testify on behalf of the 
employee or member involved. 

We are concerned herein not with an administrative hearing on the 
merits of a case, but a pretrial investigation—required by statute—in 
the administration of military criminal justice. The Supreme Court in 
considering the 70th Article of War, a predecessor of the 32d Article 
of the Uniform Code, stated : 


* * * The Article does serve important functions in the administration of court- 
martial procedures and does provide safeguards to the accused * * *. 


* * * Its original purposes were to insure adequate preparation of cases, to 
guard against hasty, ill-considered charges, to save innocent persons from the 
stigma of unfounded charges, and to prevent trivial cases from going before 
general courte-martial * * *. Humphrey v. Smith, 336 U.S. 695 (1940). 
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Turning to the current Article 32 of the Uniform Code we find the 
United States Court of Military Appeals describing it as follows: 


An Article 32 investigation is not a mere formality, but is an integral part of 
the court-marital proceedings (United States v Allen, 5 USCMA 626, 18 CMR 250 
(1955) ), and judicial in character (United States v Eggers, 3 USCMA 191, 11 
CMR 191 (1953) ). It operates, moreover, as a discovery proceeding for the ac- 
cused (United States v Samuels, supra). While the failure to comply with, or a 
substantial departure from, the requirements of Article 32 does not deprive the 
court-martial of jurisdiction (United States v Nichols, 8 USCMA 119, 23 CMR 
343 (1959)), it can require appropriate relief, or even reversal of a conviction 
(United States v Parker, 6 USCMA 75, 19 CMR 201 (1955); United States v 
Schuller, 5 USCMA 101, 17 CMR 101 (1954)). * * * United States v. Garner, 40 
CMR 778 (1969). 

Article 32 being viewed as an important and substantial ingredient 
of court-martial proceedings, we perceive no significant basis for a 
categorical denial of the existence of discretional authority for the 
issuance of invitational travel orders, and the payment of commuted 
travel allowances under 5 U.S.C. 5703, if necessary for achieving any 
of the purposes of the Article. However, the discretionary authority 
to provide for the travel at Government expense of material witnesses 
on behalf of the accused or the prosecution so as to make them “avail- 
able” for an Article 32 investigation must be exercised within the 
framework of the Uniform Code of Military Justice and the Manual 
for Courts-Martial. Reference is particularly made to the provision 


for depositions, Art. 49, 10 U.S.C. 849. A revision of paragraph 344d, 


setting forth guidelines for the exercise of such authority would ap- 
pear to be prerequisite to the contemplated revision of the Joint Travel 


Regulations. 
The question submitted is answered accordingly. 


[ B-125037 J 
Pay—Aviation Duty—Flight Performance Evidence—Reservists 


The requirement for the submission of monthly flight certificates to support the 
payment of the aerial flight pay authorized in 37 U.S.C. 301(f) for members of 
the Reserve Forces performing inactive-duty training or active-duty training may 
be discontinued and the applicable regulations amended accordingly provided 
procedures are established which will insure that administrative records are 
maintained at the base level to support the payments of flight pay to reservists 
and will provide an adequate basis for subsequent review by the United States 
General Accounting Office in view of the fact that the regulations contained in 
paragraph 80231(a) of the Department of Defense Military Pay and Allowance 
Entitlements Manual provide that flight pay to reservists shall be governed by 
the provisions and conditions established for regular members and the certificates 
are no longer required for such members. 
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To the Secretary of Defense, May 24, 1971: 


Further reference is made to letter dated February 13, 1971, from 
the Assistant Secretary of Defense (Comptroller) requesting a deci- 
sion as to whether monthly flight certificates are required in support 
of payment of aerial flight pay to members of the Reserve Forces 
performing inactive-duty training or active-duty training. The cir- 
cumstances giving rise to the request are set forth and discussed in 
Department of Defense Military Pay and Allowances Committee 
Action No. 448. 

The Committee refers to our decision of May 27, 1964, B—125037, in 
which we stated that no objection would be raised to discontinuing the 
requirement that monthly flight certificates be prepared and submitted 
to support aerial flight pay if sufficient records are maintained at base 
level to authorize such payments. 

In its discussion the Committee states that it is recognized that the 
decision was rendered in response to a proposed amendment to Execu- 
tive Order No. 10152, dated August 17, 1950. Also, it is stated that 
the content of the decision seems to address itself primarily to mem- 
bers on extended active duty, but that if the decision applies to Reserve 
members, it is deemed advisable to amend present Reserve pay pro- 
cedures which require the monthly certificate. 

Subsection (a) of section 301, Title 37, United States Code, au- 
thorizes the payment of incentive pay, including aerial flight pay, to 
members of the uniformed services who are “entitled to basic pay” 
under the circumstances there prescribed. 

Subsection (f) provides that under, regulations prescribed by the 
President and to the extent provided by appropriations, when a mem- 
ber of a Reserve component of a uniformed service, or of the National 
Guard, who is entitled to compensatien under section 206 of Title 37, 
performs under orders, any duty described in subsection (a) (1)-—(12) 
of section 301 for members entitled to basic pay, he is entitled to an 
increase in compensation equal to 1/30 of the monthly incentive pay 
authorized by subsection (b) or (c) of section 301, as the case may be, 
for the performance of that hazardous duty by a member of a cor- 
responding grade who is entitled to basic pay. 

It is further provided that such member is entitled to the increase 
for as long as he is qualified for it, for each regular period of instruc- 
tion, or period of appropriate duty, at which he is engaged for at 
least 2 hours, including that performed on a Sunday or holiday, or 
for the performance of such other equivalent training, instruction, 
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duty, or appropriate duties, as the Secretary may prescribe under sec- 
tion 206(a). 

Section 104 of Executive Order No. 11157, June 29, 1964, prescribes 
minimum flight requirements for qualification for incentive pay under 
37 U.S.C. 301, subsection (b) of section 104 being applicable to mem- 
bers of the Reserve components of the uniformed services on inactive- 
duty training who are covered by 37 U.S.C. 301(f). Regulations con- 
tained in paragraph 80231(a) of the Department of Defense Military 
Pay and Allowance Entitlements Manual—issued under authority of 
section 113 of Executive Order No. 11157—provide that flight pay to 
reservists for periods of active duty or active duty for training shall 
be governed by the provisions and conditions established for members 
serving on extended active duty, with certain exceptions there 
prescribed. 

No provision of law or regulations has been found which requires 
that the member concerned must prove that he has met the requirements 
entitling him to flight pay in different ways depending on whether he 
is a member of a Regular or Reserve component of the uniformed 
services. 

The regulations governing present Reserve pay procedures which 
are said to require the submission of monthly flight certificates are not 
cited or otherwise identified in the Committee Action discussion and it 
is believed that regulations to that effect are not presently in effect 
in all of the military services. 

In view of the conclusions reached in our decision of May 27, 1964, 
the question submitted is answered by saying that to the extent that 
wpplicable regulations (see in this connection paragraphs 2-11 and 
2-13, Army Regulations 95-64) require the submission of monthly 
flight certificates as a prerequisite to the payment of flight pay to 
members of the Reserve Forces, such regulations may be amended in 
a manner which will permit the discontinuance of that practice, pro- 
vided procedures are established which will insure that administrative 
records are maintained at the base level to support the payments of 
flight pay to such members and will provide an adequate basis for 
subsequent review by this Office. 


[ B-171727 J 


Real Property—Surplus Government Property—Sale—Price Suf- 
ficiency 

The withdrawal of the opportunity afforded the high bidder to increase its bid 
for the purchase of Government real property which was submitted in an amount 


‘ 
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less than the estimated value of the property and the rejection of the bid upon 
receipt of a late higher bid in excess of the appraised value of the property where 
the late delivery of the bid sent by special delivery certified airmail was due 
solely to a delay in the mails for which the bidder was not responsible was in 
accord with the procedure prescribed in section 101-47, 305-1 of Title 41, Code 
of Federal Regulations which governs the disposal of surplus real property, and 
the award made to the highest bidder will not be disturbed, and it is immaterial 
that the displaced high bidder had been advised to hand-carry its bid to insure 
timely delivery and was not given advance notice of the sale. 


To the General Dynamics Corporation, May 24, 1971: 


Further reference is made to your letter of January 5, 1971, with 
enclosures, protesting the acceptance by the General Services Adminis- 
tration of a late bid under Sale No. GS-09-D (R)-71-11, issued by the 
Property Management and Disposal Service, General Services Ad- 
ministration (GSA), San Francisco, California. 

The Notice of Sale invited bids for the purchase of Government real 
property described as a portion of the Marine Corps Recruit Depot, 
San Diego, California, consisting of one parcel containing approxi- 
mately 1.22 acres, more or less, of which 0.73 acre is encumbered by 
road easements and the remainder is paved with asphalt. It is located 
on Washington Street at the south on-ramp to Pacific Coast Highway, 
San Diego, California. GSA began advertising the parcel for sale on 
November 16, 1970, by placing ads in the San Diego Union and San 
Diego Evening Tribune and announcing the time and place of bid 
opening as December 17, 1970. GSA also mailed 1,450 Notice of Sale 
announcements to prospective purchasers maintained on its mailing 


list. The announcements stated that all bids must be submitted on bid 
forms provided by GSA. 

Ten bids were received prior to the bid opening, including your bid 
which, upon the suggestion of GSA in reply to your inquiry of how best 
to meet the bid opening hour, had been hand-carried to the bid opening. 
Your bid of $15,100 was the high bid opened at the bid opening. Inas- 
much as no late bids were received by late afternoon of the bid opening 
date, GSA, in accordance with standard procedure when the high bid 
received is less than the estimated value of the property offered, pre- 
pared a letter affording you an opportunity to increase your offer. 

After dispatching the above letter to you the contracting officer was 
advised that four late bids had been received, one of which was rejected 
as nonresponsive inasmuch as no money accompanied this bid. The four 
late bids were as follows: 
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Bidder Date Received Amount of bid 


William Missler 12-18-70 $7, 100. 00 
Mr. & Mrs. Jack F. Belfanz 12-18-70 $1, 000. 00 
Chula Vista Electric Company 12-18-70 $23, 928. 00 
W. C. Henry 12-20-70 Nonresponsive 


The bid opening official, after determining that all late bids were 
mailed as certified or registered mail, contacted the Schedules Division, 
U.S. Post Office, Rincon Annex, San Francisco, to determine whether 
the late arrival was due solely to delay in the mails. The Post Office 
Department verified, from the date stamp placed on each bid envelope 
and from current mail schedules, that the late arrival of the bids was 
due solely to the heavy volume of Christmas mail and that under nor- 
mal conditions the bids should have arrived on time. For this reason 
the three late bids were opened and abstracted on the afternoon of 
December 18, 1970. As shown, the bid of Chula Vista Electric Company 
(Chula Vista) was higher than your bid and was in excess of the 
appraised value of the property. You were immediately advised of 
this turn of events by letter of December 18, 1970, in which GSA re- 
scinded its earlier letter of the same date which had afforded you an 
opportunity to increase your offer, and rejected your offer because a 
higher bid had been received. On December 28, 1970, Chula Vista was 
awarded the property by GSA. 

By letter of December 23, 1970, you protested to GSA against the 
action taken, stating that you did not feel Chula Vista had filed a 
valid bid within the terms set forth for bid submittal. On January 5, 
1971, you protested the award to Chula Vista to this Office alleging 
that GSA had not fairly informed you of the pending sale, that you 
were required to hand-carry your bid before it could be considered, 
whereas if GSA’s contention is correct (apparently in reference to 
late bids) you could have had your bid postmarked before the bid open- 
ing and claimed that it was delayed by the mails, which you state nor- 
mally involves a 1-day trip between San Diego and San Francisco. You 
state your belief that your bid, being the highest bid, should be ac- 
cepted by GSA, and that you should be awarded the property. 

Your protest that you were not given advance notice of the sale seems 
to be immaterial, inasmuch as you did submit a timely bid. Further, 
the record indicates that the suggestion to hand-carry your bid was 
made by GSA upon your request for information as to how you could 
insure submitting a timely bid. In view thereof, it would appear that 
both matters were without prejudice to you. 
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With regard to the propriety of your having been afforded an oppor- 
tunity to increase your offer, which opportunity was withdrawn when 


the higher bid was received, we must advise that section 101-47, 305-1 
of Title 41, Code of Federal Regulations, provides as follows: 


(a) When the head of the disposal agency or his designee determines that bid 
prices (either as to all or some part of the property) received after advertising 
therefor or received in response to the action authorized in paragraph (b) of this 
§ 101-47.305-1, are reasonable, i.e., commensurate with the fair market value of 
the property, and were independently arrived at in open competition, award shall 
be made with reasonable promptness by notice to the bidder whose bid, conform- 
ing to the invitation for bids, will be most advantageous to the Government, price 
and other factors considered. Any or all offers may be rejected when the head of 
the disposal agency or his designee determines it is in the public interest to do so. 

(b) Where the advertising does not result in the receipt of a bid at a price 
commensurate with the fair market value of the property, the highest bidder may, 
at the discretion of the head of the disposal agency or his designee and upon 
determination of responsiveness and bidder responsibility, be afforded an oppor- 
tunity to increase his offered price. The bidder shall be given a reasonable period 
of time, not to exceed five working days, to respond. At the time the bidder is 
afforded an opportunity to increase his bid, all other bids shall be rejected and 
bid deposits returned. Any sale at a price so increased may be concluded without 
regard to the provisions of §§ 101-47.304-9 and 101-47.304—12. 

(c) The disposal agency shall allow a reasonable period of time within which 
the successful bidder shall consummate the transaction and shall notify the suc- 
cessful bidder of the period allowed. 

(d) It is within the discretion of the head of the disposal agency or his 
designee to determine whether the procedure authorized by paragraph (b) of 
this § 101-47.305-1 is followed or whether the bids shall be rejected and the 
property reoffered for sale on a publicly advertised competitive bid basis in 
accordance with the provisions of § 101-47.304-7, or disposed of by negotiation 
pursuant to § 101-47.306-1, or offered for disposal under other applicable provi- 
sions of this Subpart 101-47.8. 


In view theréof, it would appear that it was within the discretion of 
the contracting officer as to whether opportunity should be afforded 
to increase bids following receipt of Chula Vista’s higher bid. 

The remaining issue raised by your protest is whether the late bid 
of Chula Vista should have been allowed to displace your bid and, if 
not, whether GSA may be required to ignore that bid and make an 
award to you on your present bid of $15,100. 


Provisions governing the consideration of late bids are contained in 
paragraph 3 of GSA form 1741, which was made a part of the invita- 
tion and provides as follows: 


3. Late Bids, Modifications, and Withdrawals. 

a. Bids and modifications or withdrawals thereof received at the office desig- 
nated in the Invitation for Bids after the exact time set for opening of bids 
will not be considered unless: (1) they are received before award is made; and 
either (2) they are sent by registered mail or by certified mail for which an 
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official dated post office stamp (postmark) on the original Receipt for Certified 
Mail has been obtained, or by telegraph if authorized, and it is determined 
by the Government that the late receipt was due solely to delay in the mails 
or delay by the telegraph company, for which the bidder was not responsible; 
or (8) if submitted by mail (or by telegram if authorized), it is determined 
by the Government that the late receipt was due solely to mishandling by the 
Government after receipt at the Government installation: Provided, That time- 
ly receipt at such installation is established upon examination of an appro- 
priate date or time stamp (if any) of such installation, or of other docu- 
mentary evidence of receipt (if readily available) within the control of such 
installation or of the post office serving it. However, a modification which 
makes the terms of the otherwise successful bid more favorable to the Govern- 
ment will be considered at any time it is received and may thereafter be ac- 
cepted. 

b. Bidders using certified mail are cautioned to obtain a Receipt for Certified 
Mail showing a legible, dated postmark and to retain such receipt against the 
chance that it will be required as evidence that a late bid was timely mailed. 

e. The time of mailing of late bids submitted by registered or certified mail 
shall be deemed to be the last minute of the date shown in the postmark on 
the registered mail receipt or registered mail wrapper or on the Receipt for 
Certified Mail unless the bidder furnishes evidence from the post office station 
of mailing which establishes an earlier time. In the case of certified mail, the 
only acceptable evidence is as follows: 


(1) Where the Receipt for Certified Mail identifies the post office station 
of mailing, evidence furnished by the bidder which establishes that the 
business day of that station ended at an earlier time, in which case the 
time of mailing shall be deemed to be the last minute of the business day 
of that station ; or 


(2) An entry in ink on the Receipt for Certified Mail showing the time 
of mailing and the initials of the postal employee receiving the item and 
making the entry, with appropriate written verification of such entry from 
the post office station of mailing, in which case the time of mailing shall be 
the time shown in the entry. If the postmark on the original Receipt for 
Certified Mail does not show a date, the bid shall not be considered. 

The record discloses that Chula Vista’s bid was sent by special de- 
livery certified airmail on December 16 and was received on Decem- 
ber 18, 1970, the day after bids were opened, but before an award was 
made. Sales personnel failed to ask Chula Vista for the Receipt 
for Certified Mail in connection with consideration of the late bid 
until February 17, 1971, at which time the company indicated it no 
longer had the receipt in its possession. The Chula Vista, California, 
Postmaster has reported that the envelope in which the bid was re- 
ceived was deposited in his office prior to 5:00 p.m., the station’s clos- 
ing time, on December 16, 1970, and that under standard procedures 
the mailer would be given a Receipt for Certified Mail. In addition, 
the Assistant Director of Operations, San Francisco, Post Office, the 


delivering office, has reported that according to the current airmail 





820 DECISIONS OF THE COMPTROLLER GENERAL [50 


schedule, an airmail certified special delivery letter placed in the mails 
at Chula Vista, California, by 5:00 p.m. on December 16, addressed 
to General Services Administration, 49 Fourth Street, San Francisco, 
California, should have been delivered before 9:00 a.m. on Decem- 
ber 17. 

Since it is reported that the Chula Vista Post Office, where the bid 
was mailed, closes at 5:00 p.m., that is the hour to be considered as 
the time of mailing in accordance with the late mailed bid provisions 
above. Based thereon the Post Office advises, and it may be reasonably 
concluded, that the delay in the receipt of the bid of Chula Vista was 
due solely to a delay in the mails for which the bidder was not re- 
sponsible. 

The only remaining question is whether the inability of Chula Vista 
to produce a Receipt for Certified Mail showing the exact time of 
mailing requires rejection of its bid. While it is our opinion that the 
requirement for a receipt should be strictly construed when a bidder 
is unable to comply with a timely request therefor, the record in the 
present case indicates that the Government did not request the re- 
ceipt from Chula Vista until 2 months after bid opening and almost 
6 weeks after Chula Vista had been awarded the property. In view 
thereof, and since the other evidence of timely mailing is substantial, 
it is our opinion that the record does not require or justify disturbing 
the award made to Chula Vista. 

In view of these considerations, your protest against the award 
made to Chula Vista Electric Company must be denied. 


[ B-172557 J 


Howard University—Employees—Transferred From Freedmen’s 
Hospital—Leave Status 


An employee who by reason of transfer from Freedmen’s Hospital to the juris- 
diction of Howard University under Public Law 87-262 is entitled to credit for 
retirement purposes for continuous employment with the University, upon re- 
employment with the Federal or District of Columbia Government may not 
have the service creditable for retirement credited as service toward the an- 
nual leave accrual provided in 5 U.S.C. 6303(a), as the University is not a 
Government instrumentality and, therefore, service with the University is not 
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considered Federal civilian service. Since the former Freedmen’s Hospital em- 
ployees received a lump-sum leave payment upon transfer to the Hospital, in- 
dicating separation, and Public Law 87-262 makes no provision for crediting 
service for leave accrual purposes, continuous service with Howard may not be 
considered as not having had a break in service. 

To the Chairman, United States Civil Service Commission, May 24, 


1971: 


This refers to your letter of April 6, 1971, requesting a decision from 
our Office whether an employee who transferred with Freedmen’s 
Hospital to Howard University under Public Law 87-262, and who 
consequently is entitled to credit for retirement purposes for his con- 
tinuous employment with Howard University, would be entitled upon 
reemployment with the Federal or District of Columbia government 
to credit for the purpose of determining annual-leave category. 


You ask the following questions : 


1. May service with Howard University which is creditable for retirement 
under section 2(c) of Public Law 87-262 be credited as service toward annual- 
leave accrual category under 5 U.S.C. 6363 [5 U.S.C. 6303] ? 

2. May continuous service with Howard University of employees who were 
transferred to the University under Public Law 87-262 be considered as not a 
“break in service” for leave purposes with respect to such an employee who is 
reemployed in the Federal or District of Columbia government? 


Section 2(c) of Public Law 87-262, 75 Stat. 543, provides in part 
as follows: 


Bach individual who is an employee of Freedmen’s Hospital on the date of 
enactment of this Act and who transfers to Howard University shall, so long as 
he is continuously in the employ of Howard University, be regarded as con- 
tinuing in the employ of the United States for the purposes of the Civil Service 
Retirement Act, the Federal Employees’ Group Life Insurance Act of 1954. * * * 


5 U.S.C. 6303(a) pertaining to annual leave accruals based on years 
of service also referred to in your letter is in part as follows: 


* * + « « * 
In determining years of service, an employee is entitled to credit for all service 
creditable under section 8332 of this title for the purpose of an annuity under 
subchapter III of chapter 83 of this title. * * * 


Howard University was incorporated by act of Congress dated 
March 2, 1867, 14 Stat. 438. The University has been held to have 
been a private corporation as distinguished from a Government in- 
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strumentality. See Maiatico Construction Company v. United States, 
79 F. 2d 418 (1935) and Cobb v. Howard University, 106 F. 2d 860 
(1939). While the act of incorporation was amended on May 13, 1938, 
52 Stat. 351, nothing in the amending statute changed the private char- 
acter of the corporation (Howard University). 


In our decision of January 11, 1961, 40 Comp. Gen. 412, we indicated 
that based upon the legislative history, the term “years of service” as 
used in 5 U.S.C. 6303(a), supra, was limited to military service and 
Federal civilian service. Thus, it follows that since service with Howard 
University is not generally regarded as Federal civilian service it 
would not be creditable for leave accrual purpose unless such a right 


can be viewed as having been granted by Public Law 87-262. As pre- 
viously indicated the language of that statute specifically requires 
that services with Howard University of employees transferred from 
Freedmen’s Hospital be regarded as service with the United States 
for retirement and certain other purposes. However, such statute is 
silent as to credit for leave accrual purposes when an employee returns 
to Federal employment. Moreover, we find nothing in the legislative 
history of the enactment to suggest an intent to that effect. Therefore, 
your first question is answered in the negative. In line with the fore- 
going your second question is likewise answered in the negative. In 
that connection we understand that the employees transferring from 
Freedmen’s Hospital to the jurisdiction of Howard University received 
lump-sum payments for their annual leave which presumably were 
based on the transfers being separations for that purpose. 


[ B-172182] 
Real Property—Acquisition—Owners, Etc., Moving Expenses— 
Statute of Limitation for Claiming 


The requirement in Public Law 85-483, May 29, 1958, that a claim for the 
moving expenses incurred incident to conveying lands to the United States, 
supported by an itemized statement of expenses, losses, and damage, must be 
“submitted to the Secretary within one year from the date upon which the 
premises involved are vacated” is unambiguous and not subject to construction 
and, therefore, neither expenses incurred before the expiration of the year and 
not claimed, nor additional expenses incurred after the expiration of the 
statutory period may be reimbursed. However, versons displaced after January 
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2, 1971, by the acquisition of real property by the United States should be 
compensated for moving and related expenses under Public Law 91-646, which 
replaces the 1958 act and provides for the head of each Federal agency to establish 
regulations and procedures to implement the act. 


General Accounting Office—Recommendations—Implementation - 


When a decision of the Comptroller General contains instructions for corrective 
action in regard to departmental policy, the Secretary concerned is required 
under section 236 of the Legislative Reorganization Act of 1970, 84 Stat. 1140, 
1171, to submit written statements as to the action taken not later than 60 
days after the date of the decision to the Committees of Government Operations 
of both houses and to the Committees on Appropriations in connection with a 
request for appropriations made more than 60 days after the date of the 
decision, action that the Department of Interior is required to take incident to 
the recommendation that the Bureau of Sport Fisheries and Wildlife correct its 
Realty Manual to reflect the proper application of the Statute of Limitation in 
Public Law 85-433 regarding the submission of expenses incurred in moving from 
lands acquired by the United States. 


To the Secretary of the Interior, May 27, 1971: 


By letter dated March 12, 1971, you request our decision as to whether 
the act of May 29, 1958, Public Law 85-433, 43 U.S.C. 1231-1234, 
permits “(1) the payment of moving expenses for which timely appli- 
cation was made but which were not incurred or claimed until after 
1 year from the date the owner vacated lands that were acquired by the 
Department [of the Interior], and (2) in the foregoing circum- 
stances, payment of moving expenses incurred but not claimed prior 
to the expiration of the year.” 

These questions have arisen following the disallowance by certifying 
officers of the Bureau of Sport Fisheries and Wildlife of parts of a 
moving expense claim submitted by a Mr. William E. Allen in connec- 
tion with the purchase by the Bureau of a tract of land owned by him in 
Utah for the Flaming Gorge Project under section 8 of the Colorado 
River Storage Project. Act, 43 U.S.C. 629g. You note that. since these 
questions have a bearing on departmentwide procedures, they are 
presented to us under 31 U.S.C. 74 for a decision to the head of an 
agency, rather than as a decision to a certifying officer under 31 
U.S.C. 82d. 

The facts in the instant case are set out in your letter as follows: 

* * * The lands were conveyed to the United States on August 28, 1964. Mr. 
Allen vacated the premises on April 1, 1965. He searched for and located replace- 


ment property and executed an agreement to purchase it on July 1, 1965; how- 
ever, the agreement was cancelled through no fault of his own and he resumed 
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his search. On December 15, 1965, Mr. Allen filed an initial claim for moving 
expenses and gave notice his move was not complete. It was not until November 5, 
1966, that Mr. Allen actually purchased replacement property. He filed a supple- 
mental claim on February 20, 1968. Mr. Allen’s claim for moving expenses amounts 
to $27,883.02. This included $11,908.81 in expenses that were incurred after 
March 31, 1966, or one year from the date of vacating the property, and $3,704.28 
in additional expenses for searching for replacement property and moving 
incurred but not claimed prior to March 31, 1966. (While here not pertinent, there 
is an additional claim of $1,526.75 for attorney’s fees.) 


Section 1 of Public Law 85-433, 48 U.S.C. 1231, provides, in pertinent 
part: 

* * * No payment under this Act shall be made unless application therefor, 
supported by an itemized statement of the expenses, losses, and damages in- 
curred, is submitted to the Secretary within one year from the date upon which 
the premises involved are vacated * * *, [Italic supplied.] 

You state that the claimant contends that his filing on Decem- 
ber 15, 1965, of an initial claim, along with notice that his move 
was not complete, fully satisfied the statutory requirement and that he 
was not barred from incurring or claiming additional expenses after 
March 31, 1966, when the 1-year period expired. He further con- 
tends that he was not informed of any time limit for submitting 
additional claims. 

In 32 Comp. Gen. 358 (1953) we considered the application of 
section 501(b) of the act of September 28, 1951, 65 Stat. 363. That 
section grants to the Secretaries of the Army, Navy, and Air Force 
the authority to reimburse owners and tenants for the expenses, losses, 
and damages incurred in moving themselves and their families and 
possessions because of acquisition of the land by one of the military 
departments. Section 501(b) further provides that “No payment in 
reimbursement shall be made unless application therefor, supported 
by an itemized statement of the expenses, losses, and damages so 
incurred, shall have been submitted to,the Secretary of the military 


department concerned within one year following the date of such 


vacating.” In construing that provision we held at page 360 that: 


* * * Such provision is clear and unambiguous and is not subject to construc- 
tion. Furthermore, it is self-executing in that the limitation period for filing 
applications for reimbursement is in nowise contingent upon the issuance of 
regulations * * *. Specifically, therefore, the Secretary of the Army is not author- 
ized to reimburse any owners or tenants for expenses, losses, and damages in 
moving from the building under such provision if the said owner or tenant 
failed to file his claim for such expenses, losses, or damages within the period pre- 
scribed by the statute, namely, “within one year following the date of such 
vacating.” 


The above-quoted language of section 1 of Public Law 85-433 is 
just as clear and unambiguous as the above-quoted language of sec- 
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tion 501(b) of the act.of September 28, 1951, and almost identical there- 
with. It prohibits, in effect, payment to owners and tenants in reim- 
bursement of their expenses, losses, and damages unless application 
therefor together with a supporting itemized statement shall have been 
submitted to the Secretary of the Interior within 1 year from the 
date upon which the premises involved are vacated. In other words, 
unless an application or claim for payment of a sum certain, together 
with an itemized statement (of the expenses, losses, and damages 
incurred) supporting the amount claimed, is submitted to the Secre- 
tary within 1 year from the date the premises involved are vacated, 
payment on such application or claim would not be authorized. There- 
fore, since the statute requires that the application and supporting 
documents must be submitted within 1 year from the date of vacat- 
ing, it is clear that neither those expenses, losses, and damages which 
are incurred but not claimed prior to the expiration of the year, nor 
those expenses, losses, and damages which are incurred after the 
expiration of that year may be reimbursed. 

In summary, it is our view that section 1 of Public Law 85-433, 
43 U.S.C. 1231, clearly and unambiguously prohibits the payment of 
claims by landowners and tenants for moving expenses and related 


losses and damages by reason of the acquisition of land by the Depart- 
ment of the Interior for public-works projects, unless the expenses, 
losses, and damages are incurred, and the application for reimburse- 
ment together with a supporting itemized statement is submitted 
to the Secretary of the Interior within 1 year from the date on which 
the premises involved are vacated. Accordingly, the answer to both 
of your questions is in the negative. 


In your letter you state that the present policy of the Bureau of 
Sport Fisheries and Wildlife is reflected in section 771.8(9) of its 
Realty Manual which provides in pertinent part that “* * * Care 
should be exercised not to deny a claim on the basis of time limitation 
from the date of vacating where it can be reasonably shown that the 
claimant made an effort to comply * * *.” The type of situation to 
which this policy is meant to apply is not entirely clear to us. If, how- 
ever, it is applicd to cases, such as that of Mr. Allen, wherein the person 
displaced by the Government does not, for one reason or another— 
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whether or not such reason is beyond his control—complete his move 
and submit his application within 1 year from the vacating of his 
premises, then it is in conflict with the clear and unambiguous statu- 
tory requirement of section 1 that all claims must be submitted within 1 
year from vacating the property. Therefore, the policy contained in 
section 771.8(9) of the Bureau’s Realty Manual should be revised to 
reflect the holding of this decision that Public Law 85-433, 43 U.S.C. 
1231-1234, limits payment of expenses to those incurred and claimed 
within 1 year after vacating of the property involved. Of course, 
whether or not a claim will be considered to have been submitted to the 
Secretary within the time limitation would depend on the facts and 
circumstances in the particular case. 

We wish to point out, however, that Public Law 85-433, 43 U.S.C. 
1231-1234, was repealed by section 220(a) (1) of the Uniform Reloca- 
tion Assistance and Real Property Acquisition Policies Act of 1970, 
Public Law 91-646, 84 Stat. 1894, 1903. Therefore, those persons dis- 
placed on or after January 2, 1971, the effective date of Public Law 91- 
646, by the acquisition of real property for a program or project under 
taken by your Department should be compensated for moving and re- 
lated expenses in accordance with the provisions of Public Law 91-646. 
Persons displaced prior to January 2, 1971, should continue to be re- 
imbursed for moving and relocation expenses as provided by Public 
Law 85-433. In this regard we call your attention to section 213 of 
Public Law 91-646, 42 U.S.C. 4633, which authorizes the head of each 
Federal agency to establish such regulations and procedures as he 
deems necessary for implementing the provisions of the act. 

As this decision contains instruction for corrective action to be taken 
in regard to departmental policy on this matter, your attention is di- 
rected to section 236 of the Legislative Reorganization Act of 1970, 84 
Stat. 1140, 1171, 31 U.S.C. 1176, which requires that you submit writ- 
ten statements to certain committees of the Congress as to the action 
taken with respect thereto. The statements are to be sent to the Com- 
mittees on Government Operations of both Houses not later than 60 
days after the date of this decision and to the Committees on Appro- 
priations in connection with the first request for appropriations made 
by your agency more than 60 days after the date of this decision. 
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Transportation—Household Eff ects—Commutation—Rate Base for 
Computation 

An employee who incident to moving his household goods and personal effects 
from Allegheny County, Pennsylvania, to Montgomery County, Maryland, in his 
privately owned vehicle and a rental truck although entitled to reimbursement 
on a commuted rate basis may not have included in the commmuted rate a metro- 
politan area rate or a surcharge allowance. The area rate is only provided on ship- 
ments by common carrier between the two locations involved, and the employee 
transported his own property, and the payment of a surcharge allowance, which 
is no longer authorized, was intended to reimburse an employee required to pay 
such a charge to a common carrier and was not intended to grant increased bene- 
fits to an employee moving his own goods. 

To J. E. Fowler, Jr., United States Department of the Interior, 
June 2, 1971: 

Your letter of April 30, 1971, with enclosures, requests our decision 
whether you may certify for payment the voucher transmitted there- 
with for $1,172.05 in favor of Mr. William G. Wood, an employee of 
the Bureau of Mines, for reimbursement of expenses for the transpor- 
tation of his household goods. 

Incident to an appointment with the Bureau of Mines, Mr. Wood 
was authorized to travel from Sewickley, Pennsylvania, in Allegheny 
County, to Washington, D.C. He actually moved to Bethesda, Mary- 
land, which is in Montgomery County. The travel authorization 
authorized the transportation of household goods and personal effects. 
You say that Mr. Wood moved his household goods by privately owned 
Volkswagen bus and a rented truck due to a movers’ strike and has 
claimed reimbursement under the commuted rate system. 

You further say that it appears that the employee has furnished 
satisfactory evidence of weight shipped which would entitle him to 
reimbursement for shipment of 11,000 pounds of household effects. 
However, since the goods were not shipped by common carrier, a deci- 
sion is requested as to the allowance of (1) the additional amount 
authorized for a shipment originating in Allegheny County, Pennsyl- 
vania, and terminating in Montgomery County, Maryland, and (2) the 
usual surcharge allowance. General Services Administration Bulletin 
FPMR No. A-2, Supplement No. 28, dated April 10, 1970, effective 
October 3, 1969, issued pursuant to Office of Management and Budget 
Circular No. A-56, prescribing commuted rates to be used in reimburs- 
ing civilian employees of the Federal Government for transportation 
expenses incurred in moving their household goods and personal effects, 
provides in part on pages 10, 11, and 12 as follows: 

METROPOLITAN ARBAB: The rates shown in the table below apply to ship- 
ments originating or terminating in the particular cities and areas indicated and 


moving by common carrier. These rates are in addition to rates contained in 
Table 1, 2, or 3, whichever is applicable. If the shipment originates in one of the 
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numbered areas shown in the table and terminates in another of those areas, the 
allowances shown for both areas are applicable; but, if the shipment originates 
and terminates within the same area, the allowance shall apply only once, sub- 
ject to greater allowance either at origin or destination, * * * 


* 





* * * * * * 














Rate per 
State Description of Area Area No. 100 Ibs. 


(Cents) 








* ’ * + ' * 
MARYLAND All points in the counties of eo 30 
Montgomery and Prince 
Georges 
* * * * * * * 
PENNSYLVANIA Pittsburgh and all points in oS 50 


Allegheny County 


While the term “common carrier” is not defined in the above- 
mentioned regulations our view is that the term contemplates those 
who hold themselves out to the public as engaged in the business of 
transporting property from place to place for compensation. See 
Washington ea rel. Stimson Lumber Company v. Kuykendall, 275 US. 
207 (1927); Liverpool & Great Western Steam Company v. Phenix 
Insurance Company, 129 U.S. 397 (1889); Propeller Niagara v. 
Cordes, et al., 21 How. 7 (1858) ; United States v. Ramsey, 197 F. 144 
(1912). Persons transporting their own property are not classified as 
common carriers. See Cooperative Legislative Committee of R. R. 
Brotherhoods v. Public Utilities Commission, 80 N.E. 2d 159 (1948). 

Therefore, under the circumstances Mr. Wood would not be entitled - 
to the additional metropolitan area amounts which are allowable only 
when a common carrier is used in transporting household goods be- 
tween Allegheny County, Pennsylvania, and Montgomery County, 
Maryland, 

As to the surcharge allowance we note that effective June 22, 1967, 
ran carriers of household goods published certain changes in rates 
for transportation of household goods and related services and added 
a surcharge of 75 cents per 1,000 pounds. General Services Administra- 
tion Bulletin FPMR No. A-2, Supplement No. 9, dated May 29, 1967, 


on page 27, included the surcharge in addition to the regular commuted 
rate which provided as follows: 


SECTION 3—SURCHARGD ALLOWANCE 


In addition to all other applicable allowances provided in this commuted rate 
schedule, an allowance of 75 cents per 1,000 pounds or fraction thereof shall be 
made on each shipment, based on the actual weight of the shipment or the maxi- 


mum weight of household goods which the employee is entitled to move, which- 
ever is less. 


General Services Administration Bulletin FPMR A-2, Supplement 
No. 26, dated July 10, 1970, provided that on transportation beginning 
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on or after July 17, 1970, the surcharge no longer was applicable. The 
surcharge was included in the commuted rate schedule to enable appro- 
priate reimbursement by the Government to employees who were re- 
quired to make payments to carriers for such charges. The purpose of 
such provision was to prevent hardship or loss to employees who 
shipped by common carriers rather than to grant increased benefits in 
cases in which employees move their goods by privately owned auto- 
mobiles or trucks and do not have a surcharge based on movement by 
a common carrier. 

Accordingly, the voucher, which is returned herewith, may be certi- 
fied for payment only after deletion of the surcharge allowance and 
the allowance for movement between certain metropolitan areas. 


[ B-172855 J 


Officers and Employees—Transfers—Relocation Expenses—Tem- 
porary Quarters—Time Limitation 

Employees of the Federal Highway Administration who are transferred between 
duty stations within the State of Alaska are only entitled to subsistence expenses 
for a period of 30 days while occupying temporary quarters with their dependents, 
which is the period prescribed in 5 U.S.C. 5724a(a) (3) and implementing regula- 
tions when a new Official station is located within the United States, its terri- 
tories or possessions, the Commonwealth of Puerto Rico, or the Canal Zone. 
The extension of the subsistence allowance for an additional period of up to 
30 days occupancy of temporary quarters applies only when an employee trans- 
fers to or from Hawaii, Alaska, the territories or possessions, the Commonwealth 
of Puerto Rico, or the Canal Zone, and, therefore, the employees transferred 
within Alaska are subject to the 30-day limitation. 

To I. E. Gillson, United States Department of Transportation, 


June 2, 1971: 
This is in reply to your letter of April 30, 1971, reference 08-00.14, 


requesting our decision whether employees transferring from Anchor- 
age or Fairbanks, Alaska, to Juneau, Alaska, would be eligible for 
temporary quarters allowance for a maximum of 60 days under the 


provisions of 5 U.S.C. 5724a. 


You say that due to a planned reorganization of the Federal High- 
way Administration activities in Alaska several employees with head- 
quarters in Alaska are to be transferred to Juneau, Alaska, on or about 
June 1, 1971. Because of the difficulties encountered in obtaining living 
accommodations anywhere in Alaska each of the employees has re- 
quested the maximum of 60 days temporary quarters allowance. 

Section 5724a of Title 5, United States Code, providing for the pay- 
ment of relocation expenses of employees transferred or reemployed, 
reads in pertinent part as follows: 

(a) Under such regulations as the President may prescribe and to the extent 


considered necessary and appropriate, as provided therein, appropriations or 
other funds available to an agency for administrative expenses are available 
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for the reimbursement of all or part of the following expenses of an employee 
for whom the government pays expenses of travel and transportation under 
section 5724(a) of this title: 

* * * * * * * 


(3) Subsistence expenses of the employee and his immediate family for a 
period of 30 days while occupying temporary quarters when the new official 
station is located within the United States, its territories or possessions, the 
Commonwealth of Puerto Rico, or the Canal Zone. The period of residence in 
temporary quarters may be extended for an additional 30 days when the employee 
moves to or from Hawaii, Alaska, the territories or possessions, the Common- 
wealth of Puerto Rico, or the Canal Zone. 


Subsections 2.5b(1) and (2) of Office of Management and Budget 
Circular No. A-56, Revised June 26, 1969, pertaining to subsistence 
expenses of the employee and his immediate family while occupying 
temporary quarters when an employee is transferred to a new official 
station, provide as follows: 


(1) Subsistence expenses of the employee, for whom a permanent change of 
station is authorized or approved, and each member of his immediate family 
(defined in 1.2d), for a period of not more than 30 consecutive days while neces- 
sarily occupying temporary quarters will be allowed when the new official station 
is located in the 50 States, the District of Columbia, United States territories 
and possessions, the Commonwealth of Puerto Rico and the Canal Zone, pro- 
vided a written agreement as required in 1.3c is signed in connection with such 
transfer. The period of consecutive days may be interrupted to take account of 
the time that is allowed for travel between the old and new official stations or 
which is due to circumstances attributable to official necessity, as for exaimple, 
an intervening temporary duty assignment. 

(2) Such expenses as provided in (1) above may be allowed for a period of 
not to exceed an additional 30 consecutive days while occupying temporary 
quarters when the employee is transferred either to or from Hawaii, Alaska, 
the territories and possessions, the Commonwealth of Puerto Rico, and the Canal 
Zone to the extent determined to be necessary. The same considerations as 
expressed in (1) above are applicable in allowing any extension of the additional 
period. 


Under the clear wording of the statute and regulations an extension 
of the allowance for an additional period of up to 30 days occupancy 
of temporary quarters may be granted only when the employee trans- 
fers to or from Hawaii, Alaska, thé territories or possessions, the 
Commonwealth of Puerto Rico, or the Canal Zone. Transfers within 
that State of Alaska are subject to the 30-day limitation in the first 
sentence of 5 U.S.C. 5724a(a) (3) and in subsection 2.5b(1) of Circular 
No. A-56. 


Your question is accordingly answered in the negative. 


[ B-171899 J 


Contracts—Requirements—W orldwide Performance Locations 


An invitation for bids that contemplates a construction type requirements con- 
tract for the reconditioning and maintenance of radomes located worldwide, 
and which requested one bid price for each type service for a particular size 
radome regardless of location and made site inspection impracticable, is not a 
deficient invitation and need not be revised to require separate bids for the 
more than 200 possible performance sites—an insurmountable administrative 
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workload—to allow for varying travel and transportation expense factors since 
regardless of location, the work is essentially the same at each site, making site 
inspections unnecessary, and the scheduling of service consecutively for adjacent 
locations will minimize travel expenses. Requirements contracts are valid and 
the contracting agency unable to state locations and performance dates, having 
estimated its requirements in good faith may make an award under the 
invitation. 

Contracts—Labor Stipulations—Davis-Bacon Act—Suspension— 
Revoked 


The Davis-Bacon Act provisions and wage determinations in an invitation for 
bids that were to apply only to some of the worldwide performance sites at which 
radomes are to be reconditioned and maintained under a requirements contract, 
which were deleted by amendment upon issuance of Presidential Proclamation 
4031, need not be reinstated because the suspension of the act was revoked by 
Proclamation 4040. The determination to resolicit a procurement and include 
the Davis-Bacon Act provisions although recommended was left to the discretion 
of contracting agencies by the Department of Labor, and a determination having 
been made that a resolicitation of the procurement would be prejudicial to 
bidders, a contract without the provisions may be awarded to the lowest 
responsive and responsible bidder. 


To the Electronic Space Systems Corporation, June 4, 1971: 

We refer to your protest, by letter of February 8, 1971, and sub- 
sequent correspondence, against award by the Department of the 
Air Force of a contract to any bidder under invitation for bids 
(IFB) F04606—-71-B0080, issued October 30, 1970, by Sacramento 
Air Materiel Area, McClellan Air Force Base, California. The pro- 
curement, which is set aside for small business, involves a construction 
type requirements contract for the performance of depot level re- 
conditioning and maintenance of Government-owned radomes located 
throughout the world. 

In light of your protest, the Department of the Air Force has with- 
held award under the IFB. However, the procuring activity states 
it is imperative that award be made no later than June 1, 1971, in order 
to allow sufficient time for the successful bidder to obtain theater and 
security clearances, travel orders and immunization shots for his per- 
sonnel, develop logistics plans for movement of personnel to remote 
sites and schedule radar site downtime. The current contract, it is 
stated, may be extended under option only through June 30, 1971. 
In addition, the procuring activity calls attention to the fact that the 
majority of the radome sites are located in the Northern Hemisphere 
and maintenance must be accomplished during the summer months. 
Any slippage from the periods of optimum weather conditions, it is 
added, will cause curtailment of Depot Level Maintenance effort which 
could result in severe damage to vital GFM defense equipment. 

The substance of your protest is that the IFB is deficient for lack of 
sufficient information regarding place of performance and estimated 
quantities to enable bidders to properly bid. You state that one bid 
price is requested for each type of service for a particular size radome 
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regardless of its location, whereas travel and transportation expenses 
obviously make performance more costly for sites far removed from 
the contractor’s place of business than for closer sites. You therefore 
urge that separate bids should be solicited for each of the more than 
200 possible performance sites so as to allow for the varying travel and 
transportation expense factors. In this connection, you cite as an 
example of a properly prepared solicitation an invitation for bids is- 
sued by the Federal Aviation Administration under date of March 18, 
1971, covering reconditioning of fiberglass reinforced plastic radomes, 
which specifies 12 sites in each of two schedules, all located within the 
continental United States, at which the required work is to be 
performed. 

You also complain that since the procuring activity did not provide 
bidders with a list of the possible places of performance until 12 days 
before the originally scheduled bid opening, bidders were not able to 
inspect the radome sites. Accordingly, you contend, the Government 
will be denied the benefit of the clauses “Conditions Affecting the 
Work” and “Site Investigation” included in the IFB. 

The deficiencies regarding place of performance and impracticability 
of inspection by bidders of the possible worksites, you further contend, 
work to the advantage of the incumbent contractor. In this regard, 
you assert that such contractor has knowledge of Air Force practice 
regarding place of performance and also is in a position to be aware 
of site conditions. 

Tn addition, you assert that while various terms are used for the re- 
quired work, no distinction is drawn between terms which are similar. 
Further, you charge that the IFB fails to identify the additional serv- 
ices required by line items 61 and 62 and that line item 59 covering 
emergency services is too vague, even with an estimate of 12 emergen- 
cies over a period of 9 months, to result in real competition, since the 
emergencies could total 221, the number of unclassified worksites listed 
in the IFB. A prudent bidder, you contend, would be unwilling to 
assume the risks involved in bidding on the item and would therefore 
be deterred from bidding leaving the competition to those who are 
so imprudent as to bid a firm fixed price on costs which may vary on 
a scale of 1 to 100 or more. 

In line with the foregoing arguments, you urge that in order to be 
fair the IFB should be revised to require a separate price for each 
geographic area in which work may be required (to allow for variances 
in travel and transportation costs) and, if the estimated quantities per 
site are to be a factor in the evaluation of bids, to provide information 
to bidders as to quantities actually ordered for each site in et least 
each of the past 3 fiscal years. 
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You also contend that the IFB should include provisions making 
the Davis-Bacon Act, 40 U.S.C. 276a, applicable to the contract and- 
that it should incorporate a wage rate determination for each of the 
areas in which services may be performed. In this connection, you 
assert that while Presidential Proclamation 4031 of February 23, 
1971, suspended application of the act, the revocation of the suspen- 
sion by Presidential Proclamation 4040 of March 29, 1971, as imple- 
mented by Memorandum No. 93, issued by the Department of Labor, 
makes this procurement, initiated prior to February 23, subject to the 
act. From page 3 of the Memorandum you quote the following para- 
graph in support of your position on this issue: 

Where bids or proposals for contract work were solicited subject to Davis- 
Bacon provisions prior to Proclamation 4031 suspending such provisions with 
respect to “contracts entered into” on or after February 23, 1971, and no further 
action has been taken and no contract entered into pursuant to such solicitation 
between February 23 and March 29, 1971, inclusive, it would appear that no 
contract or solicitation therefor became subject to the suspension proclamation 
before the revocation by Proclamation 4040 and that the additional effort and 
expense of issuing a resolicitation after March 29, 1971 would not be required 
as a result solely of the two proclamations. So long as the wage determination 
on the basis of which the solicitation was made remains in effect, a contract sub- 
ject to its provisions may be entered into as it would have been if there had been 
no suspension during the intervening period. 

The IFB describes the work as technical nonpersonal services and 
supplies for depot level reconditioning, maintenance, and emergency 
technical assistance of Government-owned air supported, rigid, space 
frame, and flat plane radomes located worldwide. The period of per- 
formance is 1 year commencing July 1, 1971, subject to extension for 
90 additional days at the option of the Government, and the work is 
required to be performed in accordance with certain technical orders, 
directives, and specifications incorporated by reference in Appendix 
“A” of the IFB. 

Line items 1 through 57 cover maintenance services for air sup- 
ported, rigid and space frame radomes. For each type of service or 
combination of services specified, bids are requested on each of several 
sizes of radomes on a unit price basis. Next to each item a best esti- 
mated quantity is stated. The technical order which applies to these 
items, T.O. 31-1-69, as amended, which is attached to the IFB, de- 
fines the term “refurbishment” and specifies in detail the work which 
is to be performed in reconditioning, replacement, cleaning, repair- 
ing, painting, caulking and applying polyester resin, among other 
services. 

Line item 58 covers renovation and/or repair of flat plane radomes 
at Eglin Field Air Force Base, Florida, and the best estimated quan- 
tity is stated as 1 unit. The work on this item is required to be per- 
formed in accordance with T.O. 31P1-2FPS85-262, dated April 1, 
1969, which is among the applicable technical orders listed in Appen- 
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dix “A” to the IFB. The contracting officer explains that the words 
“renovate and/or repair” were used for this item to avoid confusion 
with the words “recondition and paint” which apply to the other types 
of radomes. 

Line item 59 covers emergency technical services, and the estimated 
number of emergencies is 12 for the maximum period of 9 months, and 
the maximum number of personnel is three for any emergency. Bid 
prices are solicited for this item on a “per month” basis. The con- 
tracting officer states that this requirement has been included in 
Government contracts for many years to insure protection of vital com- 
munications and electronics equipment. While the frequency of emer- 
gencies is said be unpredictable, the contracting officer states that past 
experience has proven that it is minimal, and the estimate in the IFB 
represents the average number of emergencies, which are normally 
saused by acts of God, experienced over the past several years. The 
monthly price is solicited, according to the contracting officer, so that 
services may be ordered under this requirements contract at the begin- 
ning of each month and funds may be obligated to cover a specific 
period of time, thus dispensing with need for any further order if an 
emergency occurs and minimizing reaction time on the part of the con- 
tractor in line with the Government’s requirement under this item. 

Line item 60 covers cost reimbursable transportation services, which 
include transportation to overseas sites and emergency services travel. 
Within the continental United States, except Alaska, transportation 
of personnel and equipment and supplies is the obligation of the con- 
tractor for other than emergency services. 

Line item 61 covers additional work of an inseverable nature not 
covered by items 1 through 58. Paragraph 6 of the Special Provi- 
sions of the IFB describes the inseverable work covered by this item 
as supplies or services so inseverable from the basic item of work that 
failure to perform by the contractor would preclude performance of 
the basic work required by a particular work order. As an example of 
work which would be covered by the item, the contracting officer cites 
missing radome panels or panels needing repair, either of which prob- 
lem must be remedied before an order to paint may be filled. 

Line item 62 covers additional work of a severable nature not 
otherwise included in items 1 through 58. Paragraph 7 of the Special 
Provisions in the IFB describes this work as supplies or services, the 
nature of which could not be determined at inception of the work 
order and performance of which would not preclude the contractor 
from performing the basic task covered by the work order. Severable 
work, the contracting officer further explains, is work which should be 
accomplished while the contractor is on the site to prevent possible 
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damage to the radome or CEM equipment (communications, elec- 
tronics, meteorological). This work, which would include torqueing of 
bolts, repairing hatch assemblies, etc., cannot be determined in advance. 

Line item 63 covers cost reimbursable contractor acquired property. 

Only Items 1 through 59 will be considered in the evaluation of 
bids. Items 60 through 63 do not call for bid prices, and payment for 
such items will be made as the work is generated and performed. 

Page 33 of the IFB carries the Requirements clause prescribed by 
Armed Services Procurement Regulation (ASPR) 7-1102.2(b) 
which advises bidders, among other things, that the quantities of sup- 
plies or services specified in the IF'B are estimates only and are not 
purchased thereby and that the supplies or services required by the 
Government will be ordered by the issuance of delivery orders. 

As issued on October 30, 1970, with an amendment, the IFB in- 
cluded a Davis-Bacon Act clause and wage determinations for 19 
of the areas in which services might be required. You protested the 
absence of wage determinations for each performance site by your 
letter of February 8, 1971. On March 4, 1971, the procuring activity, 
acting in accordance with specific instructions in a memorandum 
issued on February 24, 1971, by the Assistant Secretary of Defense 
(Installations and Logistics) in implementation of Presidential Proc- 
Jamation 4031, issued an amendment to the IFB deleting the Davis- 
Bacon Act provisions and specifically providing that the contractor 
is not required to comply with the provisions of the act. On April 12, 
1971, the IFB was further amended to provide, among other things, 
for a new bid opening date of April 27. Further, in a letter dated 
April 20, Headquarters United States Air Force advised you that 
reinstatement of the Davis-Bacon Act by Presidential Proclamation 
4040 of March 29, 1971, did not apply to the IFB in view of the fact 
that it was issued prior to March 29, 1971. 

Headquarters United States Air Force has informed our Office 
that three bids, the same number as were received on last year’s re- 
quirements, were received by the April 27 bid opening time, but you 
were not among the bidders. Further, the bid prices are reported to be 
$428,795 (which is $4,205 lower than the price of last year’s contract 
with Century Aircraft), $501,600, and $639,261. Your bid on last 
year’s requirements, according to the record, was highest at $1,434,000. 

The procuring activity states that the IFB is structured along the 
same lines as previous solicitations which have been issued since 1967 
without complaint from any of the sources solicited, including you. 
In addition, the procuring activity maintains that there is no violation 
of ASPR, and therefore award should be permitted under the IFB. 
The supporting statement of the contracting officer is discussed below. 
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The contracting officer asserts that the provisions of T.O. 31-1-69, 
which is included in the bid package, adequately describe the services 
required by the IFB. Any work not encompassed in the terms used 
in the IFB as defined in the T.O., the contracting officer claims, would 
constitute the severable or inseverable work for which reimbursement 
is provided under Items 61 and 62. 

On the issue of separate prices for work at each of the radome sites, 
the contracting officer observes that regardless of location the work is 
essentially the same at each site. In addition, the contracting officer 
states that pricing by location would require inclusion of cost of round 
trip travel between the bidder’s plant and each site, which would 
increase the cost of radome maintenance. Currently, the contracting 
officer states, in line with Government policy of scheduling services at 
adjacent locations consecutively wherever possible, all radomes in need 
of maintenance in Alaska are scheduled consecutively for the summer 
months, and radomes requiring maintenance in Korea and Japan are 
likewise scheduled consecutively. Further, the work crews used in 
Korea and Japan may be utilized in Taiwan and in the Philippines 
prior to their return to the contractor’s plant, and the contractor has 
sufficient latitude in scheduling the work to minimize travel to, from 
and within the general geographical areas involved. If prices were 
required by individual tasks, that is, by radome type and site location 
throughout the world, the contracting officer points out, the adminis 
trative workload would be insurmountable. As an example, it is stated 
that for a 55-foot rigid molded fiberglass dome, of which there are 


some 75 located throughout the world, 75 prices would be required, 


and, if a separate price is also required for each type of work specified 
in the IF B, i.e., paint, or paint and cawk, or cawlk alone, 225 line items 
would be involved for only this particular size radome. 

As to site inspection, the contracting officer observes that a radome 
of one type in one location would be the same as a radome of the same 
type in another location, and the specified work would also be the 
same. While the additional work might vary from radome to radome, 
bidding is not affected since such work will be priced separately by 
issuance of a work request. Finally, the contracting officer asserts that 
since you and other qualified bidders are thoroughly familiar with the 
types and quantities of labor and materials required to perform the 
work involved under any of the specified conditions, actual site visits 
are not required to prepare a bid. 

As to the advantage of the IF B structure insofar as experienced 
bidders are concerned, the contracting officer urges that simply by 
requiring bids on a “per site” or specific geographic area basis would 
not eliminate such factor. Conversely, it is urged, a contractor with 
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past experience or knowledge of past work, who could have compiled 
a maintenance history, might be at an advantage in bidding on a per 
site basis. By not specifying work locations, it is asserted, the possi- 
bility that a previous contractor might take advantage of esoteric 
information is removed. 

Requirements contracts are valid contracts. 1 Corbin on Contracts 
156; 1 Williston on Contracts 104A. Further, where a requirements 
type of contract is contemplated by an agency, the courts and our Office 
have held that such contracts are valid if the estimate of the probable 
amount of goods or services to be generated was determined in good 
faith. 47 Comp. Gen. 365 (1968) ; 37 id. 688 (1958) and court cases 
therein cited. See, also, Shader Contractors, Inc. v. United States, 149 
Ct. Cl. 589 (1960). Consistent with the decisions of our Office and the 
courts, ASPR 3-409.2 provides that the estimate of the Government’s 
needs under requirements contracts must be as realistic as possible. 
While such estimate may be obtained from records pertaining to previ- 
ous requirements or consumption, there is no requirement in ASPR 
that the procuring activity furnish such information to bidders. 

The record in this case shows that, based on past experience, the Air 
Force anticipates need for the services in question with respect to one 
or more of the radomes located throughout the world but is not now 
in a position to state the number and locations of the radomes. The 
quantities stated in the IF B, however, are described by the Air Force 
as the best estimated quantities, and there is no evidence of record that 
such estimates were made in other than good faith. 

In addition, the various documents incorporated in the IFB spell 
out in detail the services required for each of the several types of 
radomes, and the additional services are also well delineated. Further, 
while the Air Force is unable at this time to specify the areas in which 
the various services will be required, it has stated its intent to schedule 
work in adjacent areas consecutively wherever possible. This proce- 
dure, it would appear, should result in performance of services at 
more than one area with minimum travel and transportation expenses, 
a result which could not be achieved if the prices payable under the 
contract for the servicing of radomes in each area included travel and 
transportation expenses. 

As to the context of the IFB, we do not concur with your view 
that the IF'B should have been patterned after the IFB issued by the 
Federal Aviation Administration. Each contracting agency bears the 
primary responsibility for drafting specifications to reflect its mini- 
mum needs. The Federal Aviation Administration, we note, was in a 
position to specify 24° sites within the continental United States 
with known requirements together with a schedule of performance 
covering only the summer months. In this case, as the Air Force 


449-795 O - 72 - 55 
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has stated, there is need at numerous sites throughout the world for 
the services in question, but at this time the Air Force is not in a 
position to state with particularity the exact places involved or the 
dates of performance. Further, the format used in the IIB is similar 
to that which has been employed in previous procurements, and there 
has been no decline in the number of bids received by the procuring 
activity. Accordingly, and since the current bid prices are comparable 
to the bid prices for last year’s requirements, with the exception that 
this year’s high bid is more than 50 percent lower than your high bid 
of $1,434,000 under last year’s solicitation, it would not appear that the 
IFB structure has deterred competitive bidding on the procurement. 

On the Davis-Bacon Act issue, you are advised that in a memoran- 
dum issued February 24, 1971, by the Assistant Secretary of Defense 
(Installations and Logistics), in implementation of Proclamation 
4031, components of the Department of Defense were instructed, with 
respect to pending procurements, that in cases in which bids or offers 
had not been opened the opening date should be extended and the 
solicitation modified to remove all Davis-Bacon Act requirements. 
The March 4 amendment to the IFB in this procurement was in 
accord with such instructions. 

After the issuance of Proclamation 4040, the Assistant Secretary 
of Defense issued a memorandum dated March 30, 1971, which super- 
seded the February 24 memorandum and stated, among other things, 
that solicitations issued after March 29, 1971, would be subject to the 
Davis-Bacon Act but solicitations which had been issued between 
February 23, 1971, and March 30, 1971, should not include Davis- 
Bacon Act provisions. No reference was made in the March 30 
memorandum to those solicitations which had been issued prior to 
February 23, 1971, and which had been amended between February 23 
and March 30 to delete Davis-Bacon Act provisions in accordance 
with the instructions included in the Assistant Secretary’s memo- 
randum of February 24. 

Department of Labor Memorandum No. 93, dated April 6, 1971, also 
issued in implementation of Proclamation 4040, included on page 2 
this statement by the Under Secretary of Labor, “By its terms, Proc- 
lamation 4040 does not specifically require changes in pending pro- 
curement actions or contract procedures with respect thereto which 
were initiated prior to the revocation of the suspension.” In addi- 
tion, the Department issued Memorandum No. 94 on April 27, 1971, 
in which the Secretary of Labor made the following pertinent 
statements: 

It has been brought to our attention that a number of agencies have pending 


procurement actions for construction projects on which bids or proposals were 
solicited without Davis-Bacon wage payment provisions during the period from 
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February 23 to March 29, inclusive, as a result of the suspension by Proclama- 
tion 4031, and to which the Davis-Bacon Act, except for the effect of the 
suspension, would be applicable. 

For the further guidance of the agencies of the Federal Government and the 
District of Columbia with respect to these pending procurement actions, the 
President has asked me to explain that in the case of contracts not yet entered 
into as a result of the solicitation of bids or proposals during the period when 
Proclamation 4031 was effective, each agency should, if it ean do so legally 
and without undue hardship. take such action to accomplish a_ resolicitation 
of bids or proposals as is authorized under governing procurement laws and 
regulations and is most appropriate to effect a reiustatement of the applica- 
tion of the Davis-Bacon provisions to the proposed contract work. 


While the Department’s Memorandum No. 94 of April 27, 1971, 
expresses the sentiment of the President that procurements pending 
on March 30, 1971, which, but for the suspension of the Davis-Bacon 
Act under Proclamation 4031 during the period February 24 to 
March 29, 1971, inclusive, would have included Davis-Bacon Act provi- 
sions be resolicited with such provisions, the Memorandum also in- 
dicates that the decision in each case is for the particular contracting 
agency to make. In this connection, the Department of the Air Force 
has advised our Office that inasmuch as bids had been opened on 
April 27, 1971, under the amended TFB, which did not inelude Davis- 
Bacon Act provisions, prior to receipt of notice by the procuring 
activity of the issuance of Department of Labor Memorandum No. 94 
of the same date, the Air Force does not consider that resolicitation of 
bids under a new IFB with Davis-Bacon Act provisions would be in 


the interest of the Government or of the competitive bidding system. 
In this regard, the Department points out that aside for the need of 
award before June 1, 1971, for the reasons advanced by the procuring 
activity, bid prices have been publicly exposed, and to resolicit. the 


procurement would therefore work to the prejudice of the three bidders 
who in good faith and at some expense responded to the TFB. Tn the 
circumstances, we are wnable to conclude that the proposal by the 
Department of the Air Force to make award under the TFB as pres- 
ently constituted, to the lowest bidder who is determined to be both 
responsive and responsible, is not in accord with the requirements of 
the pertinent law and reeulations. For your information, however, we 
enclose a copy of our letter of today to the Secretary of the Air Force 
in which we suggest that action be taken to make contract. require- 
ments more specific in future procurements. 
For the reasons stated, your protest is denied. 


[ B-172684 J 


Contracts—Subcontracts—Bid Shopping—Definiteness of Subcon- 
tractor Listing Requirements 


Although to be responsive, a bidder must comply with the subcontractor listing 
requirements of an invitation for bids as this information is necessary in order 
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for the contracting agency to control bid shopping, it is erroneous to require 
bidders to comply with the requirement for a specification classification that is 
not set out as a category in the subcontractor listing form attached to the invita- 
tion, for if the requirement was material, the procuring officials should have 
indicated in explicit terms the sections of the specifications that were subject to 
bid shopping. Therefore, the lowest bidder under an invitation to construct a 
Federal Building and Post Office who complied with the subcontractor listing 
requirements for all categories indicated is a responsive bidder even though 
all subcontractor addresses were not furnished and one name was misspelled 
as this is information obtainable without further bidder contact. 


To the Administrator, General Services Administration, June 4, 


1971: 


By letter dated May 5, 1971, the General Counsel, General Services 
Administration (GSA), furnished our Office with a report in the 
protest of Wilkins Company, Inc., Boulder, Colorado, against the 
award of a contract to any other bidder for construction of the Federal 
Building and Post Office, Fort Collins, Colorado, project No. 66-124 
(05046). 

No award has been made pending resolution of the protest, and we 
are advised that bids have been extended until June 5, 1971. 

The controversy in this case concerns the manner in which bidders 
responded to an invitation requirement to list proposed subcontractors 
for certain specified areas of work to be performed under the contract. 
Although it is the GSA conclusion that all four bidders are nonrespon- 
sive to this requirement, it is suggested that the purported nonrespon- 
siveness be waived on the ground that no bidder would be prejudiced 
by such action in view of the fact that all bidders are equally non- 
responsive to the same invitation requirement, and that award to the 
otherwise responsive bidder, Wilkins, would be in the Government’s 
interest. 

For reasons set out below, we conclude that while the bids of two of 
the bidders, Wilkins, the low bidder; and Hensel Phelps Construction 
Co., the third low bidder, are, in fact, nonresponsive to the subcon- 
tractor listing requirement, the bidder of the second low bidder, Reid 
Burton Construction Co., Inc., is responsive to the listing requirement, 
as apparently is the bid of the fourth low bidder, Weaver Construction 
Company. 

Pertinent sections from the subcontractor listing requirement con- 
tained in the invitation Special Conditions are set out below: 

5.1 For each category on the List of Subcontractors which is included as part 
of the Bid Form, the bidder shall submit the name and address of the individual 
or firm with whom he proposes to subcontract for performance of such category, 
Provided, That the bidder may enter his own name for any category which he 
will perform with personnel carried on his own payroll (other than operators of 


leased equipment) to indicate that the category will not be performed by 
subcontract. 

5.2 If the bidder intends to subcontract with more than one subcontractor for 
a category or to perform a portion of a category with his own personnel and 
subcontract with one or more subcontractors for the balance of the category, 
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the bidder shall list all such individuals or firms (including himself) and state 
the service to be furnished by each. 
* * * a * oa * 


5.13 If the bidder fails to comply with the requirements of paragraphs 5.1, 5.2 
or 5.3 of this Clause, the bid will be rejected as nonresponsive to the invitation. 

In addition, the invitation contains the following with respect to 
“specialists” : 

6.1 The term “specialist” as used in the specification shall mean an individual 
or firm of established reputation (or, if newly organized, whose personnel have 
previously established a reputation in the same field), which is regularly engaged 
in, and which maintains a regular force of workmen skilled in either (as appli- 
cable) manufacturing or fabricating items required by the contract, installing 
items required by the contract, or otherwise performing work required by the 
contract. Where the contract specification requires installation by a specialist, 
that term shall also be deemed to mean either the manufacturer of the item, an 
individual or firm licensed by the manufacturer, or an individual or firm who will 
perform the work under the manufacturer’s direct supervision. 

The form attached to the invitation for subcontractor listing sets out 
10 categories and requires the listing of the names and addresses of 
proposed subcontractors as well as the portion of the listed category to 
be performed by each where more than one subcontractor per category 
is to be listed. 

The table of contents for volume T of the specification is divided into 
16 divisions with various numbered. sections listed in each division. 
The text of volume T of the specification, however, does not repeat the 
division headings set out in the table of contents, but instead gives only 
the various section numbers with accompanying description for each. 

The categories in the subcontractor listing form in two instances, 
those entitled “Conerete” and “Electrical Work,” are substantially the 
same as the corresponding division captions set out in the table of 
contents of the specification, viz, “Concrete” and “Electrical.” 

Division 3 of the volume I table of contents, entitled “Concrete,” is 
broken down into the following four sections: 

SECTION 0330 STRUCTURAL CONCRETE 

SECTION 0331 ARCHITECTURAT, CAST-IN-PLACE CONCRETE 

SECTION 0344 ARCHITECTURAL PRECAST CONCRETE 
(Architectural Cast Stone) 

SECTION 0352 LIGHTWEIGHT INSULATING ROOF FILL 

Similarly, division 16 of the table of contents, “Electrical,” contains 
five sections as follows: 

SECTION 1605 ELECTRICAL SYSTEMS 

SECTION 16836 SNOW MELTING SYSTEM (Electric) 
SECTION 1688 UNDERFLOOR DUCT SYSTEM 
SECTION 1640 LIGHTING FIXTURES 

SECTION 1656 FIRE ALARM SYSTEM 

However, while the subeontractor listing form lists “Woodwork, 
Including Carpentry & Millwork,” the relevant division of the volume 
I table of contents merely lists “Carpentry” with sections thereunder 
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only for “Carpentry” and “Plastic Laminate Finished Panels.” The 
remaining categories of the subcontractor list are in most instances 
categories which correspond roughly with specification section head- 
ings, rather than division headings. 

It is the position of the administrative report that the bid of the 
low bidder, Wilkins, is nonresponsive because while it listed material 
suppliers for the concrete and woodwork subcontractor list categories, 
it did not list itself in order to indicate its intention that it would per- 
form the remaining work in those categories as required by paragraph 
5.1 of the invitation Special Conditions. The Hensel Phelps bid which 
has expired would similarly be considered nonresponsive because while 
it listed subcontractors for “deck forming” under the concrete category 
and for “millwork” under the woodwork category, it did not list itself 
as performing the remaining work in those categories. 

With respect to the remaining bids, it is pointed out that section 
0344 of the specification, Architectural Precast Concrete, is required to 
be performed by a “specialist” as defined by the invitation, and that 
while two of the four bidders listed either subcontractors or themselves 
for the concrete category, none of the bidders listed anyone who, in the 
opinion of the contracting officials, qualified as a “specialist.” Thus, it 
is contended that all bidders are equally nonresponsive in this regard. 

We agree that the failure of the Wilkins bid to list itself as intended 
performer of part of the work covered by the first two subcontractors 
listing categories is sufficient to render that bid nonresponsive in view 
of the explicit direction in Special Conditions paragraph 5.1, quoted 
above, that such listing be included, and the advice in paragraph 5.13, 
also quoted above, that failure to comply with section 5.1 will result 
in bid rejection. This conclusion is in accord with the position taken 
by our Office since our decision in 43 Comp. Gen. 206 (1963) that sub- 
contractor listing requirements should be considered material invita- 
tion requirements in order to control the undesirable practice by prime 
contractors of bid shopping, i.e., the seeking after award by a prime 
contractor of lower priced contractors than those originally considered 
in the formulation of the bid price, and that strict compliance with 
subcontractor listing requirements is necessary. See B-166971, June 27, 
1969, and cases cited therein. 

However, in our opinion, the conclusion that bidders were required 
to list subcontractors for architectural precast concrete, or for any 
other specification classification not specifically set out as a category in 
the subcontractor listing form attached to the invitation, is erroneous. 
The subcontractor listing requirement has been determined to be a ma- 
terial invitation requirement not because it is necessary to assure per- 
formance in accordance with the contract specifications but rather be- 
cause of a desire on the part of GSA to control bid shopping. It is the 
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duty of the procuring officials, then, to determine which sections of the 
specification work are subject to the evils of bid shopping and to list 
them in the invitation. 

In this case, reading the specifications as a whole and the listing 
requirement leads us to conclude that there was no requirement to 
list any more than that which was listed by the second low bidder. 
For example, the administrative report takes the position that specifi- 
cation section 0331, Architectural Precast Concrete, a “specialty” cate- 
gory, was subject to the listing requirement apparently on the theory 
that the specification section entitled Architectural Precast Concrete 
falls under the division heading in the specification table of contents 
entitled “Concrete.” However, to follow this rationale would mean 
that proposed subcontractors would also have to be listed for any 
of the other 10 specification sections listed under the table of contents 
divisions entitled “Concrete,” “Carpentry,” and “Electrical.” At least 
two of these other specification sections—section 0640, “Plastic Lami- 
nate Finished Panels” and section 0352, “Lightweight Insulating Roof 
Fill”—also require spccialist qualifications, for which the listing of 
the prime offeror would apparently not suffice. It does not appear, 
however, that listing for work under these latter specification sections 
was intended as they are not inentioned in the administrative report 
and, in fact, no bidders gave listings for them. 

It is our belief that those portions of the work intended to be sub- 
ject to the listing requirement should be clearly indicated in the listing 
form, in terms sufficiently explicit to enable bidders to determine with- 
out reference to other supporting documents what is required. 

We therefore con¢lude that the second low bid of Reid Burton which 
listed itself ov subcontractors for those phases of work ordinarily 
understood to fall within the categories of “Concrete” and “Wood- 
work” was responsive to those categories. While the addresses of Reid 
Burton's proposed subcontractors for the remaining categories are not 
listed in each instance and while the name of one subcontractor was 
misspelled, we have been advised that each listed proposed subcontrac- 
tor is sufficiently identified in the bid for the contracting oflicer to 
determine its identity without further contact with Reid Burton, Inas- 
much as this is all that is required by our decisions 50 Comp. Gen. 295, 
October 16, 1970, and B—-169974, August 27, 1970, we concluce that 
Reid Burton is responsive with respect to the remaining categories as 
well. 

Accordingly, if otherwise proper, award may be made to Reid 
Burton. 


‘ 
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Contracts—Labor Stipulations—Nondiscrimination—“Affirmative 
Action Programs” 

When an invitation for bids to rehabilitate and remodel apartment buildings 
requires bidders to complete an appendix to the invitation which is intended to 
implement the Washington Plan that provides equal employment opportunity on 
Federal construction projects exceeding $500,000, and which was issued pursuant 
to Executive Order No. 11246, the mere signing of the appendix without sub- 
mitting the required specific percentage goals for minority manpower utilization 
renders the low bid nonresponsive as the completion of the appendix is a condition 
precedent to bid acceptance. Therefore, the failure to furnish the minority man- 
power goals is not a minor informality that may be corrected or waived under 
section 1-2.405 of the Federal Procurement Regulations and the deficient bid is 
not eligible for award. 

To Sher and Harris, June 7, 1971: 

You have protested by letters of April 15, May 3 and 4, 1971, against 
the rejection of the low bid of the Northeast Construction Co. under 
invitation for bids (IFB) No. 71-481, issued by the Department of 
Housing and Urban Development for the general rehabilitation and 
remodeling of vacant apartment buildings in the Southeast section of 
Washington, D.C. 

The next low bidder, Bird Associates, Inc., has objected to an award 
to Northeast because it failed to complete appendix “A” of the invita- 
tion. Appendix “A” is an implementation of the Washington Plan (see 
41 CFR 60-5) for equal employment opportunity on Federal construc- 
tion projects exceeding $500,000. Bird contends that completion of the 
appendix by a bidder “is a condition precedent to any bid being ac- 
cepted as being responsive.” Consequently, it is argued that the mere 
signing of appendix “A” in two places by Northeast without submit- 
ting therein its specific percentage goals for minority manpower utili- 
zation rendered its bid nonresponsjve. For the reasons hereinafter 
stated, we agree. 

Paragraph 2 of amendment No. 1 incorporated appendix “A” into 
the IFB stating that the appendix “stipulates Contractor responsibili- 
ties under government requirements for affirmative action to assure 
compliance with Equal Employment Opportunity Requirements of 
Executive Order No. 11246 for federally involved Construction 
Contracts.” 

The appendix, entitled “NOTICE OF REQUIREMENT FOR 
SUBMISSION OF AFFIRMATIVE ACTION PLAN TO EN- 
SURE EQUAL EMPLOYMENT OPPORTUNITY, was included 
in the IFB in compliance with and implementation of an order issued 
on June 1, 1970, by the Secretary of Labor, Assistant Secretary of 
Labor for Wage and Labor Standards, and the Director of the Office 
of Federal Contract Compliance. The order indicated that the Wash- 
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ington Plan is to be implemented by including in the invitation for 
bids a notice substantially similar to one captioned “Appendix A,” 
which is attached to the order. Appendix “A” of the TFB contains 
substantially similar language to that required by the order. The Re- 
quirements, Terms and Conditions of the appendix inelnde a statement 
of the prescribed ranges of minority manpower utilization for specifi- 
cally designated trades covering four distinct time periods which would 
constitute an acceptable affirmative action program; for example: 
Range of Minority Group 


Employment from May 31, 
Trade 1971 Until May 31, 1972 


Electricians 16% -22% 

Bidders were required to submit specific goals for minority manpower 
utilization within the prescribed ranges for each particular trade to 
be achieved on all work of the bidder during the term of the perform- 
ance of any resultant contract, as follows: 


Number of Minority Group 
Estimated Total Employment for the Employees and ‘Cheir Per- 


Trade on the Contract from May 31, May SL {544 Gatit May BL. 
Trade = __1071 Until May 31,1972 00 _ OTB 
While you admit that Northeast did not submit specific goals for 
minority manpower utilization as required by the appendix, you in- 
vite our attention to the fact that Northeast signed and dated the 
appendix at pages 4 and 12 thereof. Therefore, it is contended that 
the bid was responsive in all material respects since the signatures 
were “intended to mean, and indeed could only mean that North- 
east * * * was committing itself and committed itself to adopt as its 
goals for minority manpower utilization, the goals [ranges] of the 
Washington Plan as set forth in the Requirements, Terms and Condi- 
tions of Appendix A.” Further, it is argued that Northeast’s failure 
to complete the blank spaces calling for specific goals of minority 
manpower utilization was a minor informality or irregularity, merely 
a matter of form and not of substance, or, at most, a variation from 
the exact requirement of the IFB, which can be corrected or waived 
in accordance with section 1-2.405 of the Federal Procurement Regu- 
lations (FPR). 
Section 1 of the Requirements, Terms and Conditions of appendix 
“A” forbids the awarding of a construction contract of the type 
involved here— 


* * * unless the bidder completes and submits, prior to bid opening, this doca- 
ment designated as Appendix A * * * which shall include specific goals of 
minority manpower utilization for each trade designated below * * * during 
the term of his performance of the contract, such goals to be established * * * 
at least within the ranges established by this Appendix * * *. 


* 4 * * * . * 
A bidder who fails or refused to complete or submit such goals shall not be 


deemed a responsive bidder and may not be awarded the contract * * *. In no 
case shall there be any negotiation over the provisions of the specific goals 
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submitted by the bidder after the opening of bids and prior to the award of 
the contract. 

To be eligible for award, each bidder will be required to comply with this 
Appendia for the hereinbefore designated trades to be used during the term of 
the performance of the contract * * *. [Italic supplied.] 


In addition, paragraph 2 of amendment No. 1 states: 


* * * Bidder is cautioned to complete Appendix A as required therein and 
return the completed Appendix A with the bid. Failure to do so shall cause the 
bid to be rejected as nonresponsive. [Italic supplied. } 


In view of the above, and as set forth below, we do not agree that 
a failure to submit specific goals for minority manpower utilization 
is a deviation which can be waived or corrected. Section 3 of the 
Requirements, Terms and Conditions of appendix “A” states that 
“The contractor’s or subcontractor’s goals established within the above 
ranges shall express the contractor’s * * * commitment of the per- 
centage of minority personnel who will be working in each specified 
craft on each of his projects.” Also, section 4 thereof notes that the 
commitment to specific goals is to meet affirmative action obligations. 
[Italic supplied.] Section 5 thereof further buttresses our conclusion. 
It reads, in pertinent part, that : 


The contractor’s or subcontractor’s * * * commitment to specific goals for 
minority manpower utilization as required by this Appendix A shall constitute 
a commitment to make every good faith effort to meet such goals * * *. 


In the event that the contractor fails to meet the specific goals which 


he establishes, a determination of whether or not he exercised “good 
faith” in attempting to meet said goais is based and correlative upon 
his specific commitment thereon. Sanctions such as contract cancella- 
tion can be imposed if it is determined that the contractor did not 
employ the requisite “good faith.” It is our view that the submission 
of goals by the successful bidder would operate to make the require- 
ment for “every good faith effort” to attain such goals a material part 
of his contractual obligation upon award of a contract. Therefore, the 
obligations imposed by appendix “A” would become a part of the con- 
tract specifications against which a contractor’s performance will be 
judged in the event he fails to attain his stated goals, just as much 
as his stated goals become a part of the contract specifications against 
which his performance will be judged in the event he does attain his 
stated goals. 

With the foregoing in mind, we cannot agree that, because it signed 
appendix “A” in two places, Northeast was committed to the pre- 
scribed minimum percentage ranges for minority group employment 
set forth in the Requirements, ‘Terms and Conditions of the appendix. 
Upon examination of the Northeast bid and the attached appendix 
“A,” we tind no basis to conclude that Northeast was legally bound 
to at least the minimum prescribed percentage ranges. ‘I'he appendix, 
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read as a whole, is quite specific that the bidder must submit his goals, 
since his compliance is measured by his goals and not by the prescribed 
minimums. Accordingly, it is our opinion that a failure by a bidder to 
submit specific individual goals for minority manpower utilizaton 
constitutes such a material deviation from the stated requirements of 
appendix “A” that such a deficient bid cannot be regarded as eligible 
for award under the subject invitation. 


[ B-172031 ] 


Compensation—Additional—Environmental Pay Differential— 
Compensatory Time in Lieu 


Air National Guard technicians, whether they are wage or nongraded employees 
or General Schedule employees, who for a 12-hour workday receive 4 hours 
compensatory time for work in excess of 8 hours a day, or receive compensatory 
time for an 8-hour Sunday tour of duty, are not entitled to environmental dif- 
ferential pay, night shift differential pay, or premium pay, as 32 U.S.C. 709(g) in 
authorizing the Secretary concerned to prescribe the hours of duty for the 
technicians and to fix their basic compensation or additional compensation, pro- 
vides for the granting of compensatory time in an amount equal to the time 
spent in irregular or overtime work with no compensition for the compensatory 
time, since the compensatory time is intended to be in Heu of overtime or dif- 
ferential pay for additional hours of work. 


Compensation—Additional—Environmental Pay Differential— 
Premium Pay in Lieu 


An Air National Guard technician who assigned to a 24-hour tour of duty at an Air 
National Aircraft Control and Warning Site receives 12 percent annual premium 
pay under 32 U.S.C. 709(g), which is prescribed for unusual tours of duty, 
irregular duty, or additional duty, and work on days that are ordinarily non- 
workdays, when exposed to duty in a hazardous category is not entitled to 
environmental differential pay since premium pay not to exceed 12 percent 
of basic pay is authorized to be paid in lieu of additional compensation, including 
differentials and overtime compensation. 


To the Chief, National Guard Bureau, June 9, 1971: 


We refer further to your letter of February 23, 1971, reference 
NGB-TNS, requesting a decision concerning the entitlement of Na- 
tional Guard technicians to premium pay and environmental (hazard- 
ous) differential pay during periods of overtime work. 

You state that the following four questions set forth typical situa- 
tions common to the National Guard technician program: 


Question No. 1: An Air Technician is exposed for the first time to an Explosives 
and Incendiary Material High Degree Hazard category in the 9th hour of a 
twelve hour workday (8-hours regular schedule, 4-hours compensatory time). As 
environmental differential pay constitutes base pay, how many hours of en- 
vironmental differential pay, if any, is the technician entitled? 

Question No. 2: The last four hours of an Air Technician’s workday of twelve 
hours (8-hours regular schedule, 4-hours compensatory time) are for a period 
of time for which night shift, differential is normally authorized. Is the technician 
entitled to night shift differential pay? 

Question No. 3: A technician at an Air National Guard Aircraft Control and 
Warning Site is on a twenty-four (24) hour tour from 0800 hours ‘Tuesday 
to 0800 hours Wednesday. The technician is entitled to 12% annual premium 
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pay for unusual tours of duty, irregular duty, additional duty (hours in excess 
of 80-hours during a bi-weekly pay period), and work on days that are ordinarily 
nonworkdays. Further, during the twenty-four (24) hour tour, the technician 
is credited for two hours of work for each three hours spent on site, and one hour 
of standby time for each three hours spent on site. During the twenty-four hour 
tour, the technician is exposed to a Poisons (Toxic Chemicals) Low Degree 
Hazard category. As environmental differential pay constitutes base pay, how 
many hours of environmental differential pay, if any, is the technician entitled? 

Question No. 4: A technician is required to work on a Sunday in support of a 
Military Airlift Command Mission, outside his regularly scheduled tour of duty. 
The technician would be credited on the Time and Attendance Card with eight 
hours Compensatory Time Worked. Is the technician entitled to premium pay 
for Sunday Work? 


You ask that a determination be made regarding the above ques- 
tions and the effect 32 U.S.C. 709, as amended by the National Guard 
Technicians Act of 1968, Public Law 90-486, 82 Stat. 755, has upon 
the entitlement of National Guard technicians to premium pay and 
environmental pay during periods of compensatory (overtime) work. 

We understand that employees subject to the General Schedule as 
well as wage or nongraded employees are included in the four situa- 
tions described above. 

Subsection 709(g) of Title 32, United States Code, provides: 

(g) (1) Notwithstanding sections 5544(a) and 6102 of title 5, United States 
Code, or any other provision of law, the Secretary concerned may, in the case 
of technicians assigned to perform operational duties at air defense sites— 

(A) prescribe the hours of duties ; 

(B) fix the rates of basic compensation ; and 

(C) fix the rates of additional compensation ; 
to reflect unusual tours of duty, irregular and additional duty, and work on days 
that are ordinarily nonworkdays. Additional compensation under this subsec- 
tion may be fixed on an annual basis and is determined as an appropriate per- 
centage, not in excess of 12 percent, of such part of the rate of basic pay for 
the position as does not exceed the minimum rate of basic pay for GS-10 of the 
General Schedule under section 5332 of title 5, United States Code. 

(2) Notwithstanding sections 5544(a) and 6102 of title 5, United States Code, 
or any other provision of law, the Secretary:concerned may, for technicians other 
than those described in clause (1) of this subsection, prescribe the hours of duty 
for technicians. Notwithstanding sections'5542 and 5548 of title 5, United States 
Code, or any other provision of law, such technicians shall be granted an amount 
of compensatory time off from their scheduled tour of duty equal to the amount 
of any time spent by them in irregular or overtime work, and shall not be en- 
titled to compensation for such work. 


Section 8(a) of Public Law 90-486 (32 U.S.C. 709 note) states that, 
except as provided in 32 U.S.C. 709(g), the Secretary concerned shall 
fix the rate of basic compensation in accordance with the General 
Schedule in 5 U.S.C. 5332 or under the appropriate prevailing rate 
schedule in accordance with 5 U.S.C. 5341. 

Senate Report No. 1446, 90th Congress, 2d session, part of the legis- 
lative history of Public Law 90-486, states at page 3, “With regard 
to special pays, overtime, differential and premium pay, none is au- 
thorized under the present system, only compensatory time off.” With 
respect to the new legislation which superseded the old, the report 


states at page 16: 
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PREMIUM PAY FOR TECHNICIANS BMPLOYED AT AIR DEFENSE SITES 


The bill authorizes the Secretary concerned, in the case of technicians assigned 
to perform operational duties at air defense sites, to prescribe the hours of those 
duties, fix the rates of basic compensation, and autlorize additional compensa- 
tion not to exceed 12 percent of such part of the rate of basic pay as does not 
exceed the minimum rate of basic pay tor GS-10 of the General Schedule. 

There are approximately 5,100 technicians affectuct by this provision. About 
4,500 are on duty 62 hours a week as part of their normal employment; 350 
are normally on duty about 50 hours a week. The J)epartment of Defense has 
indicated that those on duty for 62 hours will be authorized annual premium 
pay in the amount of 12 percent of busic compens::‘ion and those on duty for 
50 hours annual premium pay at 8 percent. 


AUTHORITY OF. THE SECRETARY TO PRI>'RIBE THE HOURS OF 


WORI ORK V WITH AUTHORITY FOR CoML ENSAT OuY TIME OFF 


The bill provides that the Secretary concerned niu) preseribe the hours of duty 
for all technicians (other than those employed at air defense sites where separate 
authority will apply) and directs the Suvretary to v:ant compensatory time off 
to a technician from a regularly scheilii!ed tour of «uty in an amount equal to 
the amount of time spent in irregular 0: overtime wrk in lieu of being paid for 
that work. This authority will continus the existing practice regarding hours of 
work and compensatory time off. It is the tirm view of the committee that the ir- 
regular hours of work to which technivians are subjected on frequent occasions 
make it impractical, both from the stauipoint of the Government and the indi- 
vidual, to be limited to the normal provix~ions regariding a straight 40-hour week 
with overtime or differential pay for additional hours of work. The frequent 
irregular hours are inherent in the techuician job ail position. 

The applicable parts of the House Report \o, 1823, 90th Congress, 
2d session, at pages 12 and 13, are to the same elect. 

We note that the statutory pro ision regatiiing compensatory time 
off for irregular or overtime work specificall, states that uo compen- 
sation is allowable for such work. .\lso, that portion of the legislative 
history quoted above dealing with compensat«:y time off indicates that 
such time off is to be in lieu of overtime or «litterential pay for addi- 
tional hours of work. 

The statutory provision and the statement in the legislative reports 
relating to the 12 percent additional compe sation are not as clear 
regarding the types of compensation it supplaits. No reference is made 
therein even to overtime compensation but it seems apparent that the 
language “(C) fix the rates of adclitional compensation” as used in the 
above statute includes differentials such as for night, holiday, Sunday, 
and hazardous duty compensation, a3 well as overtime compensation, 
Therefore, it is reasonable to say that the sanie language “additional 
compensation” used in the next sentence of tlic statute with respect to 
the 12 percent of basic pay was intended to mean that it would be in 
lieu of the additional compensation includiny differentials and over- 
time compensation which otherwise could be fixed. 

Accordingly, as to questions 1 and 3, no environmental differential is 
payable. Questions 2 and 4 are answered in the negative. 

‘ 
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Compensation—Promotions—Whitten Rider Restriction—Waiver 


Following the upgrading of the entrance grades for attorneys to GS-9 and GS-11 
from GS-7 and GS-9, and the adjusting of grades as a consequence, the National 
Labor Relations Board (NLRB) negotiated an agreement with the NLRB Pro- 
fessional Association to consider shorter time periods for promotions and re- 
quested waiver of the Whitten Amendment requirement of 1-year ingrade except 
when only 5 weeks or less remained to complete the required year of service, and 
as the agreement entered into pursuant to Executive Order No. 10988, which 
reserved to the Government the authority to promote the efficiency of personnel 
operations, does not guarantee promotions, the exercise of the 5-week rule is 
administrative and its validity is not a matter for arbitration. Therefore, an 
attorney whose promotion was delayed by reason of the 5-week rule is not entitled 
to a retroactive promotion for in the absence of administrative error the general 
rule against retroactive promotions applies. 

To the Chairman, United States Civil Service Commission, June 14, 


1971: 


Reference is made to your letter of April 20, 1971, requesting our 
decision as to whether the National Labor Relations Board (NLRB) 
may lawfully make a retroactive promotion of one of its employees (if 
an exception to the Whitten Amendment be granted by the Commis- 
sion) in order to comply with an advisory arbitration award. It is 
stated that the arbitrator found that the Board’s decision not to pro- 
mote the employee at a particular time under a Board-created “five- 
week cut-off” rule was a violation of a negotiated agreement between 
the Board and a labor organization. 

We understand that effective September 1, 1968, new entrance 


grades for attorneys were established at grades GS-9 and GS-11 in- 
stead of at GS-7 and GS-9. Attorneys hired earlier in GS-7 and GS-9, 
who qualified under the new standards, were promoted and the Board 
requested waiver by the Commission of the service-in-grade require- 
ment when necessary. Later the Boand took action to adjust the grades 
of attorneys in GS-11 and GS-12 who had been hired before Septem- 
ber 1, 1968. 

In October 1969 the Board negotiated agreements with the NLRB 
Professional Association which contained shorter time periods for con- 
sideration for promotion. The newly established time-in-grade require- 
ments were as follows: 

a. Attorneys shall be eligible for consideration for promotion from 
GS-9 to GS-11 after 1 year in grade. 

b. Attorneys shall be eligible for consideration for promotion from 
GS-11 to GS-12 after 1 year in grade and a minimum of 14 months of 
appropriate Board experience. 

c. Attorneys shall be eligible for consideration for promotion from 


GS-12 to GS-13 after a minimum of 16 months in grade and 30 months 
of appropriate Board experience. 
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d. Policy set forth in a-c above is not to be interpreted to imply au- 
tomatic promotion or to preclude earlier promotion where appropriate 
for those attorneys who have had legal experience with other Federal 
agencies, clerking experience or experience as a private practitioner, as 
well as for those attorneys who by their performance indicate they are 
performing at a higher grade level. 

Apparently, there were attorneys who had completed the specified 
Board service who were deserving of promotion without regard to 


the time-in-grade policy set forth in the above agreement but who 
could not be promoted without obtaining a waiver of the Whitten 
Amendment requirement of 1 year in grade from the Civil Service 
Commission. If the time required to complete the requirement of 1 
year in grade was appreciable, the Board would request that a waiver 
be granted by the Commission. However, the Board had a practice that 


if the interval was 5 weeks or less no request would be made and the 
promotion would be made effective at the beginning of the first pay 
period after the 1-year service requirement was met. The reason given 
for this practice was a balancing of the prejudice to the individual 
against the expenditure of time and effort to process the request for 
the waiver without which the promotion could not be granted in any 
event. 

In the specific case here involved the Board determined that Mr. 
Amedeo Greco, a GS-12 attorney, was eligible for promotion (appar- 
ently on April 11, 1970). However, because of the 5-week rule his 


promotion was not made until May 17, 1970, after he had completed 1 


year in grade. Mr. Greco and the NILRB Professional Association filed 
a grievance which was subsequently heard by an arbitrator. The arbi- 
trator held that Mr. Greco should be compensated for the delay in his 
promotion and that the 5-week rule should be abandoned. The arbitra- 


tor baged his award, in part, on findings that the 5-week rule was not 


applied consistently and that all requests for exceptions to the Whitten 
Amendment sought by the Board for attorneys in situations similar 
to that of Mr. Greco were granted bby the Comunission. 


Regarding the granting of retroactive pay increases we stated the 


following in B-168715, January 22. 1970: 


As a general rule an administrative change in salary may not be made retro- 
actively effective in the absence of a statute so providing. 26 Comp. Gen. 706 
(1947), 39 id. 5883 (1960), 40 id. 207 (1960). However, we have permitted adjust- 
ments (retroactively effective) of salavy rates in certain cases when errors 
occurred in failures to carry out nondiscretionary a:iministrative regulations or 
policies, See 34 Comp. Gen. 380 (1955) and 39 id. 550 (1960). Also, we have per- 
mitted retroactive adjustments in cases where the administrative error has 
deprived the employee of a‘right grante:| by statute or regulation. See 21 Comp. 
Gen. 369, 376 (1941), 37 id. 300 (1957), 37 1. 774 (195%:. 


With respect to agreements wit|. »:nployee organizations Executive 


Order No. 10988, January 18, 1962, effective during the period the 
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agreement here concerned was entered into, provides in pertinent part 
as follows: 


Sec. 7. Any basic or initial agreement entered into with an employee organiza- 
tion as the exclusive representative of employees in a unit must be approved by 
the head of the agency or an official designated by him. All agreements with such 
employee organizations shall also be subject to the following requirements, which 
shall be expressly stated in the initial or basic agreement and shall be applicable 
to all supplemental, implementing, subsidiary or informal agreements between 
the agency and the organization : 

(1) In the administration of all matters covered by the agreement officials and 
employees are governed by the provisions of any existing or future laws and 
regulations, including policies set forth in the Federal Personnel Manual and 
agency regulations, which may be applicable, and the agreement shall at all 
times be applied subject to such laws, regulations and policies ; 

(2) Management officials of the agency retain the right, in accordance with 
applicable laws and regulations, (a) to direct employees of the agency, (b) to 
hire, promote, transfer, assign, and retain employees in positions within the 
agency, and to suspend, demote, discharge, or take other disciplinary action 
against employees, (c) to relieve employees from duties because of lack of work 
or for other legitimate reasons, (d) to maintain the efficiency of the Government 
operations entrusted to them, (e) to determine the methods, means and person- 
nel by which such operations are to be conducted; and (f) to take whatever 
actions may be necessary to carry out the mission of the agency in situations of 


emergency. 

The agreement in question does not guarantee promotions of the 
attorneys involved, but merely states that such attorneys shall be eli- 
gible for consideration for promotion when they have completed the 
requisite periods of service. It cautions that the policy set forth therein 
is not to be interpreted to “imply automatic promotion or to preclude 
earlier promotion.” Under section 7 of Executive Order No. 10988 the 
management officials of the Board retain the right, in accordance with 
applicable laws and regulations, to maintain the efficiency of the Gov- 
ernment operations entrusted to them and to determine the methods 
and means by which such operations are to be conducted. The Board 
adopted the 5-week rule based on considerations of efficient personnel 
operation. Adoption thereof was consistent with the authority retained 
under section 7 supra and, therefore, the matter of validity of the rule 
does not appear properly a subject of arbitration. See 50 Comp. Gen. 
708 (1971). 

The action of the Board in setting the effective date of Mr. Greco’s 
promotion was an exercise of its discretion and was in accordance with 
stated agency policy. Accordingly, the general rule that promotion 
may not be made retroactively effective is for application, there being 
no indication of administrative error. 


[ B-172761 J 


Bids—Omissions—Prices in Bid 


The failure to submit a price for one of four military installations at which 
delivery is to be made of coveralls solicited under an invitation that requested 
individual prices on the quantities specified for each installation is not a clerical 
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oversight that may be waived as a minor irregularity pursuant to paragraph 
2-405 of the Armed Services Procurement Regulation, and the omitted price 
may not be inserted on the basis the single price quoted for the other three 
installations applies to the entire quantity solicited because the bidder had 
checked the block captioned “100% of all quantities to be awarded or none” 
in the bid form, nor may the nonresponsive bid be considered for partial award. 
As an award of the whole contract is in the best interests of the Government, 
it may be made to the responsive and responsible bidder offering the low aggre- 
gate bid whose unit net price for the entire procurement is reasonable although 
slightly higher than that of the nonresponsive bidder. 

To the Director, Defense Supply Agency, June 21, 1971: 

Reference is made to letter dated April 26, 1971, your reference 
DSAH-G, with enclosures, from the Assistant Counsel, requesting 
a decision whether under invitation for bids No. DSA100-71—B-0987, 
the bid of the Kings Point Mfg. Co., Inc., may be corrected to show 
a bid price for an unpriced destination item when such correction 
will result in displacement of the apparent low bidder. Receipt is also 
acknowledged of supplemental reports dated June 1 and 4, 1971, from 
the Assistant Counsel. 

The invitation, issued on March 11, 1971, by the Defense Personnel 
Support Center (DPSC), Philadelphia, Pennsylvania, solicited bids 
for the manufacture and delivery f.o.b. destination of 46,700 pairs of 
coveralls, flying, man’s, CWU-27/P, sage green, high temperature, 
resistant, polyamide. The destination points were Mechanicsburg, 
Pennsylvania; Atlanta, Georgia; Memphis, Tennessee; and Ogden, 
Utah. While the invitation covered a total quantity of 46,700 pairs 
of coveralls, individual prices were required to be submitted on the 
basis of specified quantities designated for each of the four military 
installations as set forth on DPSC Forms 369-1 and 369-2, the invi- 
tation bidding sheets. The invitation did not require bidders to bid 
on all destinations. 

At the bottom of DPSC Form 369-2 there appears the statement : 

The offeror agrees that the minimum and maximum quantities specified above 


as acceptable for award are the only quantity limitations applicable to this 
procurement, except as stated below: 


Following that statement, Kings Point checked block No. 2 captioned 
“100% of all quantities to be awarded or none.” Below such block the 
further statement appears: 


Failure to indicate separate minimum and maximum quantities will be deemed 
an offer to accept an award for the total of the quantities bid upon for each item 
of supply or destination or any part thereof. 


Six bids were received and opened on March 31, 1971. Mason & 
Hughes, Inc., submitted the apparent overall low unit price bid of 
$35.94, less prompt discount of 1.95 percent for the entire quantity 
of 46,700 coveralls, all or none. Kings Point Mfg. Co., Inc., bid on all 
destinations except Mechanicsburg. Opposite each destination bid 


449-795 O - 72 - 56 
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upon, it inserted a unit price of $36.45. Kings Point has requested 
that its original bid be corrected to show for the Mechanicsburg des- 
tination a unit price of $36.45, the same price quoted by it for each 
of the other three destinations. If Kings Point is to be permitted to 
correct its bid by inserting the price of $36.45 for the Mechanicsburg 
destination, then it would become the low bidder as follows: $36.45 
for the entire quantity, which price was timely reduced in telegram 
dated March 31, 1971, by $0.81, or to $35.64 per unit, less prompt pay- 
ment discount of 2 percent. The contracting office has recommended 
that Kings Point should not be permitted to correct its bid and that the 
“all or none” bid of Mason & Hughes, Inc., be accepted as the lowest 
overall bid on all four destinations. 

In its letter of April 12, 1971, to DPSC, Kings Point states that 
“the failure to type in the $36.45 price proximate to the Mechanicsburg 
line is a clerical oversight constituting a minor irregularity.” The cor- 
poration has requested that the price of $36.45 be inserted in its 
original bid opposite the Mechanicsburg destination and that its bid, 
as corrected, and as modified by its telegram of March 31, 1971, be 
considered for award. 

Kings Point contends that by checking the second block on DPSC 
Form 369-2, captioned “100% of all quantities to be awarded or none,” 
it could only receive an award on the entire advertised 46,700 units 
and for a lesser quantity only if the Government unilaterally reduced 
the quantity “to be awarded.” The corporation maintains that since its 
only quoted price of $36.45 must be read in conjunction with the “all 
or none” limitation it placed thereon, the Government must evaluate 
its bid as obviously having offered the entire bid quantity at a single 
price. 

We cannot accept Kings Point’s interpretation. If it was Kings 
Point’s intention at the time of bidding to also bid on the Mechanics- 
burg destination, it should have inserted a bid price opposite that 
destination. 

On page 1 of the invitation, under the section entitled “OFFER,” 
the bidder “offers and agrees * * * to furnish any or all items upon 
which prices are offered, at the price set opposite each item.” Since 
Kings Point failed to submit a price for the Mechanicsburg destina- 
tion, we cannot say that it would be obligated to deliver 1,180 pairs 
of coveralls to that destination at the unit bid price quoted for the three 
other destinations. Such failure to quote a price constitutes a material 
deviation which may not be waived under the authority of paragraph 
2-405 of the Armed Services Procurement Regulation. 41 Comp. Gen. 
412 (1961) ; 46 id. 434 (1966). 
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Further, since a price was not inserted for the Mechanicsburg item, 
the bid is not responsive to that item. In 38 Comp. Gen. 819, 821 
(1959), it was stated : 

It is probable that the majority of unresponsive bids are due to oversight or 
error, such as the failure to quote a price, to sign the bid, to furnish a bid bond, 
to submit required samples or data, or the submission of the wrong sample, 
incomplete data, or statements the actual meaning of which was not intended, 
ete. An unresponsive bid does not constitute an offer which may properly be 
accepted, and to permit a bidder to make his bid responsive by changing, adding 
to, or deleting a material part of the bid on the basis of an error alleged after 
the opening would be tantamount to permititing a bidder to submit a new bid. 
It is our opinion that an allegation of error is proper Yor consideration only in 
cases where the bid is responsive to the invitation and is otherwise proper for 
acceptance. [Italic supplied.] 

See, also, 49 Comp. Gen. 749, 752 (1970). In view thereof, the failure 
to quote a price for the Mechanicsburg item may not be corrected as an 
error in bid. , 

In its letter of May 20, 1971, Kings Point states that if its bid 
cannot be corrected to show a bid price for 1,180 units covered by the 
Mechanicsburg destination, our Office should consider_an alternative 
approach to acceptance of its bid. Kings Point alleges that it would 
be in the interest of the Government to award 45,520 units to it and to 
cancel the balance of 1,180 units; that a comparison of its aggregate 
net total bid price of $1,589,886.12 for 45,520 units and Mason & 
Hughes’ aggregate net total bid price of $1,645,669.24 for the entire 
total quantity of 46,700 units shows a difference of $14,200.88; and 
that on the basis of a total price of $14,200.88 for 1,180 units, the unit 
price would be $47.27, which it states is approximately 35 percent 
more than Kings Point’s unit price of $35.64 and Mason & Hughes’ 
unit price of $35.94. Kings Point contends that the Government has a 
right to make the type of award suggested by it pursuant to paragraph 
10(a) of the Solicitation Instructions and Conditions which provides 
that “The contract will be awarded to that responsible offeror whose 
offer conforming to the solicitation will be most advantageous to the 
Government, price and other factors considered.” 

In regard to Kings Point’s contention that by awarding the entire 
total quantity to Mason & Hughes the Government will be paying 
$47.27 each for the 1,180 units covered by the Mechanicsburg destina- 
tion, the contracting officer states that the method by which Kings 
Point arrives at a difference of approximately 35 percent is by ag- 
gregating the difference in price of $14,200.88 over 1,180 units rather 
than the total quantity of 46,700 units; that having applied the differ- 
ence in price to 1,180 units, Kings Point concludes that the Govern- 
ment would be purchasing these 1,180 units at an exorbitant price of 
$47.27 per unit; and that the Government will not be paying a price of 
$47.27 each, as alleged by Kings Point, but that it will be paying a 
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price of $35.23917 per unit net for the entire procurement quantity of 
46,700 units, if purchased from Mason & Hughes. 

The contracting officer contends the unilateral “bargain hunting” 
by the Government, as suggested by Kings Point, would seriously 
affect the rights of the bidders and would impair the integrity of the 
bidding system. It is pointed out by the contracting officer that the 
Government needs the total quantity of 46,700 units; that the differ- 
ence between the net unit prices quoted by Kings Point and Mason & 
Hughes is only $0.31197; that he considers the unit price quoted by 
Mason & Hughes to be reasonable; and that in determining reason- 
ableness, only the unit prices quoted by Kings Point and Mason & 
Hughes should be compared. In support of his recommendation that 
the “all or none” bid of Mason & Hughes be accepted, the contracting 
officer has cited our decisions of July 26 and September 8, 1961, 
B-146213, where we stated that it is proper to make an award on an 
“all or none” bid, which bid is the only one to provide full coverage on 
all items in the solicitation, where the price is considered reasonable 
in the circumstances. 

Our decision, B—146213, cited by the contracting officer, involved an 
invitation in response to which four “all or none” bids were received, 
bidder No. 1 bidding on item 1, bidder No. 2 (Foremost) bidding on 
items 1 and 2, bidder No. 3 bidding on items 1, 2 and 3, and bidder No. 
4 (Regis) bidding on items 1 through 4. The contracting officer in that 
case determined that the circumstances warranted cancellation of the 
invitation. However, our Office concluded that cogent or compelling 
reasons for cancellation were not present; that the original invitation 
should be reinstated; and that the award'should be made to bidder 
No. 4 (Regis). In our decision of July 26, 1961, B-146213, we stated as 
’ follows: 

The basis for the contracting officer’s cancellation and readvertisement was 
that it could not be established clearly that an award to Regis would be in the 
best interests of the Government in view of Foremost’s offer some $6,200 lower 
on the first two items. However, while Foremost offered those two items at a 
lower cost, there were not unqualified bids on items 3 and 4 that could have been 
combined with the bid of Foremost on items 1 and 2 to result in a combination 
of prices that would have been less than the over-all price quoted by Regis. The 
only bidder that offered to furnish the Government everything it desired to 
obtain in the procurement was Regis. While a partial award on items 1 and 2 
could have been made to Foremost at a lower unit cost, the obvious purpose of 
the invitation was to consummate an award or awards for the entire procure- 
ment. Since Regis was the only bidder permitting that result to be accomplished, 
the contracting officer only had to satisfy himself that the prices quoted by Regis 
were reasonable. Regis has stated that the unit prices it quoted were considerably 
below the prices paid on the previous procurement and were in line or below 
prices being paid by military installations within the state. Apparently, this is 
not denied by the procuring facility. Therefore, since Regis was the only bidder 
conforming to all of the Government’s needs, we believe that the contracting 


officer had only to ascertain by a comparison with other procurements whether 
the prices quoted by it were reasonable in the circumstances. 
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In addition, in the September 8, 1961, decision, we stated as follows: 


* * * However, when, as in this case, there is no other combination of bids for 
all the items that would result in a lower price than the aggregate bidder’s price 
and the latter is not shown to be unreasonable, we see no reason why award 
should not be made on the over-all basis. To do otherwise would prejudice the 
interests of the bidder who offered to furnish the Government all of its needs 
and who in so doing had disclosed its prices to the competition. * * * 

We believe in the general proposition that the Government adver- 
tises to secure its needs at the best possible prices and that award of 
the whole contract, when in the best interests of the Government, . 
should be made to a responsive and responsible bidder offering a low 
aggregate bid, even though that bid may be higher on certain items 
than another bid. It also is our opinion that the fact that a partial 
award may be made at a price lower for certain items than the price 
for those items in an “all or none” bid which is low in the overall does 
not per se justify a determination that the “all or none” bid price is un- 
reasonable, nor does it otherwise by itself qualify as a cogent or com- 
pelling reason for cancellation and readvertisement of some of the 
items. 

The record indicates none of the bidders submitted an unqualified 
bid on all four destinations which could be combined with the bid of 
Kings Point on three of the four destinations, namely, Atlanta, Mem- 
phis and Ogden. The contracting officer has stated that the Govern- 
ment needs delivery of the coveralls to all four destinations. We agree 
with the contracting officer that in determining whether an exorbitant 
price would be paid for the coveralls if the “all or none” bid of 
Mason & Hughes were to be accepted, the wnit price quoted by that 
firm would be the proper basis to be used. Since there is a difference of 
only $0.31197 between the net unit prices quoted by Mason & Hughes 
and Kings Point, we believe that there is no basis for concluding that 
the unit price quoted by Mason & Hughes is unreasonable. In this con- 
nection, it is reported that in the last 2 years, the award price for cov- 
eralls ranged from a high of $46.82 to a low of $41.28 for comparable 
quantities, both low and high prices being paid to Kings Point. 

Accordingly, the bid of Kings Point Mfg. Co., Inc., may not be con- 
sidered for award. 


[ B-149270 J 


Appropriations—No Year—Authorization v. Appropriation Act 


Notwithstanding section 101 of the Emergency Home Finance Act of 1970 author- 
ized the appropriation of funds without fiscal year limitation for the purpose of 
adjusting the effective interest charged by Federal home loan banks on borrow- 
ings, the Congress having in section 509 of the Independent Offices and Depart- 
ment of Housing and Urban Development Appropriation Act, 1971, which pro- 
vided the funds to implement the enabling act, restricted the availability of the 
funds appropriated by the act to the current fiscal year unless otherwise ex- 
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pressly provided, the “no-year” provision in the authorization act is not incor- 
porated in the appropriation act so as to meet the requirements of 81 U.S.C. 
718, and, therefore, the funds appropriated for the interest adjustment payments 
by the Federal home loan banks are not available for obligation beyond June 30, 


Appropriations—Obligation—Section 1311, Supplemental Appro- 
priation Act, 1955—Loans—Interest Adjustment 


,in the implementation of the program authorized by section 101 of the Emer- 

“ gency Home Finance Act of 1970 for the adjustment of interest charged by Fed- 
eral home loan banks on borrowings, and for which funds were appropriated on a 
fiscal year basis, an obligation within the meaning of section 1311 of the Supple- 
mental Appropriation Act, 1955, as amended, 31 U.S.C. 200, will come into being 
at the time member institutions request commitments for allowance funds from 
the Federal home loan bank of which they are a member. However, so as not to 
nullify the fiscal year limitation, the expiration of the commitment should occur 
at the end of a reasonable period. Moreover, the home loan bank records con- 
stitute evidence of the obligation, unused commitments will become deobligated 
and may not be reobligated if the period of obligation has expired, and the certi- 
fications required by 31 U.S.C. 200(c) are not to be made by persons below the 
level of chief accounting officer. 


To the Chairman, Federal Home Loan Bank Board, June 23, 1971: 


Reference is made to your letters of May 19 and June 14, 1971, re- 
questing our decision concerning several questions that have arisen in 
connection with the administration of the program authorized by sec- 
tion 101 of the Emergency Home Finance Act of 1970, Public Law 91- 
351, approved July 24, 1970, 84 Stat. 450. 

Section 101 provides as follows: 


Sec. 101. (a) There is authorized to be appropriated not to exceed $250,000,000, 
without fiscal year limitation, to be used by the Federal Home Loan Bank Board 
for disbursement to Federal home loan banks for the purpose of adjusting the 
effective interest charged by such banks on short-term and long-term borrowing 
to promote an orderly flow of funds into residential construction. The disburse- 
ment of sums appropriated hereunder shall be made under such terms and condi- 
tions as may be prescribed by the Board to assure that such sums are used to 
assist in the provision of housing for low- and middle-income families, and that 
such families share fully in the benefits resulting from the disbursement of such 
sums. No member of a Federal home loan bank shall use funds the interest 
charges on which have been adjusted pursuant to the provisions of this section to 
make any loan, if— 

(1) the effective rate of interest on such loan exceeds the effective rate of 
interest on such funds payable by such member by a percentile amount which is 
in excess of such amount as the Board determines to be appropriate in further- 
ance of the purposes of this section ; or 

(2) the principal obligation of any such loan which is secured by a mortgage 
on a residential structure exceeds the dollar limitations on the maximum mort- 
gage amount, in effect on the date the mortgage was originated, which would be 
applicable if the mortgage was insured by the Secretary of Housing and Urban 
Development under section 203(b) or 207 of the National Housing Act. 

(b) Not more than 20 per centum of the sums appropriated pursuant to sub- 
section (a) shall be disbursed in any one Federal home loan bank district. 


Funds to finance the program were provided to the Federal Home 
Loan Bank Board in title IV of the Independent Offices and Depart- 
ment of Housing and Urban Development Appropriation Act, 1971, 
Public Law 91-556, approved December 17, 1970, 84 Stat. 1461, which 
contains the following appropriation: 
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Pian Seperate Ce Sane Sate ees Taras 6. ee Se of adjusting th 
effective interest rates charged by such banks, as authorized by section 101 of 
the Bmergency Home Finance Act of 1970, $85,000, 

The first question presented for our aie is whether the above- 
mentioned $85 million appropriation is available for obligation after 
June 30, 1971. 

Relative to such matter there is for consideration section 7 of the 
act of August 24, 1912, as amended, 31 U.S.C. 718, which provides 
that— 

No specific or indefinite appropriation made subsequent to August 24, 1912, in 
any regular annual appropriation Act shall be construed to be permanent or 
available continuously without reference to a fiscal year unless it belongs to one 
of the following four classes: “Rivers and harbors,” “lighthouses,” “public build- 
ings,” and “pay of the Navy and Marine Corps,” * * * or unless it is made in 
terms expressly providing that it shall continue available beyond the fiscal year 
for which the appropriation Act in which it is contained makes provision. 

Also there is for consideration section 509 of the here-involved appro- 
priation act which provides that— 


No part of any appropriation contained in this Act shall remain available for 
obligation beyond the current fiscal year unless expressly so provided herein. 
As pointed out in your letter we have stated that in the absence of 
legislative history to the contrary, appropriation language specifically 
referring to an authorization act which provides that appropriations 
made pursuant thereto shall remain available for longer than a fiscal 


year operates to incorporate the provisions of the authorizing act into 
the provisions of the appropriation. We have held that such incorpora- 
tion by reference is sufficient to overcome the implication of fiscal year 
availability deriving from the enacting clause of a regular annual 
appropriation act and serves to meet the requirements of 31 U.S.C. 
718. See 45 Comp. Gen. 236 (1965) and 508 (1966). 

You urge that such reference to the authorization act in the ap- 
propriation language also serves to meet the requirement of section 
509 of the appropriation act quoted above. 

While we have found nothing in the legislative history of section 509 
or of similar language contained in various other appropriation acts, 
which precisely describes the intent of such language, it seems evident 
that the purpose thereof is to overcome the effect of our decisions, such 
as those referred to above, regarding the requirements of 31 U.S.C. 718. 
See the discussion of this matter in House Report No. 1040, 88th Con- 
gress, pp. 55-56, which apparently gave rise to the general practice of 
including provisions similar to section 509 in appropriation acts. In 
other words the effect of such language is to require the act making 
the appropriation to expressly provide (rather than by incorporation 
by reference) for availability longer than 1 year if the enacting 
clause is to be overcome as to any specific appropriation contained 
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therein. Otherwise, the use of such language in an appropriation act 
would appear to serve little if any purpose. 

Aside from the effect of section 509, we believe the legislative history 
of this particular appropriation supports the view that the Congress 
intended that the appropriation not be available for obligation beyond 
June 30, 1971. Prior to the enactment of the authorization act, the 
President submitted an estimate for an appropriation of $250 mil- 
lion, such appropriation to be effective only upon the enactment of the 
then pending authorization or similar legislation. The Senate Com- 
mittee on Appropriations, in favorably reporting the then pending 
appropriation bill recommended inclusion of this item together with 
language making such sum “available until expended” and in such 
form the bill was passed by the Senate. 

Before the bill came out of conference the authorization act was 
enacted, and the committee of conference recommended agreement on 
language to reduce the amount to $85 million. Also, the language which 
it recommended contained no provision making such sum available 
until expended. Concerning such action, the statement of the managers 
on the part of the House, printed with the conference report in House 
Report No. 1345, explains that the recommended language— 

Appropriates $85,000,000 for interest adjustment payments to Federal home 
loan banks instead of $250,000,000 as proposed by the Senate. The amount 
provides funds for the first year of this new program. A request for additional 
funds can be considered when there is demonstrated need for additional funding 
and specific plans are developed. - 

As indicated above, in view of such explanation and the omission of 
Senate-approved language that specifically would have made the ap- 
propriation available until expended it is our belief that the Congress 
when it adopted the conference recommendation did not intend that 
this appropriation be available for obligation beyond June 30, 1971. 

You also ask when, under this appropriation and the regulations 
issued pursuant to section 101 of the Emergency Home Finance Act 
of 1970, does there come into being with respect to the appropriation 
an obligation within the meaning of section 1311 of the Supplemental 
Appropriation Act, 1955, as amended, 31 U.S.C. 200. Your letter 
suggests three possible answers. First, you ask whether such obliga- 
tions consist of— 

The outstanding commitments made by Federal Home Loan Banks to member 
institutions under paragraph (b) of section 527.4 of the regulations? If so, may 
the “documentary evidence” required by subsection (a) of the obligation statute 
and the “records” required by subsection (c) of that statute consist of the records 
of the Federal Home Loan Banks respecting such commitments, and may the 
Federal Home Loan Bank Board designate officers or employees of said Banks 


as ee to make the certifications required by subsection (c) of the obligation 
statute 
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It is our understanding that under the program authorized by sec- 
tion 101, referred to in the regulations, 12 CFR 527, as the “Housing 
Opportunity Allowance Program,” funds provided therefor are al- 
located by the Federal Home Loan Bank Board in accordance with a 
formula established therein to the 12 Federal Home Loan Banks. 
Based, in general, on a formula involving the amount of outstanding 
mortgages on single-family dwellings held by them, member institu- 
tions request commitments for allowance funds from the district bank 
of which they are members. 


Section 527.4 of the regulations referred to above reads, in part, as 
follows: 


§ 527.4 Credits to member institutions. 


(a) General. Each member institution having a commitment for allowance 
funds as provided in paragraph (b) of this section will, to the extent of such 
commitment, receive from the Bank of which it is a member a credit against 
interest due on advances in an amount equal to the total amount of allowances 


which the member institution has properly credited on qualifying loans as 
provided in § 527.8. 


(b) Commitments for allowance funds. Any member institution may request 
in writing a commitment for allowance funds from the Bank of which it is a 
member. Commitments will be granted by such Bank, on such basis and for such 
time periods as the Bank may deem advisable, until the Bank’s allocation 
of funds is exhausted. 

(ec) Procedure. Hach member institution which has paid one or more allow- 
ances during a month shall, by the 20th day of the succeeding month, submit a 
report to the Bank of which it is a member, pursuant to paragraph (d) of this 
section. Such member shall deduct, from any subsequent bill for interest due on 
outstanding advances from the Bank, an amount equal to the allowances so 
reported, remitting only the net amount to the Bank. 


As indicated above, your letter sets forth two additional alterna- 
tives, however, you state that the Board presently is operating on the 
basis that an obligation meeting the requirements of 31 U.S.C. 
200(a) (5) comes into being when commitments are made by the 
Federal Home Loan Banks to member institutions under paragraph 
(b) of section 527.4 of the regulations quoted above. 

With respect to grants or subsidies 31 U.S.C. 200 provides that— 


(a) * * * no amount shall be recorded as an obligation of the Government of 
the United States unless it is supported by documentary evidence of— 
. * * * * * « 


(5) a grant or subsidy payable (i) from appropriations made for payment of 
or contributions toward, sums required to be paid in specific amounts fixed by 
law or in accord with formulae prescribed by law, or (ii) pursuant to agreement 
authorized by, * plans approved in accord with and enna by, an or 

* . * *” 

(b) Report wi agency heads in connection with tease for iuapt 
appropriations. 

Hereafter, in connection with the submission of all requests for proposed 
appropriations to the Bureau of the Budget, the head of each Federal agency shall 
report that any statement of obligations furnished therewith consists of valid 
obligations as defined in subsection (a) of this section. 

(c) Same; certifications and records; retention for audit ; prohibition against 
redelegation of responsibility. 

Hach report made pursuant to subsection (b) of this section shall be sup- 
ported by certifications of the officials designated by the head of the agency, 
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therein. Otherwise, the use of such language in an appropriation act 
would appear to serve little if any purpose. 

Aside from the effect of section 509, we believe the legislative history 
of this particular appropriation supports the view that the Congress 
intended that the appropriation not be available for obligation beyond 
June 30, 1971. Prior to the enactment of the authorization act, the 
President submitted an estimate for an appropriation of $250 mil- 
lion, such appropriation to be effective only upon the enactment of the 
then pending authorization or similar legislation. The Senate Com- 
mittee on Appropriations, in favorably reporting the then pending 
appropriation bill recommended inclusion of this item together with 
language making such sum “available until expended” and in such 
form the bill was passed by the Senate. 

Before the bill came out of conference the authorization act was 
enacted, and the committee of conference recommended agreement on 
language to reduce the amount to $85 million. Also, the language which 
it recommended contained no provision making such sum available 
until expended. Concerning such action, the statement of the managers 
on the part of the House, printed with the conference report in House 
Report No. 1345, explains that the recommended language— 

Appropriates $85,000,000 for interest adjustment payments to Federal home 
loan banks instead of $250,000,000 as proposed by the Senate. The amount 
provides funds for the first year of this new program. A request for additional 
funds can be considered when there is demonstrated need for additional funding 
and specific plans are developed. “ 

As indicated above, in view of such explanation and the omission of 
Senate-approved language that specifical]y would have made the ap- 
propriation available until expended it is our belief that the Congress 
when it adopted the conference recommendation did not intend that 
this appropriation be available for obligation beyond June 30, 1971. 

You also ask when, under this appropriation and the regulations 
issued pursuant to section 101 of the Emergency Home Finance Act 
of 1970, does there come into being with respect to the appropriation 
an obligation within the meaning of section 1311 of the Supplemental 
Appropriation Act, 1955, as amended, 31 U.S.C. 200. Your letter 
suggests three possible answers. First, you ask whether such obliga- 
tions consist of— 

The outstanding commitments made by Federal Home Loan Banks to member 
institutions under paragraph (b) of section 527.4 of the regulations? If so, may 
the “documentary evidence” required by subsection (a) of the obligation statute 
and the “records” required by subsection (c) of that statute consist of the records 
of the Federal Home Loan Banks respecting such commitments, and may the 
Federal Home Loan Bank Board designate officers or employees of said Banks 


as a to make the certifications required by subsection (c) of the obligation 
statute 
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It is our understanding that under the program authorized by sec- 
tion 101, referred to in the regulations, 12 CFR 527, as the “Housing 
Opportunity Allowance Program,” funds provided therefor are al- 
located by the Federal Home Loan Bank Board in accordance with a 
formula established therein to the 12 Federal Home Loan Banks. 
Based, in general, on a formula involving the amount of outstanding 
mortgages on single-family dwellings held by them, member institu- 
tions request commitments for allowance funds from the district bank 
of which they are members. 


Section 527.4 of the regulations referred to above reads, in part, as 
follows: 


§ 527.4 Credits to member institutions. 


(a) General. Each member institution having a commitment for allowance 
funds as provided in paragraph (b) of this section will, to the extent of such 
commitment, receive from the Bank of which it is a member a credit against 
interest due on advances in an amount equal to the total amount of allowances 
which the member institution has properly credited on qualifying loans as 
provided in § 527.8. 

(b) Commitments for allowance funds. Any member institution may request 
in writing a commitment for allowance funds from the Bank of which it is a 
member. Commitments will be granted by such Bank, on such basis and for such 
time periods as the Bank may deem advisable, until the Bank’s allocation 
of funds is exhausted. 

(c) Procedure. Each member institution which has paid one or more allow- 
ances during a month shall, by the 20th day of the succeeding month, submit a 
report to the Bank of which it is a member, pursuant to paragraph (d) of this 
section. Such member shall deduct, from any subsequent bill for interest due on 
outstanding advances from the Bank, an amount equal to the allowances so 
reported, remitting only the net amount to the Bank. 


As indicated above, your letter sets forth two additional alterna- 
tives, however, you state that the Board presently is operating on the 
basis that an obligation meeting the requirements of 31 U.S.C. 
200(a) (5) comes into being when commitments are made by the 
Federal Home Loan Banks to member institutions under paragraph 
(b) of section 527.4 of the regulations quoted above. 

With respect to grants or subsidies 31 U.S.C. 200 provides that— 


(a) * * * no amount shall be recorded as an obligation of the Government of 
the United States unless it is supported by documentary evidence of— 
* * * * 


(5) a grant or subsidy payable (i) from appropriations made for payment of 
or contributions toward, sums required to be paid in specific amounts fixed by 
law or in accord with formulae prescribed by law, or (ii) pursuant to agreement 
authorized by, or plans approved in accord with and authorized by, law; or 

* 7 * * * o = 


(b) Report by agency heads in connection with requests for proposed 
appropriations, 

Hereafter, in connection with the submission of all requests for proposed 
appropriations to the Bureau of the Budget, the head of each Federal agency shall 
report that any statement of obligations furnished therewith consists of valid 
obligations as defined in subsection (a) of this section. 

(c) Same; certifications and records; retention for audit ; prohibition against 
redelegation of responsibility. 

Bach report made pursuant to subsection (b) of this section shall be sup- 
ported by certifications of the officials designated by the head of the agency, 
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and such certifications shall be supported by records evidencing the amounts 
et ee nas a0 tntins Semm atienes. Such certifications and 
saseaidlinammiantiapitenandeen ecleeaeannetionentenatioeae The officials 
pry a A =. head of the agency to make certifications may not redelegate 

An dined of the sample commitment forms issued by the 
Federal Home Loan Banks to member institutions disclose that the 
provisions thereof are not uniform. While the terms of some of the 
commitments could be construed as being firm and unconditional, 
others apparently could be revoked or withdrawn at least to the ex- 
tent that the member institution had not committed itself to specific 
borrowers. Also, the forms do not establish a date as to when the com- 
mitment if not utilized will expire. 

However, in your letter of June 14, 1971, you enclosed a copy of a 
draft letter which your General Counsel has prepared for use by the 
District Banks, While that draft letter would unconditionally commit 
a specific number of loans to a member institution, it too makes no 
provision for a cutoff date. Nevertheless, your letter indicates that you 
would have no objection to including a cutoff date in the commitment 
letter if it is believed to be necessary. Since the funds here involved 
are fiscal year funds it would appear a commitment issued to a mem- 
ber institution without any provision for its expiration, could, in effect, 
nullify the fiscal year limitation on the availability of the funds. 

Accordingly, if provision is made in the commitment letter that such 
commitment will expire at the end of a reasonable specified period of 
time, it is our view that such commitment letter would meet the obli- 
gation requirements of 31 U.S.C. 200(a) (5) and the records of the 
Federal Home Loan Banks respecting such commitments may be con- 
sidered as constituting the documentary evidence of such obligations 
as required by said subsection (a). To the extent, of course, that a mem- 
ber institution has not executed loans as of the cutoff date specified in 
the commitment letter, the amount of the unused commitment will 
become deobligated and such amount may not be reobligated if the 
period for obligation has expired. 

Also, while we agree that the Federal Home Loan Bank Board may 
designate officers or employees of the Federal Home Loan Banks to 
make the certifications required by 31 U.S.C. 200(c), such persons 
should not be below the level of the chief accounting officer. In this 
connection, your attention is invited to page 18 of the Conference 
Report on the Supplemental Appropriation Bill, 1955, House Report 
No. 2663, 83d Congress, wherein it is stated that— 

As to subsection (c) it is the intention of the committee of conference that 
the officials designated by the head of [an] agency to make certifications of obli- 
gations shall be those officials having overall responsibility for the recording of 
obligations as distinguished from those engaged in detailed recording operations 


and in no event should the designation be below the level of the chief accounting 
officer of a major bureau, service, or constituent organizational unit. 
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[ B-164786 J 


Postal Service, United States—Appropriations—Transferred From 
Post Office Department—Status 


Although the utilization by the Postal Service of obligated and unobligated 
appropriations available to the Post Office Department on July 1, 1970, the effec- 
tive date of the transition of its functions to the Postal Service is permitted 
under 39 U.S.C. 2002(a) (2), unobligated balances for fiscal year 1970 and prior 
years that had reverted to the Treasury pursuant to 31 U.S.C. 701 would require 
an act of Congress to be made available to the Postal Service for the liquidation 
of valid obligations. However, 1971 appropriations need not be included in any 
reappropriation of funds since they had not expired for obligation or reverted to 
the Treasury. Notwithstanding 39 U.S.C. 1005(e) requires the Postal Service to 
assume the obligation to pay for annual leave that accrued to employees before 
and after the transition, since such leave is not chargeable to the unexpended 
balances of prior year appropriations transferred to the Service, the Federal 
Government pursuant to 39 U.S.C. 2002(a) (2) is liable for the payments. 


To the Postmaster General, June 28, 1971: 


Reference is made to letter of June 2, 1971, from Assistant Post- 
master General J. W. Hargrove, requesting our concurrence in certain 
guidelines relating to the transition of the Post Office Department 
to the Postal Service on July 1, 1971, pursuant to the Postal Reorgani- 
zation Act, Public Law 91-375, approved August 12, 1970. 

With respect to such transition section 2002(a)(2) of Title 39, 
United States Code, as enacted by the Postal Reorganization Act, pro- 
vides that— 

(2) All liabilities attributable to operations of the former Post Office Depart- 
ment shall remain liabilities of the Government of the United States, except that 
upon commencement of operations of the Postal Service, the unexpended bal- 
ro of appropriations made to, held or used by, or available to the former 


Department and all liabilities chargeable thereto shall become assets 
and liabilities, respectively, of the Postal Service. 


and section 1005(e) of such Title 39 provides that— 


Sick and annual leave, and compensatory time of officers and employees of the 
Postal Service, whether accrued prior to or after commencement of operations of 
the Postal Service, shall be obligations of the Postal Service under the provisions 
of this chapter. 

It is reported that as of June 30, 1971, the Post Office Department 
will have an unfunded liability for employees’ accrued annual leave 
in the estimated amount of $368 million. — 

In @ memorandum dated May 28, 1971, a copy of which was fur- 
nished us, your General Counsel states that section 2002 (a) (2), quoted 
above, establishes the rule that unfunded liabilities remain with the 
United States, while funded liabilities are transferred to the ree 
Service. This, he states, is true notwithstanding section 1005(e), also 
quoted above, relating to obligations for accrued annual and sick leave, 
in that such provision was placed in the Postal Reorganization Act in 
order to reassure postal employees that their accumulated leave 
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would be honored and reflects no judgment as to how such liability 
would be funded. 

The General Counsel notes, however, that his position is not shared 
by the Office of Management and Budget in that the fiscal year 1972 
Budget Appendix, at page 845, states— 

At the beginning of 1972 the Postal Service will carry a liability of $368,500 


thousand from the former Post Office Department for earned and unused annual 
leave of postal employees. It is anticipated that this liability will be funded over 
a period of years through the rate-making process. 

With this exception, the 1972 budget provides for full financing and places the 
Postal Service in a financial position to meet its obligations and commitments in 
a timely manner. 


It is his opinion that the position taken by the Office of Manage- 
ment and Budget is untenable in that there is no justification for any 
“exception” to the unfunded liability role contained in section 2002 
(a) (2) and it is quite unreasonable for future ratepayers to have to 
pay for past accumulations of annua] leave. He then concludes that 
unless the accrued annual leave can be funded at the time the Postal 
Service commences operations, it cannot lawfully be transferred to 
or assumed by the Postal Service. 

Section 1(a) of the act of July 25, 1956, 70 Stat. 647, as amended, 
31 U.S.C. 701 (a) , provides as follows: 


(a) The account for each appropriation available for obligation for a definite 
period of time shall be closed as follows: 

(1) On June 30 of the second full fiscal year following the fiscal year or years 
for which the appropriation is available for obligation, the obligated balance 
shall be transferred to an appropriation account of the agency or subdivision 
thereof responsible for the liquidation of the obligations, in which account shall 
be merged the amounts so transferred from all appropriation accounts for the 
same general purposes ; and 

(2) Upon the expiration of the period of availability for obligation, the un- 
obligated balance shall be withdrawn and, if the appropriation was derived in 
whole or in part from the general fund, shall revert to such fund, but if the ap- 
propriation was derived solely from a special or trust fund, shall revert, unless 
otherwise provided by law, to the fund from which derived : Provided, That when 
it is determined necessary by the head of the agency concerned that a portion of 


the unobligated balance withdrawn is required to liquidate obligations and effect 
adjustments, such portion of the unobligated balance may be restored to the 
appropriate accounts. 

Since the obligated balances of such prior year appropriations can 
be used only to liquidate such prior year obligations and since the un- 


obligated balances thereof have reverted to the general fund of the 


Treasury, and thus are not available to the Post Office Department ex- 
cept as such amounts may be needed to liquidate such prior year obli- 
gations, the unobligated balances may not be withdrawn from the 
Treasury except pursuant to an appropriation made by law. See Article 


I, section 9, clause 7, of the Constitution of the United States, Con- 


sequently, and since section 2002(a) (2) does not in specific terms ap- 
propriate to the Postal Service the unexpended unobligated balances 
of fiscal year 1970 and prior year appropriations made to the Post 


Office Department and returned to the general fund of the Treasury 
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as required by law, it may not be construed as having.done so in view 
of section 9 of the act of June 30, 1906, 34 Stat. 764, 31 U.S.C. 627, 
which provides that no act of Congress shall be construed to make an 
appropriation out of the Treasury of the United States “Unless such 
act shall, in specific terms, declare an appropriation to be made.” See 
13 Comp. Gen. 77 (1933). The Postal Service, however, may exercise 
the right to have such unobligated balances restored to the extent pro- 
vided in the cited act of July 25, 1956, for the liquidation of valid ob- 
ligations against prior year appropriations. Annual leave becomes a 
valid obligation against the appropriations current at the time it is 
taken. 

In view of the fact that under the provisions of section 15(a) of the 
Postal Reorganization Act, 39 U.S.C. Prec. 101 note, the Board of 
Governors could have provided that the Postal Service begin opera- 
tions during the course of a fiscal year as well as at the beginning of a 
fiscal year, it seems evident that the language contained in section 
2002(a)(2) was primarily intended to permit the Postal Service to 
utilize the obligated and unobligated portion of appropriations that on 
the date of transition were otherwise available to the Post Office — 
Department in order that the Postal Service might liquidate the obli- 
gations incurred against such appropriations and that it might finance 
its operations to the end of the fiscal year from the unobligated portion. 

It is our view that the express provisions of section 1005(e) require 
that the Postal Service assume the obligation to pay for annual leave 
accruing both before and after commencement of operations of the 
Postal Service notwithstanding that such section does not provide any 
funding therefor. Since the liability for accrued annual leave is not 
chargeable to unexpended balances of prior year appropriations trans- 
ferred to the Postal Service, such liability remains a liability of the 
Federal Government as specifically provided in section 2002(a) (2), 
quoted above. 


What is said above is applicable to the unobligated balances of fiscal 


year 1970 and prior appropriations. The annual appropriations for 
fiscal year 1971, however, had not expired for obligation nor been 
returned to the Treasury at the time the Postal Reorganization Act was 


enacted and it is not necessary that a current appropriation be reappro- 


priated in order to be made available, under authority of a later law, 
for purposes other than those specified when the appropriation act was 
passed. See 23 Comp. Dec. 167, 171 (1916). It is our view, therefore, 
that both the obligated and unobligated balances of the annual appro- 


priations for the fiscal year 1971 will be available to the Postal Service. 


If, as indicated by your General Counsel, it is felt that it would be 
quite unreasonable for future ratepayers to have to pay for past accu- 
mulations of annual leave as indicated in the 1972 Budget Appendix, an 
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alternative would be to request appropriations therefor pursuant to 
section 2004 of the revised Title 39 which reads as follows: 


Such sums as are necessary to insure a sound financial transition for the Postal 
Service and rate policy consistent with chapter 36 of this title are hereby 
authorized to be appropriated to the Fund without regard to fiscal year limitation. 

We express no opinion as to whether there is a real need to fund the 
accrued liability for annual leave nor, if a need therefor exists, the 
manner in which it should be funded. 


[ B-172593 J 


Bids—Two-Step Procurement—Technical Proposals—Deficien- 
cies—Minor Deviations 

The minor revision of an unpriced technical proposal, the first-step of a two-step 
procurement for a retrieval system, that had initially been found unacceptable 
was not prejudicial to other bidders for the Government under the procedure 
contemplated by paragraph 2-503.1 ASPR, is free to discuss a submitted proposal 
with an offeror if clarification or additional information will bring a proposal to 
an acceptable status since the two-step procedure extends the benefits of advertis- 
ing to procurements previously negotiated, and while the second-step of the pro- 
cedure is conducted in accordance with formal advertising, the first-step con- 
templates maximizing competition. Therefore, the low bidder originally incorrect- 
ly placed in the unacceptable category, having submitted an acceptable technical 
proposal and confirmed the extremely low price bid may properly be awarded 
a contract. 


To SI Handling Systems, Incorporated, June 28, 1971: 

Further reference is made to your letter dated April 12, 1971, pro- 
testing against the award of a contract under letter request for tech- 
nical proposals (Step 1), issued October 7, 1970, and invitation for 
bids No. DAAG36-71-B-0038 (Step 2), issued February 10, 1971, 
by the Department of the Army, New Cumberland Army Depot, Har- 
risburg, Pennsylvania. 

Step 1 was issued October 7, 1970, and invited unpriced technical 
proposals for services and material for the manufacture and opera- 
tional installation of an Automated Bin Material Storage/Retrieval 
System at New Cumberland Army Depot in accordance with pur- 
chase description specifications. Of the six technical proposals re- 
ceived, four were found to be “reasonably susceptible of being made 
acceptable by additional information clarifying or supplementing, but 
not basically changing the proposals as submitted” in accordance 
with Armed Services Procurement Regulation (ASPR) 2-503.1(e) 
(ii). The four offerors in the “reasonably susceptible” category were 
advised by telephone and confirmatory letters on January 25, 1971, 
to submit clarifications of their proposals by January 29, 1971. On 
February 2, 1971, the Committee for review concluded that these four 
proposals were acceptable. The two unacceptable offerors, Page Air- 
ways, Incorporated (PAT), and Mobility Systems, Incorporated, were 
notified of this determination by letter dated February 3, 1971. 

The record further shows that PAT, by telegram dated February 8, 
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1971, requested an opportunity to discuss the rejection of their pro- 
posal. The contracting officer advised PAI by letter dated February 11, 
1971, that they could present a written rebuttal to the rejection of their 
proposal to determine if a meeting should be held. Meanwhile, Step 2 
was issued on February 10, 1971, to the four “acceptable” firms, specify- 
ing a bid opening date of March 12, 1971. On February 18, 1971, PAT 
submitted clarifying technical information contending their technical 
proposal needed only minor revision to be considered acceptable. A fter 
review of this information the Evaluation Committee determined 
that the clarifications submitted were minor in nature and on Febru- 
ary 25, 1971, advised PAI that a meeting would be appropriate. On 
February 26, 1971, a meeting was held with PAI at the conclusion of 
which it was determined that the Government had inappropriately 
rejected PAI’s technical proposal because the information submitted 
was sufficient to declare PAI’s technical proposal as acceptable. Thus, 
on February 26, 1971, an invitation was issued to PATI and the bid 
opening date was extended by amendment, to March 23, 1971. The 
Commerce Business Daily in Issue PSA-5268 dated March 4, 1971, 
publicized this action. On March 23, 1971, the bid opening results 
showed the two lowest bidders to be: 

a. Page Airways, Inc.—$689,745 

b. SI Handling Systems, Inc.—$1,361,591 

In view of the wide variance in prices between the low bidder and 
the other bidders, on March 24, 1971, the contracting officer in accord- 
ance with ASPR 2~-406.3(e) (1) (i) requested verification of PAI’s 
bid and requested reassurance from the Evaluation Committee that 
the PAI technical proposal did meet the requirements of the Purchase 
Description. As a result of the Evaluation Committee’s reply, PAI was 
advised on April 6, 1971, of the areas of the purchase description 
which the Committee felt had the greatest potential for error and PAI 
was requested to consider particularly these areas in verification of 
their bid. By letter dated April 12, 1971, PAI verified their bid price 
as submitted and stated that they “are prepared to stand by their 
figures and specifications as offered.” Thereafter, a preaward survey 
by DCASD, Rochester, recommended award to PAI. 

You contend that the PAI proposal should not have been accepted 
since initially only four bidders were approved to bid under Step 2 
as published in the Commerce Business Daily. You, also, request con- 
firmation that PAT is offering a system which fully complies with the 
specification. In this regard, you point out that the other bidders are 
within 12 percent of each other and are “all constantly engaged in the 
material handling business.” 

It is administratively reported that the Technical Committee evalu- 
ated all technical proposals in accordance with the Government re- 
quirements as set forth in the Purchase Description. No deviation in 
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the specification was permitted. The Technical Review Committee 
compared the system proposed by PAI with those of the other bid- 
ders and found several areas of engineering innovations in the PAI 
proposal which nevertheless result in fully meeting the requirements 
of the purchase description but apparently permit the lower bid price. 
Concerning comparability, it is stated that this can only be answered 
by the fact that the Government has determined that the technical 
proposal submitted by PAI as well as those of the other bidders meet 
the requirements of the purchase description. 

As you know, after submission of a proposal under “Step 1” of a 
“Two-Step procurement,” the Government is free to discuss a sub- 
mitted proposal with the offeror if clarification or additional informa- 
tion could bring the proposal to an acceptable status. This is in accord- 
ance with the procedures set out in the letter request for technical 
proposals (Step 1), and is contemplated in ASPR 2-503.1. 

The Two-Step procedure was initiated to extend the benefits of ad- 
vertising to procurements which previously were negotiated. While 
the second step of this procedure is conducted in accordance with the 
rules of formal advertising (ASPR 2-503.2), the first step, in further- 
ance of the goal of maximized competition, contemplates the qualifica- 
tion of as many sources as possible within the given time limits. The 
purpose of limiting the consideration to a specified time is primarily 
for the Government’s benefit. 40 Comp. Gen. 35; d. 40. In the instant 
case, the Evaluation Committee advised the Procurement Division 
on February 26, 1971, regarding the PATI technical proposal that : 

1. * * * it becomes increasingly apparent that the original decision to reject 
their proposal without discussion or clarification was inappropriate. Those items 
originally deemed objectionable have all been resolved. The original proposal 
as presented should have qualified Page Airways for the “reasonably acceptable” 
category. However, the misinterpretation of the severity of the discrepancies con- 
tained therein led us to the original rejectior. 

2. Those clarifications submitted were of a minor supplemental nature and 
did not comprise a basic or substantial change to the original proposal. * * * 

8. Upon a full and comprehensive review of the clarifications submitted to- 
gether with the basic technical proposal, there is no doubt that Page Airways 
qualifies for the acceptable category. * * * 

We can see no prejudice to the other four bidders by the action taken 
in regard to the PAT proposal. In view of the above, showing that 
PATI was incorrectly placed in the unacceptable category originally, 
we will not object to the award to the low bidder. See 43 Comp. Gen. 
255 (1963). 

Accordingly your protest is denied. 


[ B-169738 J 


Pay—Drill—Training Assemblies—Increases—Retroactive Adjust- 
ment Entitlement 


A member of the Army National Guard who was on active duty for training on 
April 15, 1970, whether or not fulfilling his REP 63, a term meaning an obii- 
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gation incurred under the Reserve Pnlistment Program of 1968 to serve on active 
duty training for a period of at least 4 months and to serve in a Reserve com- 
ponent until the sixth anniversary of the date of enlistment, is not entitled toa 
retroactive increase in basic pay for inactive duty training drills attended subse- 
quent to December 31, 1969, and before April 15, 1970, since both under the 
pertinent provisions of the Career Compensation Act and National Guard regula- 
tions a member of the National Guard on full-time training duty cannot be in 
a “drill pay status” while on active duty, and the acts of December 16, 1967, and 
April 15, 1970 only authorize a retroactive adjustment in basic pay under the 
1970 rates if the member was in a “drill pay status” on April 15, 1970. 


To Major C. A. Ancharski, Department of the Army, June 29, 1971: 

We refer further to your letter of December 24, 1970 (file reference 
AHBDB-F), forwarded here by letter dated March 25, 1971, from the 
Office of the Comptroller of the Army, requesting a decision as to the 
propriety of paying 15 members of the Army National Guard, who 
were on active duty for training on April 15, 1970, a retroactive in- 
crease in basic pay for inactive duty training drills attended subse- 
quent to December 31, 1969, under the circumstances disclosed, Your 
request has been assigned control No. DO-A-1117 by the Department 
of Defense Military Pay and Allowance Committee. 

In view of the Department of the Army Messages 161819Z and 
291649Z, April 1970, cited by you, you say that doubt exists as to the 
validity of making payment on the supplemental payroll since the 
messages contain certain restrictions to the effect that “A member who 


was on Active Duty for Training on April 15, 1970, but who was not 
in a Drill Pay Status on that date, is not entitled to any retroactive 
adjustment for drills performed after December 31, 1969.” You express 
further doubt in the matter in the light of our decision of May 22, 
1970, 49 Comp. Gen. 796. 

You specifically ask: 


a. Is a member of the Army National Guard considered to be in both an 
“Active Duty for Training Status” (by reason of fulfilling his RDP 63 obligation) 
and a “Drill Pay Status” on April 15, 1970, thereby, enabling him to qualify for 
payment of the retroactive portion of the Uniformed Services Pay Increase of 
1970, for Inactive Duty Training Drills attended subsequent to December 31, 
1969? 

b. Is a member of the Army National Guard considered to be in both an “Active 
Duty for Training Status” (other than fulfilling his REP 68 obligation) and a 
“Drill Pay Status” on April 15, 1970, thereby enabling him to qualify for pay- 
ment of the retroactive portion of the Uniformed Services Pay Increase of 1970, 
for Inactive Duty Training Drills attended subsequent to December 31, 1969? 


In our decision of May 22, 1970, 49 Comp. Gen. 796, which you cite, 
we were asked the following questions: 


1. Is a member who was in a “drill pay status” on April 15, 1970, and who 
performed active duty or active duty for training prior to that date but sub- 
sequent to December 31, 1969, entitled to ‘a retroactive increase in basic pay for 
such active duty or active duty for training? 

2. Is a member who was on active duty or active duty for training on April 15, 
1970 but who was not in a drill pay status on that date entitled to a retroactive 
wa for drills performed after December 31, 1969 but prior to April 15, 
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_ After considering the applicable provisions of law, its legislative 
history and implementing regulations, we held in the decision of 
May 22, 1970, that: 

* * * in the absence of some other specific statutory authority, there is no 
basis to authorize a retroactive increase in basic pay, other than that received 
under section 206 of title 37, for a member of the National Guard or a member 
of a Reserve component who was in a “drill pay status” on April 15, 1970, but 
who performed active duty prior to that date (January 1 to April 14, 1970) ina 
status different from that prescribed in section 206 of title 37. Accordingly, 
question 1 is answered in the negative. For the same reasons, and since the 
member in question 2 was not in a “drill pay status” on April 15, 1970, that 
question is also answered in the negative. 

In asking whether a member may be considered in an “active duty 
for training status” and in a “drill pay status” on the same day, namely, 
April 15, 1970, your questions seem to be premised on whether a mem- 
ber’s “active duty for training status” on April 15, 1970, is affected 
in any way “(by reason of fulfilling [or not fulfilling] his REP 63 
obligation ).” 

The term “REP 63 obligation” is explained-in paragraph 1-3d 
(1) (d), Army Regulation 135-90, as meaning an obligation incurred 
under the Reserve Enlistment Program of 1963 (REP 63) (10 U.S.C. 
511(d)) to serve on active duty for training for a period of at least 
4 months and to serve in a Reserve component until the sixth anniver- 
sary of the date of enlistment. “Active duty for training” is defined 
in Army Regulation 310-25, as follows: ; 

Full-time duty in the active military serviee of the United States, with or 
without pay for training purposes. This includes the initial period of training 
required by 10 U.S.C. 511(d) for enlisted members of the Army National Guard 
of the United States and Army Reserve and, with respect to the Army Reserve, 
annual training, attendance at Army service schools, participation in small arms 
competition, short tours of active duty for apecial projects, attendance at mili- 
tary conferences and participation in a command post exercise, field training 
exercise, or maneuver, under 10 U.S.C. 672('b), 672(d) or 683. 

It appears from the enclosures forwarded with your request for 
decision that on April 15, 1970, the members of the National Guard 
here involved were participating in the 4-month minimum active duty 
for training established by the act of September 3, 1963, Public Law 
88-110, 77 Stat. 134, 10 U.S.C. 511, which you refer to as “Active 
Duty for Training Status * * * (REP 63 Training).” 

That 1963 law established a 6-year Reserve Enlistment Program 
(“REP 63”) of training, under which the member enlists in the Ready 
Reserve of any Reserve component of the Armed Forces or National 
Guard to serve as a member of an organized unit thereof in accord- 
ance with 10 U.S.C. 270 or 32 U.S.C. 502 and in addition performs 
“active duty for training with an armed force for not less than four 
consecutive months.” Section 502 of Title 32, U.S. Code, establishes 
the program of inactive duty training drills and training at encamp- 
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ments, maneuvers, outdoor target practice, or other exercises, at least 
15 days each year, for members of the National Guard. 

The term “active duty” is defined in 10 U.S.C. 101, 32 U.S.C. 101, 
and 37 U.S.C. 101, as including “full-time training duty.” It is clear 
that active duty for training pursuant to the 1963 law as well as other 
active duty for training is full-time training duty and is “active duty” 
within the meaning of Titles 10, 32, and 37, United States Code. 

Section 501(a) of the Career Compensation Act of 1949, 63 Stat. 
825, 37 U.S.C. 301(a) (1958 ed.), the pertinent part of which is now 
codified in 37 U.S.C. 206, contained the provisions of law governing 
pay (“drill pay”) for inactive duty training of members of the Na- 
tional Guard, and section 201(e) of the 1949 law (now codified in 37 
U.S.C. 204(e)) contained the provisions of law authorizing the pay- 
ment of “basic pay” (active duty pay) authorized in section 201 (a) 
thereof to members of the National Guard when on active duty, full- 
time training duty, and when such members are entitled by law to 
receive the same pay as that authorized for members of the Regular 
components of the armed services. Subsection 501(e) of the 1949 pay 
law, 37 U.S.C. 301(e), provided that the provisions of subsection 
501(a) thereof “shall not apply when such members are entitled to 
receive basic pay as provided for in title II of this Act,” which in- 
cluded section 201 of that law governing “basic pay.” 

The pertinent provisions of the Career Compensation Act as now 
codified in Title 37, U.S. Code, contain similar provisions. Section 204 
thereof authorizes the payment of basic pay provided in 37 U.S.C. 
203 to members of the National Guard when participating in full- 
time training or training duty with pay and subsection 206(a) pro- 
vides for the payment of “drill pay” to members of the National 
Guard for inactive duty training who are “not entitled to basic pay 
under section 204 of this title.” In addition section 309 authorizes 
additional pay for performance of administrative duty to certain offi- 
cers of the National Guard, but provides that such section “does not 
apply to an officer who is entitled to basic pay under section 204 of this 
title.” 

Under those provisions the members concerned can not be in an 
active duty status and an inactive duty training status at the same 
time. It necessarily follows, therefore, that a member of the National 
Guard on full-time training duty (“active duty for training with an 
armed force for not less than four consecutive months”) under the 
provisions of Public Law 88-110, 10 U.S.C. 511, or otherwise in an 
active duty for training status, can not be in a “drill pay status” under 
the provisions of the Carter Compensation Act, as codified in Title 
87, U.S. Code, while on active duty for training. 

National Guard Regulation 350-1 defines “inactive duty training” 
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and “active duty for training” as meaning (quoting in part para- 
graphs 3a and c) : 
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Under the provisions of paragraph 10, National Guard Regulation 
87—-104-2, currently in effect, a federally recognized officer, warrant 
officer, or enlisted member of the National Guard is considered to be 
in an inactive duty training status except, as here material, when he 
is “(1) On active duty in a Federal status” and “(2) On active duty 
for training or on full-time training or duty.” Prior regulations on 
this subject provided in paragraph 10, National Guard Regulation 
No. 58, dated December 5, 1956, that a federally recognized officer, war- 
rant officer or enlisted man is in an “armory drill pay status” except 
“(1) When he is entitled to Federal pay for active duty for training.” 
See also paragraph 26, NGR 58 dated March 30, 1961, and paragraph 
80, NGR 58, dated February 15, 1964. 

It will be seen that the National Guard regulations differentiate 
between a member on “active duty for training” and a member in a 
“drill pay status”—inactive duty training status. In other words, the 
regulations recognized that a member cannot hold those two statuses 
concurrently on the same day for pay purposes. 

Section 7 of the act of December 16, 1967, 81 Stat. 654, 37 U.S.C. 
208 note, in conjunction with section 5 of the act of April 15, 1970, 
84 Stat. 197, 5 U.S.C. 5882 note, and implementing regulations, ex- 
pressly authorized a retroactive adjustment in basic pay under the 
1970 rates for a member of the National Guard or a member of a Re- 
serve component of the uniformed service who was in a “drill pay 
status” on “April 15, 1970.” The member is either in a “drill pay 
status” or in an “active duty for training status” on April 15, 1970. 
He may not, as your questions suggest, be considered as being in both 
statuses on the same day for retroactive pay purposes. 

In the light of the above, and since, as you state, the members in 
question were in an “active duty for training status” on April 15, 
1970—not in a “drill pay status”—their situation falls within question 
2 and the answer to that question in our decision of May 22, 1970. 

Accordingly, as to the personnel here involved, there is no basis 
for authorizing a retroactive increase in basic pay for inactive duty 
training drills performed subsequent to December 31, 1969, and before 
April 15, 1970. The vouchers and supporting papers will be retained 
here. 


INDEX DIGEST 


=e sS 


July 1, 1970—June 30, 1971 


ABSENCES Page 
Leaves of absence. (See Leaves of Absence) 
ACCOUNTABLE OFFICERS 
Relief 
Procedural changes 
Postal Service 
The new sec. 39 U.S.C. 2601(b), which places responsibility to relieve, 
compromise, or otherwise settle relief cases concerning Postal matters 
in Postal Service and removes U.S. GAO from process does not have effect 
of setting aside decisions already made by GAO on relief matters under 
81 U.S.C. 82a-1 or 39 U.S.C. 2401. Although procedural or remedial 
statutes such as 39 U.S.C. 2601(b) are not subject to general rule against 
retroactive application and they apply to all accrued, pending, and 
future actions, steps already taken, pleadings, and all things done under 
old law stand, unless contrary intent is manifested. Since change in 
procedural law does not operate retroactively, new authority of 39 U.S.C. 
2601(b) does not extend to affect, change, or modify actions taken by 
GAO on postal relief matters prior to effective date of section_......-- 731 


ADMINISTRATIVE DETERMINATIONS 

Conclusiveness 

Contracts 

Disputes 
Law questions 

Interpretation of “Time for Delivery” provision in contract for court 
reporting and transcription service of hearings before National Trans- 
portation Safety Board, Department of Transportation, is question of 
law and not of fact for resolution under “Disputes” clause of contract. 
Requirement to deliver transcripts originating outside of Washington, 
D.C., to Docket Section of Board, located in Washington, within 10 days, 
means transcripts must be in custody of specified office within 10 calendar 
days from date of hearing, and mere fact of mailing transcripts before 
expiration of 10-day period does not constitute full compliance with 
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Discretionary v. mandatory 

Omission of addresses of subcontractors listed by prime contractor in 
bid submission is minor informality that may be waived under sec. 
1-2.405 of Federal Procurement Regs. when contracting agency can 
independently determine omitted addresses from readily available infor- 
mation—contractor register, telephone directories, agency records—as 
well as from personal knowledge. Since incompleteness of bid did not 
result in ambiguity that requires clarification by bidder, no possibility of 
bid shopping exists, nor is bid nonresponsive on basis bidder was given 
“two bites at the apple.” Extent to which contracting agency will extend 
its search for similarly named firms is discretionary matter ; and if dis- 
cretion is abused, protest could be filed with U.S. GAO_........_. cme. aan 
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ADVERTISING 


Advertising v. negotiation distinctions 
While rigid rules applicable to formally advertised procurements 
generally require award to lowest (price) responsive, responsible bidder, 
flexibility inherent in concept of negotiation permits award to be made 
to best advantage of Govt., price and other factors considered. Therefore, 
utilization in “competitive negotiation” of price as factor in selection of 
contractor will not adversely affect selection of qualified contractor by 
Forest Service for performance of firefighting services 
AGENTS 
Of private parties 
Authority 
Contracts 
Signatures 
Under rule that there is no prohibition to furnishing proof of agency 
after bid opening—although requiring bidders to submit such proof 
before bid opening is recommended to avoid challenges from other 
bidders—confirmation after bid opening of employee’s authority to bind 
his employer was properly accepted and bid considered responsive, 
entitling low bidder to contract award 
AGRICULTURE DEPARTMENT 
Milk indemnity program 
Contamination of milk 
Milk indemnity payments authorized by Pub. L. 90-484 to be made to 
dairy farmers who are directed to remove milk from commercial markets 
because milk contained residues of chemicals registered and approved 
for use by Federal Govt., may not be allowed pursuant to Pub. L, 91-127 
when milk is removed as result of farmer’s, willful failure to follow 
procedures prescribed by Govt. Where dairy farmer predicates milk 
indemnity claim on compliance with procedures for use of DDT pesti- 
cides on cotton fields sprayed from airplanes; it is not sufficient that it 
cannot be proved farmer was at fault; but rather to receive indemnity 
payments for contaminated milk, burden is on farmer to establish that 
he was not at fault 
ALASKA 
Employees 
Transfers 
Within Alaska 
Relocation expenses 
Employees of Federal Highway Administration who are transferred 
between duty stations within State of Alaska are only entitled to sub- 
sistence expenses for period of 30 days while occupying temporary 
quarters with their dependents, which is period prescribed in 5 U.S.C. 
5724a (a) (3) and implementing regulations when new official station is 
located within U.S., its territories or possessions, Commonwealth of 
Puerto Rico, or Canal Zone. Extension of subsistence allowance for 
additional period of up to 80 days occupancy of temporary quarters 
applies only when employee transfers to or from Hawaii, Alaska, terrt- 
tories or possessions, Commonwealth of Puerto Rico, or Canal Zone, and, 


therefore, employees transferred within Alaska are subject to 80-day 
limitation 





ALIENS 
Employment 
Compensation payments 
Overpayments 
Authority in 5 U.S.C. 5584 to waive erroneous payments of compen- 
sation made to employees of executive agencies is applicable to non-U.8. 
citizens employed by U.S. in foreign areas, as term “employee” as used 
in sec. 5584 means employee as defined in 5 U.S.C. 2105; that is, indi- 
vidual appointed in “civil service,” which constitutes all appointive posi- 
tions in executive, judicial, and legislative branches of Govt., except 
positions in uniformed services (5 U.S.C. 2101(1) ). Therefore, Philippine 
citizen, properly appointed to position in executive branch to perform 
Federal function supervised by Federal employee, is employee under 
5 U.S.C. 5584 and entitled to waiver of erroneous compensation payments 
without regard to fact employment is under labor agreement with 
Philippine Govt 
Retired 
Member of the United States military 
Retired pay eligibility. (See Pay, retired, foreign residence effect) 
ALLOWANCES 
Evacuation allowances 
Overseas civilian employees 
Under broad authority in 5 U.S.C. 5523(b), special allowances, pre- 
scribed by Standardized Regs. incident to é¢vacuation of dependents at 
overseas post of duty, may be paid to employee in behalf of dependents 
who are not at his post at time of evacuation but who are directly af- 
fected by orders. However, as payments of additional allowances for un- 
usual expenses must be attributable to post evacuation order, when de- 
pendents are absent for personal reasons at time evacuation order issues, 
with no intention of returning to post for duration of evacuation, em- 
ployee is not entitled to special allowance, having incurred no unusual 
expenses; but if an absent dependent is prevented from returning by 
reason of evacuation order issued during his absence, unusual expenses 
incurred are payable from time intended return is blocked 
Separate maintenance allowance paid at lower rate than special allow- 
ance authorized when dependents are evacuated from overseas post of 
employee, involves situations where dependents are not permitted to 
reside at employee’s post under circumstances known well in advance 
to allow for reasonable planning and, therefore, serves different purpose 
than special allowances authorized incident to evacuation of dependents 
who, intending to reside at employee’s post, are prevented from so doing 
by emergency under circumstances which do not permit orderly plan- 
ning of employee’s household. Furthermore, sec. 262.82 of Standardized 
Regs. prohibits payment of separation allowance for period that is less 
than 90 daye—a limitation that does not apply to special allowance____ 
Family separation. (See Family Allowances, separation) 
Military personnel 
Dislocation allowance 
Members with dependents. (See Transportation, dependents, military 
personnel, dislocation allowance) 
Excess living costs outside United States, etc. (See Station Allowances, 
military personnel, excess living costs outside United States, etc.) 
Quarters allowance. (See Quarters Allowance) 
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ALLOWANCES—Continued 
Subsistence. (See Subsistence Allowance) 
Temporary lodging allowance 
Military personnel. (See Station Allowances, military personnel, tem- 
porary lodgings) 
ANNUAL LEAVE 
(See Leaves of Absence, annual) 


ANTITRUST MATTERS 
Labor organizations 
The jurisdiction to enforce antitrust statutes lies with Dept. of Justice 
and U.S. General Accounting Office is without authority to issue de- 
termination respecting applicability or violation of statutes, However, 
under 15 U.S.C. 17, labor organizations engaged in lawful pursuits are 
exempted from restrictions of antitrust statutes. 
APPOINTMENTS 
Applications for employment 
Conditional 


Indication in Standard Form 57, Application for Federal Dmployment, 
that applicant would not accept employment outside State of residence 
does not make him as Federal employee immune from reassignment, as 
purpose of Form 57 is to inform appointing officers and not to embody 
contract of employment; and, therefore, condition imposed in employ- 
ment application does not entitle employee who refuses to accept re- 
assignment outside initial State of employment in interests of Govt. 
to severance pay authorized in 5 U.S.C. 5595 for employees involuntarily 
separated from service through no fault of their own_ 
Discrimination 

Race or sex 8 

Upon determination that employee who rectived excepted Schedule 
B appointment at grade GS-9 was discriminated against because of race 
or sex, which is expressly prohibited by 5 U:S.C. 7154(b) and 5 CFR 
718.202, as she qualified for a GS-11 position and was assigned and 
performed work warranting a GS-11 classification, correction of per- 
sonnel action and adjustment in pay is legally justified on basis original 
classification and appointment as GS-9 was illegal, and corrective 
action is not viewed as retroactive promotion such as ordinarily is 
i acne die etieeineeeieenl a 

APPROPRIATIONS 
Availability 
Expenses incident to specific purposes 
Necessary expenses 

Propriety of Forest Service of Dept. of Agriculture to use appropriation 
entitled “Forest Protection and Utilization” for payment of plastic litter 
bags is for determination on basis of whether contract involved is rea- 
sonably necessary or incident to execution of program or activity au- 

thorized by appropriation. If no other appropriation provides more 
specifically for items such as litter bags, appropriation may be used to 
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APPROPRIATIONS—Continued 
Availability—Continued 
Indigent persons 
Court costs 
Psychiatric examination of criminal defendant to determine his mental 
competency to understand proceedings against him or assist in his own 
defense authorized by subsec. (e) of Criminal Justice Act of 1964, 18 
U.S.C. 8006 A(e), providing for investigative, expert, or other services 
necessary to adequate defense to 18 U.S.C. 4244, and subpoena of wit- 
nesses at no cost to defendant authorized under Rule 17(b) of Federal 
Rules of Criminal Procedure when defendant is financially unable to 
pay fees of witness whose presence is necessary to adequate defense are 
distinct services for payment purposes. Services pursuant to 1964 act 
are payable by Administrative Office of U.S. Courts and those rendered 
in accordance with Rule 17(b) are payable by Dept. of Justice___.___- 128 
Cost of psychiatric examination of indigent criminal defendant for 
purpose of establishing insanity at time offense is committed is payable 
from funds appropriated for implementation of Criminal Justice Act of 
1964 by Administrative Office of U.S. Courts, and cost of examination to 
determine defendant’s mental competency to stand trial for purposes of 
18 U.S.C. 4244 is expense to be borne by Dept. of Justice in accordance 
with guidelines issued by Judicial Conference of U.S. in recognition of 
distinction between two purposes served by psychiatric examination. 
Where examination serves dual purpose, cost to determine competency 
to stand trial should be borne by Justice and additional expense to deter- 
mine insanity at time of offense to Criminal Justice Act appropriation._ 128 
Defense Department 
Fees for meetings 
Registration fees incurred by member of uniformed services while 
on temporary duty, incident to attendance at meeting, conference, or 
workshop sponsored by Federal agency, may be reimbursed to member 
from appropriations available to Dept. of Defense for travel expenses 
under appropriate Departmental regulations when member is otherwise 
properly directed by orders of competent authority to attend meeting in 
temporary duty status; but since Federal agency meeting is not meeting 
of technical, scientific, professional, or similar organization within con- 
templation of 37 U.S.C. 412, approval of Secretary of Defense required 
Or. nt. 41D [ne nOb ROUNIIIG viii cisicicccinmnintiieccnciciiitiitimindiiilanitiiatiiiil oe, an 
Justice Department 
Litigation expenses 
Probational proceedings 
Where probationer charged with violation of probation conditions 
moves for psychiatric examination, examination fee is payable by Dept. 
of Justice when psychiatric services involve 18 U.S.C. 4244 proceeding to 
determine defendant’s mental competency for purpose of continuing 
hearing for revocation of probation.._............-.-......._-...-.—- 128 
In view of Mempa v. Rhay, 389 U.S. 128 (1967), involving right to 
counsel in probation revocation coupled with deferred sentencing pro- 
ceeding, 45 Comp. Gen. 780 (1986) need no longer be considered control- 
ling in connection with proceedings involving deferred sentencing, 
whether or not such proceedings are coupled with revocation of proba- 
tion, but decision remains in effect insofar as simple revocation of pro- 
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APPROPRIATIONS—Continued 

Justice Department—Continued 

Litigation expenses—Continued 

Probational proceedings—Continued 

bation proceedings are concerned. Whether cost of psychiatric examina- 
tion is for payment under Criminal Justice Act or under 18 U.S.C. 4244, 
depends on purpose of examination; that is, whether it is intended to 
establish insanity of defendant at time of offense or serves as tool for 
ciara cacti ae ce ak bibeeninnten bide deeb tetebhsmblsten tern eaente 
No-Year 

Authorization v. appropriation act 

Notwithstanding sec. 101 of Bmergency Home Finanve Act of 1970 
authorized appropriation of funds without fiscal year limitation for pur- 
pose of adjusting effective interest charged by Federal home loan banks 
on borrowings, Congress having in sec. 509 of Independent Offices and 
Department of Housing and Urban Development Appropriation Act, 1971, 
which provided funds to implement enabling act, restricted availability 
of funds appropriated by act to current fiscal year unless otherwise 
expressly provided, “‘no-year’” provision in authorization act is not incor- 
porated in appropriation act so as to meet requirements of 31 U.S.C. 718, 
and, therefore, funds appropriated for interest adjustment payments by 
Federal home loan banks are not available for obligation beyond June 30, 


Obligations 

Definite commitment 

Accounting procedure employed by Administrative Office of U.S. 
Courts with respect to paying court-appointed attorneys under provisions 
of Criminal Justice Act of 1964 from appropriation current at time of 
appointment regardless of date voucher, subject to court review, is sub- 
mitted, may not be revised to make payment from appropriation current 
at time voucher is approved in order to elimindte holding obligated 
appropriation account open beyond close of normal fiscal year. Contrac- 
tual obligation for payment of attorney occurs at time he is appointed, 
even though exact amount of obligation remains to be determined ; and 
pursuant to secs. 3732 and 3679, R. S., and 41 U.S.C. 11; 31 id. 665(a) ; 
id. 712a, fee payable is chargeable to appropriation for fiscal year in 
which obligation was incurred 


Transfers 

Postal services 

Status of appropriations 

Aithough utilization by Postal Service of obligated and unobligated 
appropriations available to Post Office Dept. on July 1, 1970, effective 
date of transition of its functions to Postal Service is permitted under 
89 U.S.C. 2002(a) (2), unobligated balances for fiscal year 1970 and 
prior years that had reverted to Treasury pursuant to 31 U.S.C. 701 
would require act of Congress to be made available to Postal Service for 
liquidation of valid obligations. However, 1971 appropriations need not 
be included in any reappropriation of funds since they had not expired 
for obligation or reverted to Treasury. Notwithstanding 39 U.S.C. 1005 
(e) requires Postal Service to assume obligation to pay for annual leave 
that accrued to employees before and after transition, since such leave 
is not chargeable to unexpended balances of prior year appropriations 
transferred to Service, Federal Govt. pursuant to 39 U.S.C. 2002(a) (2) 
is liable for payments 
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APPROPRIATIONS—Continued 

What constitutes appropriated funds 

Special deposit accounts 

House and Senate restaurants 

Special deposit accounts established under 40 U.S.C. 174k(b) and 
174j-+4, with Treasurer of U.S. by Architect of Capitol as manager of 
House and Senate restaurants, constitute permanent indefinite appro- 
priations for use similar to revolving fund in view of fact the funds 
otherwise would be for deposit as miscellaneous receipts; and funds do 
not lose their identity as appropriated funds, because funds appropriated 
for contingent expenses of House and Senate are deposited and disbursed 
from accounts. Therefore, since restaurant employees are paid from 
funds considered appropriated funds, restriction in Pub. L. 91-144, 
against payment of compensation from appropriated funds to other than 
U.S. citizens, prohibits employment of aliens by restaurants. Overrules 
‘B-43917, Aug. 30, 1944, relative to special deposit accounts ; but pursuant 
to 5 U.S.C. 5533, restaurant employees are now exempt from dual com- 
pensation prohibition 

ARBITRATION 

Advisory 

Executive Order No. 10988 procedures 

Hstablishment of first 40 hours of duty as basic workweek of Govt. 
quality control inspectors due to release from work of contractor em- 
ployees when unpredictable interruptions and delays occur in checkout 
of missiles prior to launch—countdown—was in accord with 5 U.S.C. 
6101 and Civil Service Reg. 610.111, which authorize uncommon tours of 
duty to maintain efficient operations and prevent cost increases. There- 
fore, determination of arbitration board under B.O. No. 10988 procedures 
that new work schedule was in violation of collective bargaining con- 
tract, requires no compensation and leave adjustments. Moreover, Ex- 
ecutive order provides that arbitration “shall be advisory in nature with 
any decision or recommendation subject to approval of the agency 


Employee personnel actions 
Following upgrading of entrance grades for attorneys to GS-9 and 
GS-11 from GS-7 and GS-9, and adjusting of grades as consequence, 
National Labor Relations Board (NLRB) negotiated agreement with 
NLRB Professional Assn. to consider shorter time periods for promo- 
tions and requested waiver of Whitten Amendment requirement of 1-year 
ingrade except when only 5 weeks or less remained to complete required 
year of service, and as agreement entered into pursuant to E.O. No. 
10988, which reserved to Govt. authority to promote efficiency of person- 
nel operations, does not guarantee promotions, exercise of 5-week rule 
is administrative and its validity is not matter for arbitration. There- 
fore, attorney whose promotion was delayed by reason of 5-week rule 
is not entitled to retroactive promotion for in absence of administrative 
error general rule against retroactive promotions applies 
ASSIGNMENT OF CLAIMS 
(See Claims, assignment) d 
AUTOMATIC DATA PROCESSING SYSTEMS 
(See Equipment, Automatic Data Processing Systems) 
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BIDDERS 
Qualifications 

Business clearance requirement 

In negotiation under 10 U.S.C. 2304(a) (11) of cost-plus-incentive-fee 
research and development contract for radar sets where contracting 
agency left choice of one of three power tubes to be used to offerors, selec- 
tion of other than low offeror on basis of change in tube preferred and 
acceptance of price reduction, although selected offeror was not “success- 
ful offeror’ contemplated by par. 3—-506(b) of ASPR, and business clear- 
ance required by ASPR 1-408 had not been satisfied, without giving all 
offerors within competitive range opportunity to compete on basis of its 
preference was inconsistent with concept of competitive negotiation, 
as time for negotiating price and technical aspects is during source selec- 
tion competitive phase of negotiating process and, therefore, negotia- 
tions should be reopened to afford all offerors opportunity to revise 
Cheip Geebahen) and pubes PrOPOORl Oe noon k Snes ceccccwnwecccnconccccs 

Capacity, etc. 

Disqualified on erroneous basis 

In negotiation of procurement, exception in 10 U.S.C. 2304(g) to con- 
ducting discussions with all responsible offerors within competitive range 
may not be invoked by contracting officer to make award to other than 
low responsible offeror where price is sole evaluation factor and, there- 
fore, award to second low offeror, incumbent contractor, without obtain- 
ing Certificate of Competency (COC) on low offeror, a small business 
concern considered nonresponsible on factors relating to capacity and 
credit, was illegal and award should be canceled. No award should have 
been made unless SBA refused to issue COC or did not respond to refer- 
ral within 15 days, or in alternative if low proposal was unacceptable 
without clarification, discussions should hdve been conducted with all 
offerors within-competitive range 

Experience 

Specialized, etc. 

Under letter request, first step of two-step procurement, which con- 
tained “Bidder’s Technical Qualification Clause” stating technical pro- 
posals would be accepted only from those’ contractors who have manu- 
factured and can demonstrate at operating airfield a Solid State 
Conventional Instrument Landing System, evaluation of capabilities 
of prime contractor and its subcontractor—French firm who manufac- 
tured and demonstrated system in France—although within policy enun- 
ciated in par. 4-117 of Armed Services Procurement Reg., which recog- 
nizes integrity and validity of contractor team arrangements, was 
contrary to intent of clause, and proposal premised on subcontractor’s 
system should not have been considered. Therefore, in future procure- 
ments, clause should specify permissible relationships or refer to ASPR 


Financial responsibility 
Evaluation 
Under request for proposals that contained “Submission of Financial 
Data” clause and was issued pursuant to public exigency authority in 
10 U.S.C. 2304(a) (2), contracting officer, in accepting recommenda- 
tion of Contractor Evaluation Board based on inadequate financial data 
that low offeror was financially nonresponsible, avoided information- 
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BIDDERS—Continued 
Qualifications—Continued 
Financial responsibility—Continued 
Evaluation—Continued 
gathering duty prescribed by Defense Contract Financing Reg., part 2, 
appendix “EK” of Armed Services Procurement Reg., notwithstanding 
urgency of procurement. Because of doubtful findings and wide disparity 
between two offers received, further negotiations should have been con- 
ducted before awarding contract to high offeror who initially had not 
complied with clause. Although nearly completed contract will not be dis- 
turbed, future responsibility determinations should be adequately sup- 


Geographical location requirement 

A requirement in invitation for bids that contract be performed in re- 
stricted geographical area is reasonable limitation on competition when 
contracting agency needs prompt service and plant accessibility, and 
restriction relating to bidder responsibility, compliance with require- 
ment results in valid contract. Therefore, although contractor’s unau- 
thorized action subsequent to contract awards to effect performance of 
printing of technical publications restricted to Dallas-Fort Worth area 
in San Antonio constitutes breach of contract and Govt. has vested right 
to insist on performance in restricted area, since performance in San 
Antonio area will not deprive Govt. of contemplated rights, contracts 
may be modified to delete restriction with adequate price adjustment, 
however, future procurements should broaden competition by enlarging 
performance area 

License requirement 

Bidders not licensed prior to bidding 

Bidder who could not certify that it had or could obtain prior to 
award, necessary ICC authority in its own name as required by invita- 
tion for bids (IFB) for movement or storage of household effects and 
therefore would have to rely on subcontractors to furnish services it 
could not perform is nonresponsive bidder, notwithstanding subcontract- 
ing clause of IF'B permits qualified bidder after obtaining award to 
subcontract with prior approval of contracting officer as subcontracting 
clause does not purport to modify requirement that prospective con- 
tractor possess necessary operating authority prior to award. However, 
since award is recommended to bidder unable to comply with 100 percent 
operating authority requirement, requirement appears unessential and 


Manufacturer or dealer 
Criteria 

Invitation for installation of heavy equipment replacements that 
omitted Davis-Bacon Act on basis procurement did not contemplate con- 
struction, ‘alteration, or repair of public building, and incorporated provi- 
sions of Walsh-Healey Act, which requires contractor to be manufacturer 
of or regular dealer in equipment to be supplied, and provision for bidders 
to attest to their experience and competency should be canceled and 
reissued by contracting agéncy under guidelines in sec. 1-12.402-2 of 
Federal Procurement Regs. for determining whether substantial amounts 
of construction, alteration, or repair work would be involved, also taking 
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BIDDERS—Continued 
Qualifications—Continued 
Manufacturer or dealer—Continued 
Criteria—Continued 
into consideration fact that no bidder qualified as manufacturer or dealer 
to be eligible for award, and that solicitation in requiring experience and 
competency attestation was unduly restrictive of competition 
Preaward surveys 
Small business concerns 
Unsatisfactory 
Under small business set-aside for award of requirements type con- 
tract, evaluation of low bid for purpose of Certificate of Competency 
(COC) procedures on basis of initial quantity to be purchased rather 
than estimated quantity to be ordered during contract period was in- 
consistent with use of estimated quantity to determine low bidder and 
to perform preaward survey, and resulted in erroneous refusal of con- 
tracting officer to refer low bidder’s unfavorable preaward survey to 
Small Business Administration (SBA) as required by par. 1-705(c) of 
Armed Services Procurement Reg. (ASPR). Therefore, procedure in 
ASPR 1-705.4(c) (vi) should be implemented and if SBA determines 
that COC would have been granted at time of award and that such 
determination is still valid, contract awarded should be canceled and 
award made to low bidder 
Small business concerns 
Certification referral procedure 
In negotiation of procurement, exception in 10 U.S.C. 2304(g) to con- 
ducting discussions with all responsible offerors within competitive range 
may not be invoked by contracting officer to make award to other than 
low responsible offeror where price is sole evaluation factor and, there- 
fore, award to second low offeror, incumbent contractor, without obtain- 
ing Certificate of Competency (COC) on low offeror, a small business 
concern considered nonresponsible on factors relating to capacity and 
credit, was illegal and award should be canceled. No award should have 
been made unless SBA refused to issue COC or did not respond to referral 
within 15 days, or in alternative if low proposal was unacceptable with- 
out clarification, discussions should have been conducted with all offerors 
within competitive range 
Subcontractors 
As bid evaluation factor 
Under letter request, first step of two-step procurement, which con- 
tained “Bidder’s Technical Qualification Clause” stating technical pro- 
posals would be accepted only from those contractors who have manu- 
factured and can demonstrate at operating airfield a Solid State Con- 
ventional Instrument Landing System, evaluation of capabilities of prime 
contractor and its subcontractor—French firm who manufactured and 
demonstrated system in France—although within policy enunciated in 
par. 4-117 of Armed Services Procurement Reg., which recognizes integ- 
rity and validity of contractor team arrangements, was contrary to in- 
tent of Clause, and proposal premised on subcontractor’s system should 
not have been considered. Therefore, in future procurements, clause 
should specify permissible relationships or refer to ASPR provision 





BIDDERS—Continued 

Qualifications—Continued 

Tenacity and perseverance 

Imputed to successor concern 

Lack of tenacity and perseverance known to two principals of delin- 
quent concern in Sept. 1969, when they first undertook to reorganize con- 
cern, although they did not acquire formal control until Apr. 1970, at 
which time they assumed administration and management of reorganized 
corporate entity and -ehanged its operating personnel, may be imputed ‘to 
new owners from Sept. 1969, as they then could have cured contract 
delinquencies even without a novation of delinquent contracts. There- 
fore, negative preaward survey of new concern, low under request for 
proposals to furnish bomb release units, which was based on its prede- 
cessor’s lack of tenacity and perseverance, should be reevaluated under 
par. 1-908.1(iii) of Armed Services Procurement Reg.; and if adverse, 
referred to Small Business Administration_ 
Small business concerns. (See Contracts, awards, small business concerns) 

BIDS . 

Acceptance time limitation 

Extension 

‘Effect of request to extend 

Fact that bidders are asked to extend their bid acceptance time pur- 
suant to par. 2-404.1(c) of Armed Services Procurement Reg. does not 
give bidders option to withdraw bids, and bidder who does not extend 
bid acceptance time must accept contract awarded to him prior to expira- 
tion of initial bid acceptance period ; and as request for extension of bid 


acceptance time does not convert formally advertised procurement into 
negotiated procurement, bidders may not be permitted to revise bid prices 
when granting extension, for this would be tantamount to permitting 
them to submit second bid after bid opening contrary to competitive bid- 


Protest determination 

Where second low bidder, during period for accepting its bid, filed pro- 
test with U.S. GAO as to unacceptability of low bid, consideration of its 
bid submitted under invitation for bids on electronic equipment is nob 
precluded because bid acceptance period was extended only after accept- 
ance date had expired, since filing of protest tolled expiration of bid 
acceptance period until after resolution of protest. As no other bidder is 
eligible for award, integrity of competitive system is not involved; and, 
therefore, there is no “compelling reason” to reject second low bid. How- 
ever, in future procurements should award be delayed until after expira- 
tion of bid acceptance period, procedures prescribed in secs. 1—2.404-1(c) 
and 1-2.407-8(b) (2) of Federal Procurement Regs. should be followed__-_ 
Aggregate v. separable items, prices, etc. 

Award basis 

Invitation for bids issued pursuant to 41 U.S.C. 252(c) that requested 
lump-sum bids for construction of campus facilities (base bid), plus 
bids on each of four additive items, and indicated award for base bid, plus 
additives, if any, would be made to low bidder on base bid without regard 
to his overall bid price, did not conform with requirements in 41 U.S.C. 
253 (b) that award should be made to responsible bidder whose bid “will 
be most advantageous to Govt., price and other factors considered,” 
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BIDSs—Continued 

Aggregate v. separable items, prices, eto.—Continued 

Award basis—Continued 
Therefore, award for facilities and additives to lowest overall bidder who 
was not low on base bid would be proper and in accord with sec. 
253 (b), as lowest bidder must be measured by total work to be awarded 
in order to obtain benefits of full competition, which is purpose of public 
procurement statutes 
All or none 

Award to one bidder advantageous 

Failure to submit price for one of four military installations at which 
delivery is to be made of coveralls solicited under invitation that 
requested individual prices on quantities specified for each installation 
is not clerical oversight that may be waived as minor irregularity pur- 
suant to par. 2-405 of Armed Services Procurement Reg., and omitted 
price may not be inserted on basis single price quoted for other three 
installations applies to entire quantity solicited because bidder had 
checked block captioned “100% of all quantities to be awarded or none” 
in bid form, nor may nonresponsive bid be considered for partial award. 
As award of whole contract is in best interests of Govt., it may be made 
to responsive and responsible bidder offering low aggregate bid whose 
per unit net price for entire procurement is reasonable although 


Alternative 

Acceptability 

Low alternate bid offering to use polyethylene bags with Kraft paper 
overwrap in lieu of cartons to ship fuel-resistant baffle material satisfy- 
ing packaging and packing requirements set forth in applicable military 
specifications and included in invitation for bids, neither of which 
spelled out type ef material or construction of container, was respon- 
sive bid, acceptance of which was proper. Invitation for bids did not 
require use of fiberboard cartons and military specifications require 
only that materials be packed in manner to insure acceptance by com- 
mon carrier and provide protection against damage during shipment. 
Furthermore, overwrapped polyethylene bags constitute “containers” 
within meaning of “Glossary of Packaging Terms” and par. 1-1204 of 
Armed Services Procurement Reg 
Ambiguous 

Construction 

Against bidder 

Telegraphic modification of bid on Govt. surplus property, which 
read “Increase Item 13 bid $8900,” is ambiguous modification, as it can 
be interpreted to increase original bid “by” $8900 or “to” $8900; and 
telegram, therefore, should be disregarded in determining highest 
bidder on item. Telegraphic bid modification reasonably susceptible of 
two varying interpretations, one only making bid price high, it would be 
prejudicial to other bidders to permit bidder who created ambiguity to 
select after bid opening the interpretation to be adopted 





BIDSs—Continued 

Ambiguous—Continued 

Two possible interpretations 

Both reasonable 

Where two different interpretations of delivery provision in bid that 
offered delivery in “approximately 120 days (as requested)” in re 
sponse to invitation stating delivery was desired within 120 days, but 
required within 150 days, are reasonable, delivery term stated is at 
best ambiguous; and, therefore, B—170287, dated Aug. 18, 1970, holding 
bid should be rejected as nonresponsive, is affirmed_.............-. ons 

What constitutes an ambiguity 

Omission of addresses of subcontractors listed by prime contractor in 
bid submission is minor informality that may be waived under sec. 
1-2.405 of Federal Procurement Regs. when contracting agency can 
independently determine omitted addresses from readily available 
information—contractor register, telephone directories, agency rec- 
ords—as well as from personal knowledge. Since incompleteness of bid 
did not result in ambiguity that requires clarification by bidder, no 
possibility of bid shopping exists, nor is bid nonresponsive on basis 
bidder was given “two bites at the apple.” Extent to which contracting 
agency will extend its search for similarly named firms is discretionary 
matter ; and if discretion is abused, protest could be filed with U.S. GAO_ 
Auction technique bidding. (See Contracts, negotiation, auction technique 

prohibition) 
Awards. (See Contracts, awards) 
Bid forms 

Initialing bid changes 

Bid sent by certified mail that was not directed to bid opening room 
or did not list information required by invitation, and which although 
timely delivered to mail room, as shown by Post Office Dept. form con- 
sidered acceptable documentary evidence, was not identified until after 
bids were opened, may be considered on basis that failure to recognize 
from corporate name and size of envelope that envelope contained bid 
constitutes Govt. mishandling, and that lapse of time between receipt, 
opening, and delivery of bid was unreasonable for certified mail, and 
fact that price alteration was uninitialed does not require rejection 
of low bid where intended bid price is not in doubt and remained low, 
and there is no indication bidder had opportunity to reclaim and alter 
Bid shopping. (See Contracts, subcontracts, bid shopping) 
Block bidding 

Prevention 

Quantity Limitation Prohibition Olause intended to prevent block 
bidding that was included in invitation for bids to manufacture flight 
jackets for delivery at several destinations which provided each bidder 
may submit one quantity only at one price for each item bid, and may 
stipulate maximum/minimum quantity acceptable for each item or over- 
all procurement caused no ambiguity in invitation, and offer bidding 
on first 7,470 for each destination and then including this same quantity 
with additional 1,000 for next increment of 8,470 each and so on until 
each additional 1,000 added thereon reached total procurement quantity 


449-795 O - 72 -58 
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BIDS—Continued 

Block bidding—Continued 

Prevention—Continued 
of 16,470 each, offered more than one price for quantity and violation 
of clause may not be waived under par. 2-405 of Armed Services Procure- 
ment Reg. as informality 
Bonds. (See Bonds, bid) 
Brand name or equal. (See Contracts, specifications, restrictive, particular 

make) 

Buy American Act 

Buy American Certificate 

Acceptance 

Where offer is accepted from offeror who excludes no products from 
Buy American Certificate, or otherwise indicates he is not offering 
domestic source end item, general acceptance of certificate by contract- 
ing officials is proper since offeror is legally obligated under contract 
to furnish Govt. domestic source end product, and compliance with that 
obligation is matter of contract administration which has no effect on 
validity of contract award .............-.. pociceniinebebinginbinertiitntaith 

Evaluation 


Erroneous 
Award to higher bidder offering surgical steel blade manufactured 
in U.S. from imported stainless steel, based on erroneous determina- 
tion item is domestic source and product as defined in par. 6-101(a) of 
Armed Services Procurement Reg. under rule in ASPR 6-001(d) relat- 
ing to nonavailability of domestic steel, rather than award to low bid- 


der proposing to use similar steel and manufacture blade abroad— 
considered foreign end product—will not be disturbed, as award was 
made under mistaken belief held by all participants that only use of 
imported steel was-.authorized, notwithstanding availability of domestic 
carbon steel. Furthermore, adding 50-percent differential prescribed by 
ASPR 6-104.4(b) displaces low bid 
Foreign product determination 
Comparison of foreign and domestic component costs 


In evaluation under par. 6-104.4 of Armed Services Procurement 
Reg. of microwave transistors of foreign make to be used im electronic 
equipment solicited under request for proposals to determine if price 
differential imposed by Buy American Act (41 U.S.C. 10a-d) should be 
considered, transistors were properly held to be domestic source end item 


as evidenced by offeror’s entry of “none” in block entitled “Excluded End 


Products” of Buy American Certificate, in view of fact cost—materials, 


labor, and other items of expense—of power unit manufactured in-house 
and its case, which together with transistor comprise amplifier, exceeds 
cost of foreign transistors, therefore, constituting amplifier as domestic 
source end product within meaning of Buy American Act_ 


Component v. end product 


Procedure that invites bidders and offerors to furnish surgical steel 


blades made from either domestic carbon steel or imported stainless steel 
without indicating preference, leaving determination of availability of 
domestic steel to bidders or offerors, is defective procedure as composi- 
tion of steel selected for end product is, under definition in par. 6-001 


of Armed Services Procurement Reg., component of end product and 





BIDS—Continued 
Buy American Act—Continued 
Foreign product determination—Continued 

Component v. end product—Continued 
subject to restrictions of Buy American Act, 41 U.S.C. 10a—d. Therefore, 
when carbon steel is available, restrictions of act may not be waived for 
product manufactured in U.S. from foreign steel. Furthermore, determi- 
nation to exempt item from restrictions of act must, in accordance with 
ASPR 6-103.2(a), be included in solicitation 

Cost information ~“ 

Although cost information which procuring activities obtain when 
domestic source of item offered is questioned under Buy American Act 
(41 U.S.C. 10a-d), need not be made public as part of bid, agency should 
obtain sufficient information to ascertain that foreign materials con- 
stitute less than 50 percent of cost of those materials directly incorpo- 
rated in item being procured. 

“Buying in” basis. (See Bids, prices, “buying in” basis) 
Cancellation. (See Bids, discarding all bids) 
Competitive system 

Aggregate bid requirement 

Invitation for bids issued pursuant to 41 U.S.C. 252(c) that re- 
quested lump-sum bids for construction of campus facilities (base bid), 
plus bids on each of four additive items, and indicated award for base 
bid, plus additives, if any, would be made to low bidder on base bid with- 
out regard to his overall bid price, did not conform with requirements 
in 41 U.S.C. 253(b) that award should be made to responsible bidder 
whose bid “will be most advantageous to Govt., price and other factors 
considered.” Therefore, award for facilities and additives to lowest over- 
all bidder who was not low on base bid would be proper and in accord 
with sec. 253(b), as lowest bidder must be measured by total work to be 
awarded in order to obtain benefits of full competition, which is purpose 
of public procurement statutes_ 

Ambiguous bids 

Unsolicited insertion of plant part numbers in low bid to furnish 
engine air filters without express statement that specifications would be 
complied with created ambiguity that may not be resolved by reference 


to “catalog cut sheets” and other data available to Govt. before bid 
opening, as reliance on this information would afford bidder option to 


affect responsiveness of bid—an option detrimental to the competitive 
bidding system, Therefore, as contracting officer cannot determine 


whether bidder offered conforming article or that part numbers were 


included for purpose of internal control, bid is considered qualified bid 
and may not be considered for award 
Bid acceptance time 


Fact that bidders are asked to extend their bid acceptance time 
pursuant to par, 2~-404.1(c) of Armed Services Procurement Reg. does not 


give bidders option to withdraw bids, and bidder who does not extend bid 


acceptance time must accept contract awarded to him prior to expiration 
of initial bid acceptance period; and as request for extension of bid 
acceptance time does not convert formally advertised procurement into 
negotiated procurement, bidders may not be permitted to revise bid prices 





888 


BIDs—Continued 

Competitive system—Continued 

Bid acceptance time—Continued 
when granting extension, for this would be tantamount to permitting 
them to submit second bid after bid opening contrary to competitive 
bidding principles. 

Bidder qualification information 

Bidder who could not certify that it had or could obtain prior to 
award, necessary TOC authority in its own name as required by invita- 
tion for bids (IFB) for movement or storage of household effects and 
therefore would have to rely on subcontractors to furnish services it 
could not perform is nonresponsive bidder, notwithstanding subcon- 
tracting clause of IF'B permits qualified bidder after obtaining award to 
subcontract with prior approval of contracting officer as subcontracting 
clause does not purport to modify requirement that prospective con- 
tractor possess necessary operating authority prior to award. However, 
since award is recommended to bidder unable to comply with 100 percent 
operating authority requirement, requirement appears unessential and 
unduly restrictive of competition and, therefore, IF'B should be canceled 


“Buy Indian Act” ° 

Grant of preferential treatment by negotiating contract without 
competition with dairy corporation that is 51 percent owned by persons 
of Indian descent ; that is located 30 miles from Indian reservation, but 
will employ Indian help; and that is financed by Small Business Admin- 
istration loan, conforms to reasonable criteria established to accomplish 
purposes of so-called Buy Indian Act (25 U.S.C. 47), to acquire products 
amd services from Indian industry, and to loan criteria established by 
Administration. Fact that minority owner is non-Indian and will furnish 
expertise and managerial ability does not impute that firm is “straw” 
organization or is unqualified as Indian industry. Therefore, firm may be 
considered eligible if prior to award it obtains required interstate ship- 


“Buying in” prices 

Where low bid price had been confirmed, negating existence of mistake, 
suspicion of “buying in” does not require rejection of bid because low 
bidder submitted unprofitable price. Par. 1-811(a) of Armed Services 
Procurement Reg. in defining “buying in” as practice of attempting to 
obtain contract award by knowingly offering price or cost estimate less 
than anticipated costs with expectation of recovering any losses, either 
during contract performance or in future “follow-on” contracts, does not 
provide for bid rejection and, therefore, there is no legal basis upon which 
award may be precluded or disturbed because low bidder submitted 
unprofitable price 

Effect of erroneous awards 

Where invitation for bids provided for consideration of late bid modi- 
fication only if delay was due to Western Union and par. 2-808.4 of 
Armed Services Procurement Reg., in effect at time, provided for con- 
sideration only if late receipt of modification was caused by Govt. mis- 
handling, inconsistency of provisions was prejudicial to bidders and 
detrimental to competitive bidding system. Therefore, contract award 
made on basis of regulation to low bidder at its reduced telegraphic 
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BIDS—Continued 

Competitive system—Continued 

Effect of erroneous awards—Continued 
price pursuant to par. 2-305 of regulation, although second low bidder’s 
telegraphic modified bid price was lower, both modifications having been 
timely received by Western Union but not delivered until after bid open- 
ing, should be canceled and procurement resolicited only from two 
involved concerns 

Negotiated contracts. (See Contracts, negotiation, competition) 

Prebid conferences 

Mandatory requirements to attend prebid conference contained in 
request for proposals for purpose of explaining extremely complex pro- 
ject may not be considered condition precedent to submission of proposal, 
as conditions or requirements that tend to restrict competition are un- 
authorized unless reasonably necessary to accomplish legislative pur- 
poses of contract appropriation involved or are expressly authorized by 
statute. To satisfy maximum competitive requirements of Federal Pro- 
curement Regs., prospective offeror who failed to attend conference 
should be permitted to submit proposal and given copy of prebid trans- 
script. However, date for receipt of proposals having passed, new closing 
date should be set to enable firm denied opportunity to participate to 
submit proposal, and responding offerors to revise proposals 

Preservation of system’s integrity 

Data contained in literature that was. not prepared to quote back 
salient features of brand name model but was published to disseminate 
information to public does not constitute sufficient descriptive literature 
for purpose of determining whether product equals brand name. Further- 
more, offer to conform does not satisfy descriptive literature requirement 
of brand name or equal clause for detailed information, and submission 
of data after bid opening may not be considered under fundamental 
principle of competitive bidding system that responsiveness of bid must 
be determined from bid without reference to extraneous aids or explana- 
tion submitted after bid opening, in fairness to those bidders whose offers 
strictly complied with all solicitation requirements 

Price no substitute for competition 

Awards made under sales invitation for bids on basis of lots drawn by 
three bidders who had submitted identical bids because there was no 
other evidence of collusive bidding, where Justice Dept. had taken no 
action on report of receipt of identical bids, and bid prices submitted 
were reasonable, were not proper, even though provisions of DOD Manual 
4160.21-M were followed. Although awards will not be disturbed, 
steps should be taken to obtain in future surplus sales the full and 
unrestricted competition contemplated by competitive bidding system 
and to avoid acceptance of reasonable bid prices as substitute for ade 
quate competition; and if circumstances do not permit reasonable 
determination that price competition was adequate, sale should be 


Qualified products use 

Proposed “NASA Microelectronics Reliability Program” that would 
establish Qualified Products List for microcircuits and require produc- 
tion line certification of manufacturers prior to procurement although 
restrictive of competition is considered acceptable on basis of agency 
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BIDs—Continued 
Competitive system—Continued 
Qualified products use—Continued 
need since testing of microcircuits to determine extremely high level of 
quality and reliability assurance demanded by space program is either 
impossible or impractical and criticality of product justifies pre-quali- 
fication procedures. Therefore, restriction on competition resulting from 
program is not unreasonable or invalid restriction in conflict with 10 
U.8.0. 2804(g) and 10 U.S.C. 2305(a) and (b). However, as line certi- 
fication is departure from normal procedures, right is reserved to give 
ee I esi cei cribictiinndmicinanainmyntriniinicnenite bA2 
Construction 
Two possible interpretations of bid 
Principles applicable to interpretation of existing contracts may not 
be applied to determine whether bid is responsive, and responsiveness of 
bid must be determined from bid itself without reference to matters 
Contracts, generally. (See Contracts) 
Delivery provisions 
Packaging and packing requirements 
Deviation acceptability 
Low alternate bid offering to use polyethylene bags with Kraft paper 
overwrap in lieu of cartons to ship fuel-resistant baffle material satisfy- 
ing packaging and packing requirements set forth in applicable military 
specifications and included in invitation for bids, neither of which spelled 
out type of material or construction of container, was responsive bid, 
acceptance of which was proper. Invitation for bids did not require use 
of fiberboard cartons and military specifications require only that ma- 
terials be packed in manner to insure acceptance by common carrier 
and provide protection against damage during shipment. Furthermore, 
overwrapped polyethylene bags constitute “containers” within meaning 
of “Glossary of Packaging Terms” and par. 1-1204 of Armed Services 
Deviations from advertised specifications. (See Contracts, specifications, 
deviations) 
Discarding all bids 
Administrative determination 
No obligation to accept any bids 
Rejection of all bids because they failed to conform to essential re- 
quirements of invitation for pumping station, which invitation had been 
revised by six amendments, and changes and clarifications made in 
specifications before readvertising canceled invitation, in order to over- 
come difficulties of obtaining responsive bids, were proper actions within 
responsibility of administrative officers of purchasing agency in absence 
of clear proof that exercise of administrative discretion was abused. An 
invitation for bids does not import any obligation on Govt. to accept any 
of offers received; and where bids received are nonresponsive because 
specifications are inadequate or ambiguous to extent bidders are pre- 
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BIDS—Continued 

Discarding all bids—Continued 

Davis-Bacon Act suspension 

Discarding of all bids for construction of family housing at military 
installation under invitation that contained prescribed minimum wage 
rates determined by Secretary of Labor for laborers and mechanics in 
accordance with Davis-Bacon Act, 40 U.S.C. 276a, because of Presi- 
dential Proclamation 4031, dated Feb. 23, 1971, which suspended act, and 
reissuance of invitation without requirements of act were actions in 
public interest within meaning of 10 U.S.C. 2805(c), and Proclamation 
was compelling reason contemplated by par. 2-404.1 of Armed Services 
Procurement Reg. that justified cancellation of invitation for bids..._ 

Late arrival of bid modification 

Where invitation for bids provided for consideration of late bid modi- 
fication only if delay was due to Western Union and par. 2-303.4 of 
Armed Services Procurement Reg., in effect at time, provided for con- 
sideration only if late receipt of modification was caused by Govt. mis- 
handling, inconsistency of provisions was prejudicial to bidders and 
detrimental to competitive bidding system. Therefore, contract award 
made on basis of regulation to low bidder at its reduced telegraphic 
price pursuant to par. 2-305 of regulation, although second low bidder’s 
telegraphic modified bid price was lower, both modifications having been 
timely received by Western Union but not delivered until after bid open- 
ing, should be canceled and procurement resolicited only from two in- 


Needs of Government not properly stated 


Invitation for bids that states required man-year level of effort to 
perform engineering services for systems and program definition of 
combat systems maintenance training facility at erroneously fixed rather 
than estimated level, fails to show Govt.’s minimum needs and, therefore, 
successful contractor would be unable to produce results required in 
view of correlation between level of effort and ultimate work product. 
Failure to accurately reflect man-year level'of effort required consti- 
tutes compelling reason for canceling invitation contemplated by par. 
2-404.1(a) of Armed Services Procurement Reg. and for readvertise- 
ment of procurement. However, cancellation emphasizes need for effec- 
tive administrative definition and expression of Govt.’s requirements 
during procurement planning process 

“One Responsive Bid” clause 

Cancellation, pursuant to par. 2-404.1(b) (viii) of Armed Services 
Procurement Reg. as being in best interest of Govt., of invitation for bids 
that contained “One Responsive Bid” clause to assure adequate price 
competition, and resolicitation of procurement when low bid was deter- 
mined to be nonresponsive and only other bid received excessively priced, 
was in accord with par. 2-404.2(e) ASPR, which authorizes rejection of 
unreasonably priced bids, and was proper, even though intitally the 
reasons for cancellation of invitation should have been advanced, as 
par 2-404.1(b) (viii) is not self-executing, and clause should not have 
been used as it only created uncertainty and was superfluous because 
mere recitation of clause did not establish sufficient reason for bid re- 
jection and resolicitation of procurement 
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BIDS—Continued 

Discarding all bids—Continued 

Reinstatement 

Davis-Bacon Act suspension revoked 

Low bidder under invitation for bids that was canceled upon issuance 
of Presidential Proclamation 4031, dated Feb. 23, 1971, which suspended 
provisions of Davis-Bacon Act, 40 U.S.C. 276a, who is second low bidder 
under reissued invitation is not entitled to award under canceled invi- 
tation when Presidential Proclamation 4040 of Mar. 29, 1971 revoked 
suspension of act. Presidential Proclamation 4040 effectively revoked 
Davis-Bacon Act only as to construction contracts for which solicita- 
tions for bids or proposals were issued after Mar. 29, 1971, and imple- 
menting Defense Dept. regulation confirms that solicitations issued 
after Feb. 23, 1971, but before Mar. 30, 1971, shall not contain Davis- 
Bacon Act provisions and, therefore, award to lowest responsible, re- 
sponsive bidder under reissued invitation would be in accordance with 
intent of proclamation and regulation 

Specifications defective 

Federal Procurement Regulations requirements 

Invitation for installation of heavy equipment replacements that 
omitted Davis-Bacon Act on basis procurement did not contemplate con- 
struction, alteration, or repair of public building, and incorporated pro- 
visions of Walsh-Healey Act, which requires contractor to be manufac- 
turer of or regular dealer in equipment to be supplied, and provision for 
bidders to attest to their experience and competency should be canceled 
and reissued by contracting agency under guidelines in sec. 1-12.402-2 
of Wederal Procurement Regs. for determining whether substantial 
amounts of construction, alteration, or repair work would be involved, 
also taking into consideration fact that no bidder qualified as mant- 
facturer or dealer to be eligible for award, and that solicitation in 


Needs not properly stated 

Rejection of ‘all bids because they failed to conform to essential re- 
quirements of invitation for pumping station, which invitation had been 
revised by six amendments, and changes and clarifications made in 
specifications before readvertising canceled invitation, in order to over- 
come difficulties of obtaining responsive bids, were proper actions 
within responsibility of administrative officers of purchasing agency in 
absence of clear proof that exercise of administrative discretion was 
abused. An invitation for bids does not import any obligation on Govt. 
to accept any of offers received; and where bids received are nonre- 
sponsive because specifications are inadequate or ambiguous to extent 
bidders are prevented from submitting responsive bids, there is cogent 
reason to discard all bids 

Needs overstated 

The discarding of all bids for movement or storage of personal prop- 
erty by naval installation upon discovering that item in one of three 
service schedules was 100 percent overstated in invitation for bids was 
proper administrative determination pursuant to par. 2-4041(b) of 
Armed Services Procurement Reg., notwithstanding protesting bidder 
may not be qualified bidder, as any bidder may properly bring to atten- 
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BIDS—Continued 
Discarding all bids—Continued 


Specifications defective—Continued 
Needs overstated—Continued 
tion of concerned Govt. officials any factor indicating that particular 
procurement action is defective. Also since reissued invitation contained 
erroneous weight estimate and misstated actual operating authorities 
necessary to perform solicited services, this second invitation, too, may 


Specifications restrictive 
Bidder license requirements 
Bidder who could not certify that it had or could obtain prior to 
award, necessary ICC authority in its own name as required by invita- 
tion for bids (IFB) for movement or storage of household effects and 
therefore would have to rely on subcontractors to furnish services it 
could not perform is nonresponsive bidder, notwithstanding subcon- 
tracting clause of IF'B permits qualified bidder after obtaining award to 
subcontract with prior approval of contracting officer as subcontracting 
clause does not purport to modify requirement that prospective con- 
tractor possess necessary operating authority prior to award. However, 
since award is recommended to bidder unable to comply with 100 percent 
operating authority requirement, requirement appears unessential and 
unduly restrictive of competition and, therefore, IMB should be can- 
celed and resolicited 
Evaluation 
Aggregate v. separable items, prices, etc. 
Evaluation formula erroneous 
Invitation for bids issued pursuant to 41 U.S.C. 252(c) that requested 
lump-sum bids for construction of campus facilities (base bid), plus bids 
on each of four additive items, and indicated award for base bid, plus 
additives, if any, would be made to low bidder on base bid without 
regard to his overall bid price, did not conform with requirements in 
41 U.S.C. 253(b) that award should be made to responsible bidder whose 
bid “will be most advantageous to Govt., price and other factors con- 
sidered.” Therefore, award for facilities and additives to lowest overall 
bidder who was not low on base bid would be proper and in accord with 
sec. 253(b), as lowest bidder must be measured by total work to be 
awarded in order to obtain benefits of full competition, which is purpose 
of public procurement statutes. 
Basis for evaluation 
Bid itself 
Principles applicable to interpretation of existing contracts may not be 
applied to determine whether bid is responsive, and responsiveness of bid 
must be determined from bid itself without reference to matters extra- 


Buy American Act. (See Bids, Buy American Act, evaluation) 
Delivery provisions 
Parcel post costs 

When a procurement item is shipped by parcel post under Govt. mailing 
indicia pursuant to par. 19-408.3(a) of Armed Services Procurement 
Reg., transportation costs as bid evaluation factor are eliminated, even 
though eventually contracting agency is required to reimburse Post 
Office Department for postal services_ 
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BIDS—Continued 

Evaluation—Continued 

Delivery provisions—Continued 

Reasonable delivery date 

Under invitation for bids (IF'B) that stated that delivery was desired 
within 120 days, but was required within 150 days; that bidders may pro- 
pose different date but not beyond 150 days; and that if no delivery date 
was offered, desired 120 days would apply, offer of delivery within 
“approximately 120 days” takes exception to desired schedule and fails 
‘to state definite delivery date, and bid is nonresponsive. To interpret 
“approximately 120 days” to mean time period not substantially varying 
from 120 days, and that in no case would delivery period extend beyond 
150 days, requires reasonableness test that would result in uneven or 
unpredictable treatment of bidders; whereas terms of IF'B demand that 
ascertainment of time chosen by bidder be made on objective basis with- 
out recourse to subjective processes of evaluation involved in application 


Factors other than price 
Notice of factors to bidders 

Use of phrase “other factors considered” pursuant to par. 2-407.1 of 
Armed Services Procurement Reg., implementing 10 U.S.C. 2305, does 
not authorize award of contracts under advertised procurements to 
other than low, responsive, qualified bidder; and when bids are to be 
evaluated on some basis in addition to price, it is required that those 
additional factors and relative importance to be attached to each factor 
be clearly stated in invitation so all bidders are aware of factors in 


Information after bid opening 

Data contained in literature that was not prepared to quote back 
salient features of brand name model but was published to disseminate 
information to public does not constitute sufficient descriptive literature 
for purpose of determining whether product equals brand name. Further- 
more, offer to conform does not satisfy descriptive literature requirement 
of brand mame or equal clause for detailed information, and submis- 
sion of data after bid opening may not be considered under funda- 
mental principle of competitive bidding system that responsiveness of 
bid must be determined from bid without reference to extraneous aids or 
explanation submitted after bid opening, in fairness to those bidders 
whose offers strictly complied with all solicitation requirements 

Method of evaluation defective, etc. 

Evaluation factors uncertain 

Request for proposals that failed to include evaluation criteria or 
indicate criteria’s relative importance because of erroneous belief these 
standards were inapplicable to civilian procurement was defective and 
was not in accordance with sound procurement policy and public interest. 
Also scoring of offer by comparison with predetermined score, over- 
looked that primary consideration in negotiated procurement is discus- 
sion with all offerors in competitive range and that borderline cases 
should not automatically be excluded from consideration, and as result 
maximum competition was not obtained. Request for proposals should 
be amended to establish omitted criteria and offerors permitted to sub- 





BIDs—Continued 

Evaluation—Continued 

Method of evaluation defective, etc—Continued 

Evaluation factors uncertain—Continued 

mit additional information or revise proposals, and if within com- 
petitive range, afforded opportunity for discussion to extent required 
by sec. 1-3.802(c) of Federal Procurement Regs. 

Negotiation. (See Contracts, negotiation, evaluation factors) 

Qualified bids. (See Bids, qualified) 

Worldwide performance locations 

Invitation for bids that contemplates construction type requirements 
contract for reconditioning and maintenance of radomes located world- 
wide, and which requested one bid price for each type service for par- 
ticular size radome regardless of location and made site inspection 
impracticable, is not deficient invitation and need not be revised to 
require separate bids for more than 200 possible performance sites— 
an insurmountable administrative workload—to allow for varying travel 
and transportation expense factors since regardless of location, work is 
essentially same at each site, making site inspections unnecessary, and 
scheduling of service consecutively for adjacent locations will minimize 
travel expenses. Requirements contracts are valid and contracting agency 
unable to state locations and performance dates, having estimated its 
requirements in good faith may make award under invitation 
Failure to furnish something required. (See Contracts, specifications, 

failure to furnish something required) 
Forms 


Bid forms. (See Bids, bid forms) 
Identical 


Lot drawing basis for award 

Awards made under sales invitation for bids on basis of lots drawn by 
three bidders who had submitted identical bids because there was no 
other evidence of collusive bidding, where Justice Dept. had taken no 
action on report of receipt of identical bids, and bid prices submitted 
were reasonable, were not proper, even though provisions of DOD Manual 
4160.21-M were followed. Although awards will not be disturbed, steps 
should be taken to obtain in future surplus sales the full and unrestricted 
competition contemplated by competitive bidding system and to avoid 
acceptance of reasonable bid prices as substitute for adequate competi- 
tion; and if circumstances do not permit reasonable determination that 
price competition was adequate, sale should be resolicited. 
Labor stipulations. (See Contracts, labor stipulations) 
Labor surplus area performance. (See Contracts, awards, labor surplus 

areas) 
Late 

Mail delivery evidence 

Certified mail 

Mere fact that delivery of test mailings subsequent to bid opening 
involved more time than reported by postmaster of delivering post office 
to be normal delivery time does not render incorrect the statement of 
destination post office concerning normal delivery ‘time on bid opening 
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BIDs—Continued 
Late—Continued 
Mishandling determination 
Bids received at one place for delivery to another place 
Bid sent by certified mail that was not directed to bid opening room 
or did not list information required by invitation, and which although 
timely delivered to mail room, as shown by Post Office Dept. form con- 
sidered acceptable documentary evidence, was not identified until after 
bids were opened, may be considered on basis that failure to recognize 
from corporate name and size of envelope that envelope contained bid 
constitutes Govt. mishandling, and that lapse of time between receipt, 
opening, and delivery of bid was unreasonable for certified mail, and 
fact that price alteration was uninitialed does not require rejection of 
low bid where intended bid price is not in doubt and remained low, and 
tthere is no indication bidder had opportunity to reclaim and alter bid___ 
Determination to open late bid received on one of two technical pro- 
posals submitted under first step of two-step procurement and found 
acceptable, even though equipment offered did not meet all details of 
specifications, was proper since delay in delivery of bid received more 
than 24 hours before bid opening was due to Govt. mishandling. Although 
bid was accompanied by covering letter and unsolicited descriptive litera- 
ture at variance with specifications, it is nevertheless responsive bid; 
for it is inconceivable that low bidder, who had qualified under first step, 
would disqualify itself in second step and, therefore, deviating material 
is viewed as attempt to identify which of two accepted first-step pro- 
posals was being priced in second step. 
Negotiated procurement. (See Contracts, negotiation, late proposals and 
quotations) 
Prior telegram referring to bid 
Receipt before opening bids of Gnebeunee’ notice advising that bid is 
en route, or of telegram modifying bid, does not constitute basis for 
accepting bid received after opening of bids. Whether bid should be 
considered as acceptable late bid depends upon whether bid meets 
requirements of late bid regulations set forth in par. 2-803 of Armed 
Services Procurement Reg 
Return to sender 
Bid consideration 
Return unopened to bidder of late bid that had been forwarded by 
certified mail, where prior to bid opening a modifying telegram had been 
received, without compliance by certifying officer with late bid regula- 
tions that require bidder to be notified and given opportunity to furnish 
original certified mail receipt and that require mail delivery information 
to be obtained from post office in order to determine acceptability of late 
bid in accordance with criteria in par, 2-8088(a) of Armed Services 
Procurement Reg., was unjustified. Notwithstanding possibility of tam- 
pering with bid once it leaves Govt.’s custody, late bids unjustifiably 
returned are not prima facie unacceptable; ‘and on basis of proof that 
late bid should have been timely delivered, and that sealed bid envelope 
had not been opened, late bid may be considered for award. Prior con- 
flicting decisions are modified 
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BIDS—Continued 
Late—Continued 
Telegraphic modifications 
Delay due to Western Union 
Bid reduction received at base exchange telegraph office operated under 
eontract for Western Union, which although timely received could not 
be delivered before opening of bids as telephone line to procurement 
office was busy, may not be considered in determining low bid. Both 
invitation provisions and par. 2-303 of Armed Services Procurement 
Reg. provide for consideration of late telegraphic modification when 
delay is due to Govt. mishandling but preclude consideration of late 
telegraphic bids or modification when delay is caused by telegraph com- 
pany, and under contract, post exchange, instrumentality of U.S. for 
some purposes, and its employees act as agent of Western Union, and 
delay, therefore, is attributable to Western Union and price reduction 
may not be considered 
Inconsistent provisions 
Where invitation for bids provided for consideration of late bid modi- 
fication only if delay was due to Western Union and par. 2-303.4 of 
Armed Services Procurement Reg., in effect at time, provided for con- 
sideration only if late receipt of modification was caused by Govt. mis- 
handling, inconsistency of provisions was prejudicial to bidders and 
detrimental to competitive bidding system. Therefore, contract award 
made on basis of regulation to low bidder at its reduced telegraphic 
price pursuant to par. 2-805 of regulation, although second low bidder’s 
telegraphic modified bid price was lower, both modifications having been 
timely received by Western Union but not delivered until after bid 
opening, should be canceled and procurement resolicited only from two 
DRIVE CUI ition beck Seek eee Aenndecseadee ae 
Mistakes 
Allegation after award. (See Contracts, mistakes) 
Correction 
General rule 
Bid submitted under invitation that incorporated Service Contract Act 
clause prescribed by par. 2-1004 of Armed Services Procurement Reg., 
which provided for application of pertinent Dept. of Labor wage deter- 
mination, and included information relating to “Successor Employers’ 
Collective Bargaining Obligations’—information bidder overlooked in 
preparing bid—may be withdrawn under mistake in bid principles 
enunciated in Ruggiero v. U.8., 420 F. 2d 709, to effect law of mistaken 
bids includes mistakes which are inexplicable, and rule does not turn on 
any fault or ambiguity in specifications nor need contractor be free from 
blame. Therefore, since bidder was entitled to give consideration to im- 
pact of union agreement upon performance costs, and bid may not be 
corrected as agreed union rates were not factor in bid preparation, bid 
may be withdrawn from consideration 
Modification 
Ambigtous 
Telegraphic modification of bid on Govt. surplus property, which 
read “Increase Item 13 bid ‘$8900,” is ambiguous modification, as it can 
be interpreted to increase original bid “by” $8900 or “to” $8900; and tele- 
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BIDS—Continued 
Modification—Continued 
Ambiguous—Continued 
gram, therefore, should be disregarded in determining highest bidder on 
item. Telegraphic bid modification reasonably susceptible of two varying 


interpretations, one only making bid price high, it would be prejudicial to 
other bidders to permit bidder who created ambiguity to select after 
bid opening the interpretation to be adopted_._._..........__............. 


Telegraphic 
Late receipt. (See Bids, late, telegraphic modifications) 


Negotiation matters. (See Contracts, negotiation) 
Omissions 

Prices in bid 

Failure to submit price for one of four military installations at which 
delivery is to be made of coveralls solicited under invitation that re- 
quested individual prices on quantities specified for each installation 
is not clerical oversight that may be waived as minor irregularity 
pursuant to par. 2-406 of Armed Services Procurement Reg., and omitted 
price may not be inserted on basis single price quoted for other three 
installations applies to entire quantity solicited because bidder had 
checked block captioned “100% of all quantities to be awarded or none” 
in bid form, nor may nonresponsive bid be considered for partial award. 
As award of whole contract is in best interests of Govt., it may be made 


to responsive and responsible bidder offering low aggregate bid whose 
per unit net price for entire procurement is reasonable although slightly 


higher than that of nonresponsive bidder............................ 
Options 

Exercise of option. (See Contracts, options) 
Peddling. (See Contracts, subcontracts, bid shopping) 
Prebid conference effect 

Mandatory requirement to attend prebid conference contained in re- 
quest for proposals for purpose of explaining extremely complex project 
may not be considered condition precedent to submission of proposal, as 
conditions or requirements that tend to restrict competition are unau- 
thorized unless reasonably necessary to accemplish legislative purposes 
of contract appropriation involved or are expressly authorized by stat- 
ute. To satisfy maximum competitive requirements of Federal Procure- 
ment Regs., prospective offeror who failed to attend conference should 
be permitted to submit proposal and given copy of prebid transcript. 
However, date for receipt of proposals having passed, new closing date 
should be set to enable firm denied opportunity to participate to sub- 
mit proposal, and responding offerors to revise proposals._..._....... aon 
Prices 

Block bidding. (See Bids, block bidding) a* 

“Buying in” basis 

Where low bid price had been confirmed, negating existence of mis- 
take, suspicion of “buying in” does not require rejection of bid because 
low bidder submitted unprofitable price. Par. 1-311(a) of Armed Serv- 
ices Procurement Reg. in defining “buying in” as practice of attempting 
to obtain contract award by knowingly offering price or cost estimate 
less than anticipated costes with expectation of recovering any losses, 
either during contract performance or in future “follow-on” contracta, 
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Prices—Continued 

“Buying in” basis—Continued 
does not provide for bid rejection and, therefore, there is no legal basis 
upon which award may be precluded or disturbed because low bidder 
submitted unprofitable price. 
Qualified 

Ambiguous bid 

Unsolicited insertion of plant part numbers in low bid to furnish 
engine air filters without express statement that specifications would be 
complied with created ambiguity that may not be resolved by reference 
to “catalog cut sheets” and other data available to Govt. before bid 
opening, as reliance on this information would afford bidder option to 
affect responsiveness of bid—an option detrimental to the competitive 
bidding system. Therefore, as contracting officer cannot determine 
whether bidder offered conforming article or that part numbers were in- 
cluded for purpose of internal control, bid is considered qualified bid and 
may not be considered for award 

Interest on past due invoices 

Rejection of bid under solicitation issued for Federal Supply Schedule 
contract to furnish wood office furniture because of inclusion of qualify- 
ing provision “144% interest per month on past due invoices,” which con- 
tracting officer refused to delete, was proper under sec. 1-2.404—2(b) (5) 


of Federal Procurement Regs. Regulation provides for rejection of bid if 
bidder imposes conditions which would modify requirements of invita- 


tion, or limit his liability or rights of Govt. to his advantage, and al- 
though objectionable conditions may be deleted if they do not go to 
substance of bid—that is, that they only have trivial or negligible effect 
on price, quantity, quality, or delivery—condition imposed affected price 
and could not be deleted. Furthermore, contracting officer is without au- 
thority to obligate Govt. to pay interest on unpaid invoices. 5 Comp. Gen. 
aaa cathepsin cccictcaseect ees escent 

Letter containing conditions not in invitation 

Determination to open late bid received on one of two technical pro- 
posals submitted under first step of two-step procurement and found 
acceptable, even though equipment offered did not meet all details of 
specifications, was proper since delay in delivery of bid received more 
than 24 hours before bid opening was due to Govt. mishandling. Although 
bid was accompanied by covering letter and unsolicited descriptive lit- 
erature at variance with specifications, it is nevertheless responsive bid ; 
for it is inconceivable that low bidder, who had qualified under first step, 
would disqualify itself in second step and, therefore, deviating material 
is viewed as attempt to identify which of two accepted first-step proposals 
Cy ee ee ee ee hi pn cain cc atreieentale aademinaasne 
Qualified products. (See Contracts, specifications, qualified products) 
Sales. (See Sales) 
Samples. (See Contracts, specifications, sawuples) 
Signatures 

Agents 

Authority. (See Agents, of private parties, authority, contracts, 
signatures) 

Small business concerns. (See Contracts, awards, small business concerns) 
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BIDS—Continued 
Specifications. (See Contracts, specifications) 
Surplus property. (See Sales) 
“Two bites at the apple.” (See Contracts, specifications, failure to furnish 
something required, information) 
Two-step procurement 
Changes in requirements 
Notice 
Requirement in par. 2—-208(a) of Armed Services Procurement Reg. 
(ASPR) that amendments to invitations for bids must be sent to every- 
one to whom invitations had been furnished has reference to amendments 
issued under competitive system prior to opening of bids; and, therefore, 
amendment issued after closing date for receipt of technical proposals to 
only two concerns out of 37 potential suppliers solicited under first step 
of two-step procurement who had responded to Request for Technical 
Proposals (RFTP) was proper and in accord with ASPR 3-805.1(e), 
relative to changes occurring in requirements during negotiations. In 
fact, if firms who had not responded to RFTP had been furnished copies 
of amendment and responded, provisions of “Late Proposals and Modifi- 
cations” clause would be for application 
Second step 
Deviating from first step 
Determination to open late bid received on one of two technical pro- 
posals submitted under first step of two-step procurement and found 
acceptable, even though equipment offered did not meet all details of 
specifications, was proper since delay in delivery of bid received more 
than 24 hours before bid opening was due to Govt. mishandling. Although 
bid was accompanied by covering letter and unsolicited descriptive lit- 
erature at variance with specifications, it is néyertheless responsive bid ; 
for it is inconceivable that low bidder, who had qualified under first step, 
would disqualify itself in second step and, therefore, deviating material 
is viewed as attempt to identify which of two accepted first-step proposals 
wp hades eaten be mace Wi isch ce see nescistidtiedctntntidinmtoe 
Technical proposals : 
Deficiencies 
Minor deviations 
Minor revision of unpriced technical proposal, first-step of two-step 
procurement for retrieval system, that had initially been found unac- 
ceptable was not prejudicial to other bidders for Govt. under procedure 
contemplated by par. 2-503.1 is free to discuss submitted proposal with 
offeror if clarification or additional information will bring proposal to 
acceptable status since two-step procedure extends benefits of advertis- 
ing to procurements previously negotiated, and while second-step of pro- 
cedure is conducted in accordance with formal advertising, first-step 
contemplates maximizing competition. Therefore, low bidder originally 
incorrectly placed in unacceptable category, having submitted accept- 
able technical proposal and confirmed extremely low price bid may prop- 
erly be awarded contract 
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BIDSs—Continued 
Two-step procurement—Continued 
Technical proposals—Continued 
Qualification requirements 
Under letter request, first step of two-step procurement, which con- 
tained “Bidder’s Technical Qualification Clause” stating technical 
proposals would be accepted only from those contractors who have manu- 
factured and can demonstrate at operating airfield a Solid State Conven- 
tional Instrument Landing System, evaluation of capabilities of prime 
contractor and its subcontrictor—French firm who manufactured and 
demonstrated system in Frznce—although within policy enunciated in 
par. 4-117 of Armed Services Procurement Reg., which recognizes integ- 
rity and validity of contractor team arrangements, was contrary to intent 
of clause, and proposal premised on subcontractor’s system should not 
have been considered. Therefore, in future procurements, clause should 
specify permissible relationships or refer to ASPR provision 
Use basis 
Administrative authority 
While second step of two-step method of procurement is conducted 
under principles of formal advertising pursuant to par. 2-508.2 of Armed 
Services Procurement Reg., first step of procedure, in furtherance of 
goal of maximized competition, contemplates qualification of as many 
technical proposals as possible under negotiation procedures; and as this 
two-step procedure is intended to extend benefits of competitive 
advertising to procurements which previously were either negotiated 
competitively or negotiated on sole source basis, determination how to 
best satisfy Govt.’s requirements is within ambit of sound administrative 
discretion, and use of two-step procedure will not be questioned when 
supported by record 
Injunction to prevent 
Offeror who was granted court injunction to prevent opening of bids 
and award of contract under two-step procurement, and who protested 
use of two-step method to obtain ship’s hull side blast-cleaning unit, 
stating Navy was required pursuant to pars. 3-108 and 3-214 of Armed 
Services Procurement Reg. to negotiate sole source contract with it as 
developer of unit, has no basis for objection. Secretary only has authority 
to determine that sole source procurement to avoid duplication of invest- 
ment and effort is justified, and evidence did not warrant invoking his 
authority ; and as conditions prescribed in par. 2-502(a) of regulation 
for use of two-step method of procurement existed, determination to use 
this method was within cognizance of procurement officers 
BOARDS, COMMITTEES, AND COMMISSIONS 
Members 
Appointment limitations 
An attorney in private practice serving 3-year term as member of 
Advisory Council on Urban Transportation, Dept. of Transportation, 
established by Pub. L. 89-670, and which meets only a few days each 
year, who is paid per diem on “when-actually-employed basis” and travel 
expenses is ineligible to serve on National Water Commission, even if 
different days are devoted to intermittent service for each agency, a8 
Council member is considered to have status similar to that of inter- 
mittent consultant employed and compensated on daily basis and held to 


449-795 O - 72 - 59 
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BOARDS, COMMITTEES, AND COMMISSIONS—Continued 
Members—Continued 
Appointment limitations—Continued 


be officer or employee of U.S., and, therefore, is prohibited from accepting 
appointment with Commission by language of National Water Commis- 
sion Act that “no member of the Commission, during his period of serv- 
ice on the Commission, hold any other position as an officer or employee 
i ENS: = FO nn siccnceinincmmnnimmmarpnmmedintiandaeninnie 
BONDS 
Bid 
Joint venture 
Bid acceptability 
Low bid submitted under total small business set-aside for Air Force 
Base construction project which bore three names of joint venture shown 
in bid bond accompanying bid, but was signed by president of only small 
business concern involved, may not be awarded to either joint venture or 
small business concern on basis two large business firms had associated 
with small business concern only for purpose of obtaining bid bond. As 
to joint venture, there was none at time of bid submission or opening, 
and subsequently submitted information could not create joint venture 
for purpose of bid ratification—even if it could, joint venture as large 
concern would be ineligible for award, nor would award to small concern 
be proper as bid bond named joint venture as principal 
BRIDGES 
Construction 
Necessitated by highway relocation 
As replacement highway bridge over Cross-Florida Barge Canal is re- 
quired to be constructed in accordance with sec. 207(c), Pub. L. 87-874, 
Oct. 23, 1962, which limits construction of replacement facility to State 
design standards that apply to roads of same classification, determined 
on basis of traffic existing at time of taking, approval by Corps of Dngi- 
neers of two two-lane bridges to be constructed at Govt. expense in lieu 
of existing two-lane highway in order to accommodate future growth 
constitutes betterment of facility in contravention of sec. 207(c) and, 
therefore, funds available to Corps may nat be used to construct second 
bridge, whether or not design standard was in actual practice or pub- 
lished. However, State standards that provide for range of traffic rather 
than projected future traffic count are acceptable 
BUY AMERICAN ACT 
Applicability 
Contractors’ purchases from foreign sources 
Effect 
Procedure that invites bidders and offerors to furnish surgical steel 
blades made from either domestic carbon steel or imported stainless steel 
without indicating preference, leaving determination of availability of 
domestic steel to bidders or offerors, is defective procedure as composi- 
tion of steel selected for end product is, under definition in par. 6-001 of 
Armed Services Procurement Reg., component of end product and sub- 
ject to restrictions of Buy American Act, 41 U.S.C. 10a—d. Therefore, 
when carbon steel is available, restrictions of act may not be waived 
for product manufactured in U.S. from foreign steel. Furthermore, deter- 
mination to exempt item from restrictions of act must, in accordance 
with ASPR 6-108.2(a), be included in solicitation 
Bids. (See Bids. Buy American Act) 
Contracts. (See Contracts, Buy American Act) 





CANAL ZONE 
Employees 
Hired overseas 
Residence in United States, etc. 

Former employee of Canal Zone Govt. whose place of actual residence 
was in California, but who at time of appointment was temporarily re- 
siding in Costa Rica, and who had transported his household goods to 
Costa Rica in his own truck prior to signing employment agreement, 
which he signed in Costa Rica prior to travel to Canal Zone, may be 
reimbursed travel and transportation expenses from Costa Rica to Canal 
Zone in accordance with provisions of Office of Management and Budget 
Cir. No. A-56, but he may not be reimbursed expenses of moving from 
California to Costa Rica since these expenses were not incurred in antici- 
pation of his appointment in Canal Zone 

CHECKS 
Endorsement 
Other than payee 
Tax refund 

Liability for proceeds of income tax refund check bearing only initials 
of husband and wife still married but separated at time of endorsement 
by husband and deposited in joint account with his mother, whose initials 
were similar to wife’s, is for determination by Federal and not State law 
in interest of uniformity. Although use of initials did not facilitate 
forgery and ordinarily cashing bank would be required to refund one-half 
of check, as in “same name cases,” reclamation proceedings against bank 
are not required since joint income tax is treated as return of single 
individual and payment to husband as one of joint obligees extinguished 
liability of Govt. for tax overpayment, and ownership rights of spouses 
are for determination by local law in appropriate proceedings 

CITIES, CORPORATE LIMITS 
Erroneous determinations 

Retroactive adjustments 

Treatment of Fort Stewart and Hunter Army Airfield, located 40 miles 
apart, as one installation with one staff which resulted in movement of 
military and civilian personnel freely between both installations without 
competent orders directing permanent change-of-station or performance 
of temporary duty may not be corrected by issuance of retroactive orders 
to confirm assignments and authorize travel allowances for temporary 
duty or permanent change-of-station allowances incident to assignments, 
even though for purposes of Joint Travel Regs., installations are con- 
sidered different stations since retroactive orders would be without 
effect to change vested rights of personnel involved 

CLAIMS 
Assignment 
Federal grants-in-aid 
Legality of assignment 

Amounts due or to become due under grants of Federal funds to medi- 
cal college for construction and restoration of facilities authorized by 
Public Health Service Act, as amended, may be assigned to bank pur 
suant to Assignment of Claims Act of 1940, as amended, to enable 
grantee to obtain interim financing for purpose of making progress pay- 
ments to contractor, as acceptance of grant subject to conditions imposed 
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CLAIMS—Continued 
Assignment—Continued 
Federal grants-in-aid—Continued 
Legality of assignment—Continued 
by Govt. created valid contract within meaning of 1940 act, and as 
assignment is not forbidden under grant. However, in accordance with 
requirements of act, assignment should cover amount payable under 
grants without regard to status of account between college and bank; 
and, furthermore, grantee is not foreclosed from financing non-Federal 
amare.of costs with borrowed fen@@es sonics ccc nnd cdencnwcesendunes 470 
“Financing Institutions” requirement 
Pension funds 
Assignment of moneys to become due from U.S. under lease agreement 
may be made to Public Employees’ Retirement System and State Teach- 
ers’ Retirement System of State of California using trust funds to fur- 
nish permanent financing for building being constructed for Govt. The 
Systems qualify as “financing institutions” within purview of Assign- 
ment of Claims Act of 1940, as amended, 31 U.S.C. 203, as nothing in act 
indicates exclusion of pension funds, and primary functions of trust cor- 
pus, together with trustees, is investing of assets of trust. However, act 
limits assignment to one party, “except that any such assignment may be 
made to one party as agent or trustee for two or more parties participat- 
Si SRR GEE iat bie iit bcm dnctbhieimiinind 618 
Fraud perpetrated by assignor 
Government’s liability 
Since under Assignment of Claims Act of 1940, as amended, Govt. is 
not insurer as to fraudulent schemes devised by assignor against assignee, 
nor is Govt. required to involve assignee in matters of contract adminis- 
tration, claim for amount of fictitious invoices presented by assignee of 
drayage company performing services for Govt., which were retrieved 
by assignor prior to payment, may not be honored as record presents no 
grounds to impute negligence to or assert estoppel against Govt., but in- 
stead raises doubt as to validity of assignee’s claim. Although claim 
must be rejected, as jurisdiction of GAO to pay claims is based upon 
legal liability of U.S., assignee’s right to gee judicial determination of 
Rie Gieteachie mab: puetnietOes ss ok ee iii en cece scale 434 
Doubtful 
Compensation 
Procedure for handling 
Claims for 8 hours of additional compensation at overtime rates 
that are presented to Corps of Engineers by civilian wage board em- 
ployees who performed 24-hour tours of duty on dredges and other 
floating plants, receiving compensation for only 8 hours of work on 
straight-time basis may be paid, if properly documented, by Corps on 
basis of two-thirds rule in Detling and France consolidated cases, 432 
F. 2d 462 (1970). However, doubtful claims should be forwarded for set- 
tlement to Claims Division of U.S. GAO pursuant to 4 GAO 5.1, and 
when 10-year limitation act of Oct. 9, 1940 is involved and claims cannot 
be promptly approved and paid in full amount claimed, they should be 
forwarded to Claims Division for recording under 4 GAO 7.1, and after 
recording claims will be returned to Corps for payment, denial, or referral 
back to GAO for adjudication_ 





CLAIMS—Continued 
Evidence to support 
Best evidence available | 
Acceptability 

Where claims of civilian wage board employees of Corps of Engineers 
for 8 hours overtime compensation, which are presented on basis of 
consolidated cases of Detling and France, 482 F. 2d 462, incident to 24- 
hour port watch aboard hopper dredges or other floating plants and 
receipt of only 8 hours straight-time compensation, cannot be ade- 
quately documented, payment may be made by Corps on basis of most 
accurate estimate after considering all available records. For example, 
if time and attendance records are missing for some part of period 
claimed but available pay and leave records support reasonably accurate 
estimates of standby duty, estimates will be considered sufficiently 
documented, or where no signed logs can be found for standby duty 
claimed, next best evidence—duty rosters—may be used to substantiate 
IE Ce Ca ericcintcicnierienneinonniminmciinintaintenipeniiiiaiiiiigblmchaptiiil ion 
Settlement by General Accounting Office 

Claim denied 

Claim submitted for consideration under settlement authority in 31 
U.S.C. 71 for additional compensation to cover required correction in 
printing of technical publication, which had been disallowed by contract- 
ing officer and appeal to disallowance denied by administrative officer, 
may not be paid on basis prior uncorrected orders had been accepted, 
where record shows contractor agreed to correct error without cost to 
Govt., and supplemental agreement providing charge for work—inser- 
tion of fold-ins in publication in indicated sequence—has reference to 
future orders. Furthermore, alleged subsequent oral agreement may not 
be considered, as review is restricted to record before contracting agency 
at time the head of agency rendered decision 
Statutes of limitation. (See Statutes of Limitation, claims) 

COAST GUARD 
Enlisted personnel 
Service credits 
Inactive time 

Inactive Naval Reserve cadet or midshipman time served before July 
1949 by Regular Coast Guard officer or enlisted man retiring either for 
years of service under 14 U.S.C. 291, 292, 354, or 855, for age pursuant 
‘to 14 U.S.C. 298 or 353, or for disability as provided in ch. 61, Title 10, 
U.S. Code, is not allowable for purpose of retirement. Sec. 291, in provid- 
ing for voluntary retirement of commissioned officers after 20 years of 
service requires such service to have been “active service ;” word “serv- 
ice” in secs. 292, 354, and 355, authorizing voluntary retirement for 
commissioned officers after 30 years, and for enlisted men after 30 or 20 
years, has been interpreted since 1948 as “active service;” secs. 293 
and 353 in providing for compulsory retirement at age 62 make no refer- 
ence to years of service; and under 10 U.S.C. 1208 disability retirement 
is computed on basis of active service. 

Although inactive Naval Reserve cadet or midshipman time served 
before July 1949 by Regular,Coast Guard officer or enlisted man retiring 
either for years of service, for age, or for disability, may not be credited 
for purpose of retirement, service counts for multiplier credit and in 
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COAST GUARD—Continued 
Enlisted personnel—Continued 
Service credits—Continued 

Inactive time—Continued 
accordance with 14 U.S.C. 423, years of service are to be computed under 
10 U.S.C. 1405(4), due to fact that pursuant to 10 U.S.C. 1833 such serv- 
ice is “service (other than active service) in a reserve component of 
an armed force.” However, full-time credit may not be given inactive 
service in determining multiplier factor under 14 U.S.C. 423 and 10 
U.S.C, 1405(4), since service is subject to computation method provided 
in 10 U.S.C. 1383(4) 

In crediting inactive Naval Reserve cadet or midshipman service per- 
formed before July 1949 by Regular Coast Guard officer or enlisted man 
for retirement purposes, there is no distinction to be drawn between 
status of “Cadet, MMR, USNR,” or “Midshipman, MMR, USNR,” 
inasmuch as persons having either status are regarded as members of 
U.S. Naval Reserve 

COLLECTIONS 
Debt. (See Debt Collections) 
COLLEGES, SCHOOLS, ETC. 
Land grant colleges 

Investments 

Since Federal City College is land grant college within purview of 
“First Morrill Act” as provided by Dist. of Columbia Education Act, 
land grant funds available to college are exempted from 47 D.C. Code 
135, which directs investment in U.S. Treasury securities, and Congress 
in education act approved investment in accordance with land grant act 
in “bonds of the United States or of the States or some other safe 
bonds.” “Other safe bonds” are obligations of various Federal agencies, 
other than Treasury securities, that are guaranteed by U.S., industrial 
bonds approved for investment by fiduciaries under Rules of U.S. Dist. 
Court, and certificates of deposit in federally insured banks, but not 
savings accounts in banks or savings and loan associations, Furthermore, 
deficiencies from investments may be made up from appropriations, and 
to minimize losses, bonds may be sold before maturity 
Teachers employed by Defense Department overseas. (Sce Defense Depart- 

ment, teachers employed in areas overseas) 

Work study programs 
Economic Opportunity Act 
Agency participation apart from grant agreement 

Limitation in Economie Opportunity Act (42 U.S.C. 2754(b)) requir- 
ing that work-study grant agreements with institutions of higher edu- 
eation jrovide that “Federal share” of compensation of students 
employed in College Work-Study Program will not exceed 80 percentum 
of compensation paid to students, pertaining only to payments from 
grants made by Office of Education to institutions and not to pay- 
ments made by other Federal agencies where students are employed, 
employing agencies may bear larger portion than 20 percent of student 
earnings so that grant funds may be spread over greater number of stu- 
dents. Whether agency should pay social security tax on its contribution 
to student’s salary, and if so in what amount, is for determination by 
Commissioner of Internal Revenue Service 
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COMPENSATION 

Additional 

Evironmental pay differential 

Compensatory time in lieu 

Air National Guard technicians, whether they are wage or nongraded 
employees or General Schedule employees, who for 12-hour workday re- 
ceive 4 hours compensatory time for work in excess of 8 hours a day, or 
receive compensatory time for 8-hour Sunday tour of duty, are not en- 
titled to environmental differential pay, night shift differential pay, or 
premium pay, as 82 U.S.C. 709(g) in authorizing Secretary concerned 
to prescribe hours of duty for technicians and to fix their basic compen- 
sation or additional compensation, provides for granting of compensa- 
tory time in amount equal to time spent in irregular or overtime work 
with no compensation for compensatory time, since compensatory time is 
intended to be in lieu of overtime or differential pay for additional hours 


Constitutes basic pay 

Environmental pay differential for dirty work having been authorized 
for Dist. of Columbia wage employees by proper wage fixing authority in 
accordance with 5 U.S.C. 5341, and in conformity with commercial prac- 
tices, differential may be considered basic pay, whether stated separately 
or included in scheduled rates, for purposes of computing wage board 
overtime and Sunday rates prescribed in 5 U.S.C. 5544, the Civil Service 
Retirement Deductions authorized in 5 U.S.C. 8834, and for determin- 
ing annual rate of pay for group life insurance provided in Federal 
Personnel Manual, Supp. 870-1, Subch. 83—3a, and differential may be 
paid to employees while in leave status 

Premium pay in lieu 

Air National Guard technician who assigned to 24-hour tour of duty 
at Air National Aircraft Control and Warning Site receives 12 percent 
annual premium pay under 32 U.S.C. 709(g), which is prescribed for 
unusual tours of duty, irregular duty, or additional duty, and work on 
days that are ordinarily nonworkdays, when exposed to duty in hazard- 
ous category is not entitled to environment differential pay since pre- 
mium pay not to exceed 12 percent of basic pay is authorized to be paid 
in lieu of additional compensation, including differentials and overtime 
compensation 
Adjustment 

Appointment erroneous 

Upon determination that employee who received excepted Schedule 
B appointment at grade GS-9 was discriminated against because of race 
or sex, which is expressly prohibited by 5 U.S.C. 7154(b) and 5 CFR 
713.202, as she qualified for a GS—11 position and was assigned and per- 
formed work warranting a GS-11 classification, correction of personnel 
action and adjustment in pay is legally justified on basis original classi- 
fication and appointment as GS-9 was illegal, and corrective action is 
not viewed as retroactive promotion such as ordinarily is prohibited 


Basic. (See Compensation, what constitutes) 


‘ 
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COMPENSATION—Continued 
Double 

Civilian and disability compensation 

Regular Air Force sergeant retired pursuant to 10 U.S.C. 8914, who 
while employed as civilian in Federal Govt. loses use of finger, is not 
entitled to concurrent payment of civilian disability compensation and 
military retired pay on basis the compensation would be paid for perma- 
nent partial disability and not temporary total disability, thus bringing 
payment within exception to dual payment prohibition contained in 5 
U.S.C. 8116(a). In application of limitation in sec. 8116(a), there has 
been no recognition of distinction between temporary and permanent 
disability, as statute makes no such distinction insofar as concurrent 
receipt of military or naval retired pay is concerned, and legislation 
would have to be enacted to permit concurrent payment of retired pay 
and disability compensation 

Concurrent military retired and civilian service pay 

Reduction in retired pay 
Not required 

Although civilian position held by retired officer of Regular component 
of uniformed services in U.S. Army Special Services Agency, Furope— 
local nonappropriated fund activity—is position subject to reduction 
of retired pay prescribed by 5 U.S.C. 5532(b), reduction is not required in 
officer’s retired pay as reduction would exceed amount officer receives 
from civilian employment with additional reduction in retired pay, re- 
sult that is not within contemplation of Dual Compensation Act of 1964, 
*or it is unreasonable to require retired officer to accept smaller amount 
after employment in civilian position with Govt. than amount of retired 
pay he was receiving before that time 

Concurrent military retired pay and disability compensation. (See 

Officers and Employees, death or injury, dfsability compensation, etc.) 

Exemptions 

Dual Compensation Act 7 
Disability “as a direct result of armed conflict,” etc. 

Conclusion that exemption provision in Dual Compensation Act (5 
U.S.C. 5532(c)) to requirement that retired pay of Regular officer must 
be reduced when employed as civilian by Federal Govt. (5 U.S.C. 
5532(b)) applies only if retirement was direct result of armed con- 
flict, or was caused by instrumentality of war in wartime, is justified 
on basis of legislative history of provision and its longstanding adminis- 
trative interpretation; and, therefore, Mross v. United States, 186 Ct. 
Cl. 165, holding that disability—perforated eardrum—that was war-in- 
curred but was not disabling and did not constitute significant factor 
in officer’s retirement met requirements of exception to dual compensa- 
tion restriction will not be followed as case is based:‘on particular 
facts involved 

Military retired pay and civilian retirement 

A retired member of uniform services whose military service upon 
retirement from civilian employment is not used to establish civil serv- 
ice annuity eligibility but is only used in computation of annuity to 
increase amount payable, may withdraw his waiver of retired pay and 
have pay reinstated as no double benefit would result from same service 


by terminating use of military service to compute civil service annuity 
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COMPENSATION—Continued 

Double—Continued 

Military retired pay and civilian retirement—Continued 
and reinstating retired pay, and 5 U.S.C. 8332(e) provides that civil 
service retirement does not affect right of employee to retired pay, 
pension, or compensation im addition to annuity payable upon retire- 
ment from Federal civilian service 
Downgrading 

Saved compensation 

Temporary promotions 

Employee demoted from GS-5, step 9, to GS-4, step 10, with salary 
retention pursuant to 5 U.S.C. 5337, who accepts temporary promo- 
tion and then returns to same grade to which initially demoted has not 
forfeited entitlement to salary retention authorized for 2 years by sec. 
5337, retention period to commence on date of demotion, Sept. 16, 1968. 
Temporary promotion did not affect running of salary-retention pe- 
riod, as employee by virtue of temporary promotion is not considered as 
having become “entitled to a higher rate of basic pay by operation of” 
the classification law within meaning of 5 U.S.C. 5337—a bar to salary- 
retention coverage. 


Highest previous rate. (See Compensation, rates, highest previous rate) 
Increases 

Retroactive 

Employee separated prior to effective date of increase 

Employee of Federal Govt. who transferred to public international 
organization with reemployment rights under 5 U.S.C. 3582(b), prior 
to enactment of Federal Employees Salary Act of 1970, is not entitled 
to retroactive salary adjustment authorized by act for employees on 
rolls on effective date of act—Apr. 15, 1970—condition precedent to en- 
titlement. However, since under sec. 3582(b) employee who transfers to 
public international organization is guaranteed that upon reemploy- 
ment compensation payable will not be less than if employee had re- 
mained on Govt. rolls, any salary adjustment required upon reemploy- 
ment may include retroactive salary payment employee would have 
received if on rolls on Apr. 15, 1970 

Highest previous rate 

Where agency has policy to extend benefit of highest previous rate 
rule prescribed in 5 U.S.C. 5334(a), salary of employee who left Post 
Office Dept. during retroactive period between enactment of Postal 
Reorganization Act and its effective date may be adjusted to reflect 
increase authorized by act; and where agency does not have established 
policy, but did give employee benefit of last Post Office Dept. rate, it is 
within agency’s discretion whether or not to adjust employee’s salary 
to reflect increase in Post Office rate. However, sec. 531.2038(d) (4) of 
Civil Service Commission Regs. relating to general increases in General 


Sehedule and not to special increases, employee who was not on rolls 


at time of enactment of Reorganization Act may not be given benefit of 
increased rate for purposes of “highest previous rate” rule 


e 
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COMPENSATION—Continued 

Increases—Continued 

Retroactive—Continued 

Military service furlough during retroactive period 

Fact that reemployed civilian who while on military furlough served 
on active military duty was on civilian roll on Apr. 15, 1970, date of 
enactment of Federal Employees Salary Act of 1970, Pub. L. 91-231, does 
not entitle him under act to retroactive adjustment in basic pay for active 
military duty performed during period Jan. 1, 1970, through Mar. 15, 
1970, as act provides compensation increases for Federal classified 
employees only. However, although Pub. L. 90-207, Dec. 16, 1967, pro- 
vides for increase in basic pay for military personnel whenever general 
schedule of compensation for Federal classified employees is increased. 
Secretary of Defense in implementing 1970 act pursuant to E. O. No. 
11525 prescribed that member must have been on active duty on Apr. 15, 
1970, to be entitled to retroactive adjustment in pay 

Status changes during period 

Former General Schedule employees of Post Office Dept. who trans- 
ferred to higher General Schedule position in another agency between 
Aug. 12, 1970, date of enactment of Postal Reorganization Act, which 
provides approximately 8-percent salary increase, and effective date of 
act, first pay period beginning on or after Apr. 16, 1970, are entitled to 
have “not less than two-step increase” authorized in 5 U.S.C. 5334(b) for 
employees who are promoted or transferred, computed on revised General 
Schedule rate of Post Office Dept. ; for in absence of specific language to 
contrary, rule for application is that retroactive salary increases apply 
as if increase had been in force and effect at time of change of status 
of employee 
Military pay. (See Pay) 
Night work 

Basic compensation determination 

When employee’s wage board position if changed by agency action 
to General Schedule while he is working night shift, basic rate of pay 
preserved to employee under sec. 539.203 of Civil Service Regs. includes 
night differential, as it is “rate of pay fixed by * * * administrative 
action” within contemplation of sec, 539.202(c), defining “rate of basic 
pay.” Inclusion of night differential in establishing employee’s General 
Schedule rate of pay does not preclude receipt of prescribed 10 percent 
night differential so long as he remains on night shift, but differential 
is not to be included in employee’s retirement and life insurance base__- 

Compensatory time in lieu 

Air National Guard technicians, whether they are wage or non- 
graded employees or General Schedule employees, who for 12-hour 
workday receive 4 hours compensatory time for work in excess of 8 hours 
a day, or receive compensatory time for 8-hour Sunday tour of duty, 
are not entitled to environmental differential pay, night shift differential 
pay, or premium pay, as 82 U.S.C. 709(g) in authorizing Secretary con- 
cerned to prescribe hours of duty for technicians and to fix their basic 
compensation or additional compensation, provides for granting of com- 
pensatory time in amount equal to time spent in irregular or overtime 
work with no compensation for compensatory time, since compensatory 
time is intended to be in lieu of overtime or differential pay for additional 
I Se We ienntmcnnicennnsins see eaten Anan RSEE INNES oo 
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COMPENSATION—Continued 

Overpayments 

Waiver 

Allens 

Authority in 5 U.S.C. 5584 to waive erroneous payments of compen- 
sation made to employees of executive agencies is applicable to non-U.S. 
citizens employed by U.S. in foreign areas, as term “employee” as used 
in sec. 5584 means employee as defined in 5 U.S.C. 2105; that is, individ- 
ual appointed in “civil service,” which constitutes all appointive positions 
in executive, judicial, and legislative branches of Govt., except positions 
in uniformed services (5 U.S.C. 2101(1)). Therefore, Philippine citizen, 
properly appointed to position in executive branch to perform Federal 
function supervised by Federal employee, is employee under 5 U.S.C. 
5584 and entitled to waiver of erroneous compensation payments without 
regard to fact employment is under labor agreement with Philippine 


Public Law 90-616. (See Debt Collections, waiver, civilian employees) 
Overtime 
Inspectional service employees 
Skyjacking prevention 
Customs inspectors who conduct predeparture inspection of air pas- 
sengers bound for overseas as deterrent to skyjacking in accordance 
with Presidential program are not entitled to payment of overtime com- 
pensation under 19 U.S.C. 267, but rather under Federal Employees 
Pay Act of 1945 (5 U.S.C. 5542), even though inspections are necessary 
for safety of passengers and for protection of air carriers against air 
piracy, as inspection duties involved would not be custom duties pre- 
scribed by 19 U.S.C. 267, which are duties performed in connection 
with lading on Sundays, holidays, or at night of merchandise or baggage 
entered for transportation under bond or for exportation with benefit 
of drawback, or other merchandise or baggage required to be laden 
under customs supervision 
Traveltime 
In administration of inspection and grading programs, when events 
are not within control of Dept. of Agriculture, and Agricultural Com- 
modity Grader is required to travel 8% hours on Sunday to report for 
duty at 8 a.m. on Monday to inspect and checkload shipment of peanut 
butter being purchased by Dept., travel is compensable at overtime 
rates prescribed in 5 U.S.C. 5542(b) (2)(B), as travel could not have 
been scheduled within employee’s regular hours. Fact that Govt. is 
reimbursed for all costs incurred in providing inspection and checx- 
loading services has no bearing on employee’s entitlement to payment of 
overtime for services performed 
Dept. of Agriculture employee returning from performing temporary 
duties of Agriculture Commodity Grader, whose air flight was delayed, is 
entitled under 5 U.S.C. 5542 to compensation for “usual waiting time” 
for interrupted travel that is prescribed by Federal Personnel Manual, 
which means time necessary to make connections in ordinary travel situa- 
tion, consistent with performance of travel as expeditiously as possible, 
with extension of time for heavy holiday traffic and inclement weather, 
minus time for eating and rest. As traveltime that cannot be scheduled 
or controlled qualifies for work, employee whose regular tour of duty is 
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COMPENSATION—Continued 

Overtime—Continued 

Inspectional service employees—Continued 

Traveltime—Continued 

8 a.m. until 4:30 p.m., having traveled from 3:10 a.m. to 10:30 a.m. on 
Thanksgiving day, is entitled to payment at overtime rate from 3:10 
a.m. to 8 a.m. and at holiday premium pay rate from 8 a.m. to 10:30 a.m_ 

Under Agricultural Marketing Act of 1946 (7 U.S.C. 1622), Dept. of 
Agriculture is required to perform inspection and grading services when 
products are shipped or received in interstate commerce; and, therefore, 
required services are not within control of Dept. to enable scheduling of 
inspector’s travel during regular duty hours. Therefore, Agricultural 
Commodity Grader whose travel could not be scheduled during regular 
duty hours is entitled to be compensated for travel at overtime rates 
prescribed by 5 U.S.C. 5542(b) (2) (B) 

Standby, etc., time 

Two-thirds rule 
Aboard vessels 

A Corps of Engineers civilian wage board employee who performed 
24-hour port watch duty aboard seagoing hopper dredge and received 
only 8 straight-time hours of compensation is entitled to payment for 
additional 8 hours claimed, and properly documented, at overtime rates 
on basis of consolidated cases of Detling et al. v. U.S., and France et al. v. 
U.S., 482 F. 2d 462 (1970), in which court held plaintiffs were in standby 
duty for time in excess of 8 hours and applied two-thirds rule, allowing 
8 hours for sleeping and eating time, and awarded plaintiffs 8 hours of 
additional compensation at overtime rates pursuant to 5 U.S.C. 5544, 
rule that has been followed in decisions of Comptroller General 

Claims for 8 hours of additional compensation at overtime rates that 
are presented to.Corps of Engineers by civilian wage board employees 
who performed 24-hour tours of duty on dredges and other floating 
plants, receiving compensation for only 8 hours of work on straight-time 
basis may be paid, if properly documented, by Corps on basis of two- 
thirds rule in Delting and France consolidated cases, 432 F, 2d 462 (1970). 
However, doubtful claims should be forwarded for settlement to Claims 
Division of U.S. GAO pursuant to 4 GAO 5.1, and when 10-year limitation 
act of Oct. 9, 1940 is involved and claims cannot be promptly approved 
and paid in full amount claimed, they should be forwarded to Claims 
Division for recording under 4 GAO 7.1, and after recording claims will 
be returned to Corps for payment, denial, or referral back to GAO for 
adjudication 

Where claims of civilian wage board employees of Corps of Engineers 
for 8 hours overtime compensation, which are presented on basis of 
consolidated cases of Delting and France, 432 ¥F. 2d 462, incident to 24- 
hour port watch aboard hopper dredges or other floating plants and 
receipt of only 8 hours straight-time compensation, cannot be adequately 
documented, payment may be made by Corps on basis of most accurate 
estimate after considering all available records. For example, if time and 
attendance records are missing for some part of period claimed but avail- 
able pay and leave records support reasonably accurate estimates of 
standby duty, estimates will be considered sufficiently documented, or 
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COMPENSATION—Continued 
Overtime—Continued 
Standby, etc., time—Continued 
Two-thirds rule—Continued 
Aboard vessels—Continued : 
where no signed logs can be found for standby duty claimed, next best 
evidence—duty rosters—may be used to substantiate payment of over- 


Traveltime 
Administratively controllable 

In administration of inspection and grading programs, when events 
are not within control of Dept. of Agriculture, and Agricultural Com- 
modity Grader is required to travel 814 hours on Sunday to report for 
duty at 8 a.m. on Monday to inspect and checkload shipment of peanut 
butter being purchased by Dept., travel is compensable at overtime rates 
prescribed in 5 U.S.C. 5542(b) (2) (B), as travel could not have been 
scheduled within employee’s regular hours. Fact that Govt. is reimbursed 
for all costs incurred in providing inspection and checkloading services 
has no bearing on employee’s entitlement to payment of overtime for 
services performed 

When employee of Dairy Division of Division of Consumer and Market- 
ing Services of Dept. of Agriculture is ordered to travel on Sunday in 
order to attend two national milk hearings scheduled during week, one on 
Monday morning and other on Friday, requirement in Administrative 
Procedure Act, 5 U.S.C. 554(b), which provides that convenience of par- 
ticipants should be considered in fixing time and place for hearings, 
does not remove scheduling of hearings from Dept.’s control, for while 
provision imposes rule of reasonableness upon agency’s freedom in sched- 
uling hearings, it does not require hearings to be scheduled at any par- 
ticular time. Therefore, traveltime of employee is not traveltime within 
meaning of 5 U.S.C. 5542(b) (2) (B) that is compensable as overtime____ 

Under Agricultural Marketing Act of 1946 (7 U.S.C. 1622), Dept. of 
Agriculture is required to perform inspection and grading services when 
products are shipped or received in interstate commerce; and, therefore, 
required services are not within control of Dept. to enable scheduling 
of inspector’s travel during regular duty hours. Therefore, Agricultural 
Commodity Grader whose travel could not be scheduled during regular 
duty hours is entitled to be compensated for travel at overtime rates 
prescribed by 5 U.S.C. 5542(b) (2) (B) 

Traveltime of Food Inspector in Consumer Protection Program of 
Division of Consumer and Marketing Services of Dept. of Agriculture, 
performed from 9 p.m. Sunday until 4 a.m. Monday—hours outside 
regular tour of duty—in order to relieve inspector who had been granted 
nonemergency annual leave, is not compensable as overtime since in 
scheduling annual leave the need for relief inspector should have been 
considered and travel of relief inspector scheduled within regular duty 
hours. Also, return travel of relief inspector outside regular tour of duty 
was not required by event that could not be scheduled or controlled ad- 
ministratively ; and, therefore, return travel from inspection site is not 
compensable under 5 U.S.C. 5542(b) (2) (B) as overtime 

Employee performing Sunday through Thursday tour of duty who 
when directed on Wednesday to travel 100 miles to report for temporary 
duty at 8 a.m. Saturday, travels on Friday and returns on Saturday in- 
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COMPENSATION—Continued 

Overtime—Continued 

Traveltime—Continued 

Administratively controllable—Continued 
stead of traveling Thursday and Sunday, regular workdays, is not en- 
titled under 5 U.S.C. 5544(b) to overtime compensation for traveltime, 
which having been administratively controllable may not be considered 
employment. Even if Saturday work was held to be administratively un- 
controllable, in view of advance notice to employee, two other requisites 
must be met to qualify traveltime as hours of work—an official neces- 
sity for services and at least two successive off-duty days of travel, and 
travel requirement was not met by employee 
Status 
Waiting for transportation 

Dept. of Agriculture employee returning from performing temporary 
duties of Agriculture Commodity Grader, whose air flight was delayed, 
is entitled under 5 U.S.C, 5542 to compensation for “usual waiting time” 
for interrupted travel that is prescribed by Federal Personnel Manual, 
which means time necessary to make connections in ordinary travel sit- 
uation, consistent with performance of travel as expeditiously as pos- 
sible, with extension of time for heavy holiday traflic and inclement 
weather, minus time for eating and rest. As traveltime that cannot be 
scheduled or controlled qualifies for work, employee whose regular tour 
of duty is 8 a.m. until 4:30 p.m., having traveled from 3:10 a.m. to 
10:30 a.m. on Thanksgiving Day, is entitled to payment at overtime rate 
from 3:10 a.m. to 8 a.m. and at holiday premium pay rate from 8 a.m. to 


Postal service 

Rates 

Highest previous rate 
Postal Reorganization Act increases 

Increase in rates of basic compensation authorized by Postal Reor- 
ganization Act, approved Aug. 12, 1970, to take “effect on the first day of 
the first pay period which begins on or after April 16, 1970,” and to pro- 
vide 108 percent of compensation rates inveffect prior to enactment of 
act, may be extended by regulation to employees who transferred to Post 
Office Dept. prior to Aug. 12, 1970, without regard to “highest previous 
salary rule” stated in sec. 531.203(c) of Civil Service Regs. issued pur- 
suant to 5 U.S.C. 5334(a) and 5338, thus preserving salary rates of trans- 
ferred employees in accord with those salary increase acts that over 
the years contained provisions to overcome restrictions of “highest 
previous salary rule”’—rule that continues to apply to employees trans- 
ferred on and after Aug. 12, 1970 
Premium 

Compensatory time in lieu 

Air National Guard technicians, whether they are wage or nongraded 
employees or General Schedule employees, who for 12-hour workday 
receive 4 hours compensatory time for work in excess of 8 hours a day, 
or receive compensatory time for 8-hour Sunday tour of duty, are not 
entitled to environmental differential pay, night shift differential pay, 
or premium pay, as 32 U.8.C. 709(g¢) in authorizing Secretary concerned 
to prescribe hours of duty for technicians and to fix their basic compen- 
sation or additional compensation, provides for granting of compensatory 





COMPENSATION—Continued 
Premium—Continued 
Compensatory time in lieu—Continued 
time in amount equal to time spent in irregular or overtime work with 
no compensation for compensatory time, since compensatory time is in- 
tended to be in lieu of overtime or differential pay for additional hours 


Environmental pay differential 
Nonentitlement 

Air National Guard technician who assigned to 24-hour tour of duty at 
Air National Aircraft Control and Warning Site receives 12 percent an- 
nual premium pay under 32 U.S.C. 709(g), which is prescribed for un- 
usual tours of duty, irregular duty, or additional duty, and work on days 
that are ordinarily nonworkdays, when exposed to duty in hazardous 
category is not entitled to environmental differential pay since premium 
pay not to exceed 12 percent of basic pay is authorized to be paid in 
lieu of additional compensation, including differentials and overtime 
compensation 
Promotions 

Retroactive 

Appointment correction 

Upon determination that employee who received excepted Schedule B 
appointment at grade GS-9 was discriminated against because of race or 
sex, which is expressly prohibited by 5 U.S.C. 7154(b) and 5 CFR 
713.202, as she qualified for a GS-11 position and was assigned and per- 
formed work warranting a GS-11 classification, correction of person- 
nel action and adjustment in pay is legally justified on basis original 


classification and appointment as GS-9 was illegal, and corrective action 
is not viewed as retroactive promotion such as ordinarily is prohibited 


Whitten Rider Restriction 
Waiver 

Following upgrading of entrance grades for attorneys to GS-9 and 
GS-11 from GS-7 and GS-9, and adjusting of grades as consequence, 
National Labor Relations Board (NLRB) negotiated agreement with 
NLRB Professional Assn. to consider shorter time periods for promo- 
tions and requested waiver of Whitten Amendment requirement of 1- 
year ingrade except when only 5 weeks or less remained to complete re- 
quired year of service, and as agreement entered into pursuant to B.O. 
No. 10988, which reserved to Govt. authority to promote efficiency of per- 
sonnel operations, does not guarantee promotions, exercise of 5-week 
rule is administrative and its validity is not matter for arbitration. 
Therefore, attorney whose promotion was delayed by reason of 5-week 
rule is not entitled to retroactive promotion for in absence of administra- 
tive error general rule against retroactive promotions applies 
Rates 

Highest previous rate 

Retroactive salary increases 

Where agency has policy to extend benefit of highest previous rate rule 
prescribed in 5 U.S.C. 5884(a), salary of employee who left Post Office 
Dept. during retroactive period between enactment of Postal Reorgant- 
zation Act and its effective date may be adjusted to reflect increase 
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COMPENSATION—Continued 
Rates—Continued 
Highest previous rate—Continued 
Retroactive salary increases—Continued 
authorized by act; and where agency does not have established policy, 
but did give employee benefit of last Post Office Dept. rate, it is within 
agency’s discretion whether or not to adjust employee’s salary to reflect 
increase in Post Office rate. However, sec. 531.203(d) (4) of Civil Service 
Commission Regs. relating to general increases in General Schedule and 
not to special increases, employee who was not on rolls at time of enact- 
ment of Reorganization Act may not be given benefit of increased rate for 
purposes of “highest previous rate” rule 
Transfers 
Increase in rates of basic compensation authorized by Postal Reorgani- 
zation Act, approved Aug. 12, 1970, to take “effect on the first day of the 
first pay period which begins on or after April 16, 1970,” and to provide 
108 percent of compensation rates in effect prior to enactment of act, may 
be extended by regulation to employees who transferred to Post Office 
Dept. prior to Aug. 12, 1970, without regard to “highest previous salary 
rule” stated in sec. 531.203(c) of Civil Service Regs. issued pursuant to 
5 U.S.C. 5334(a) and 5338, thus preserving salary rates of transferred 
employees in accord with those salary increase acts that over the years 
contained provisions to overcome restrictions of “highest previous salary 
rule’—rule that continues to apply to employees transferred on and after 
Aug. 12, 1970 
Severance pay 
Eligibility 
Retired members of the uniformed services 
Upon reduction in force as civilian employee of U.S., retired member of 
uniformed services may not be paid severance pay as 1965 authorizing 
act (5 U.S.C. 5595) excludes payment of severance pay to person subject 
to Civil Seryice Retirement Act or any other retirement law or system 
applicable to Federal officers or employees or members of uniformed serv- 
ices who at time of separation have fulfilled requirements for immediate 
annuity—a term including retired pay—and prohibition against payment 
of severance pay is applicable without régard to when member first 
becomes entitled to military retired pay, or whether he is eligible under 
Dual Compensation Act of 1964 (5 U.S.C. 5531-5534) to receive military 
retired pay concurrently in whole or in part with compensation of his 
civilian office or position 
Overpayments 
Erroneous payments of severance pay made under 5 U.S.C. 5595 to 
retired members of uniformed services, who employed as civilians by U.S. 
were reduced in force, may be waived under provisions of act of Oct. 21, 
1968, Pub. L. 90-616 
Unemployment. (See Unemployment Compensation) 
Vessel employees 
Overtime 
Twenty-four hour port watch duty 
A Corps of Engineers civilian wage board employee who performed 
24-hour port watch duty aboard seagoing hopper dredge and received 
only 8 straight-time hours of compensation is entitled to payment for 





COMPENSATION—Continued 
Vessel employees—Continued 
Overtime—Continued 
Twenty-four hour port watch duty—Continued 
additional 8 hours claimed, and properly documented, at overtime rates 
on basis of consolidated cases of Detling et al. v. U.S., and France et al. 
v. U.S., 482 F. 2d 462 (1970), in which court held plaintiffs were in 
standby duty for time in excess of 8 hours and applied two-thirds rule, 
allowing 8 hours for sleeping and eating time, and awarded plaintiffs 
8 hours of additional compensation at overtime rates pursuant to 5 
U.S.C. 5544, rule that has been followed in decisions of Comptroller 


Claims dor 8 hours of additional compensation at overtime rates that 
are presented to Corps of Engineers by civilian wage board employees 
who performed 24-hour tours of duty on dredges and other floating 
plants, receiving compensation for only 8 hours of work on straight-time 
basis may be paid, if properly documented, by Corps on basis of two- 
thirds rule in Detling and France consolidated cases, 432 F. 2d 462 
(1970). However, doubtful claims should be forwarded for settle- 
ment to Claims Division of U.S. GAO pursuant to 4 GAO 5.1, and 
when 10-year limitation act of Oct. 9, 1940 is involved and claims 
cannot be promptly approved and paid in full amount claimed, they 
should be forwarded to Claims Division for recording under 4 GAO 
7.1, and after recording claims will be returned to Corps for payment, 
denial, or referral back to GAO for adjudication 

Where claims of civilian wage board employees of Corps of Engineers 
for 8 hours overtime compensation, which are presented on basis of 
consolidated cases of Detling and France, 482 F. 2d 462, incident to 24- 
hour port watch aboard hopper dredges or other floating plans and 
receipt of only 8 hours straight-time compensation, cannot be adequately 
documented, payment may be made by Corps on basis of most accurate 
estimate after considering all available records. For example, if time and 
attendance records are missing for some part of period claimed but 
available pay and leave records support reasonably accurate estimates 
of standby duty, estimates will be considered sufficiently documented, 
or where no signed logs can be found for standby duty claimed, next best 


Wage board employees 

Conversion to classified positions 

Rate establishment 

When employee’s wage board position is changed by agency action 
to General Schedule while he is working night shift, basic rate of pay pre- 
served to employee under sec. 539.208 of Civil Service Regs. includes night 
differential, as it is “rate of pay fixed by * * * administrative action” 
within contemplation of sec. 589.202(c), defining “rate of basic pay.” 
Inclusion of night differential in establishing employee’s General Sched- 
ule rate of pay does not preclude receipt of prescribed 10 percent night 
differential so long as he remains on night shift, but differential is not 
to be included in employee’s retirement and life insurance base_ 


‘ 
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COMPENSATION—Continued 

Wage board employees—Continued 

Coordinated Federal wage system 

Compensation adjustments 

Employees in wage area converted to Coordinated Federal Wage Sys- 
tem in July 1969 who subsequent to consolidation in November 1969 with 
another wage area became entitled to higher wage rates retroactively 
prescribed by “Monroney Amendment,” 5 U.S.C. 5341(c), may be paid 
higher rates from retroactive effective date of amendment to date their 
wage area was consolidated but not beyond that date, for to do so would 
require giving retroactive effect, contrary to general rule, to Oct. 2, 1970, 
salary retention provision added to Coordinated Wage System to provide 
for indefinite salary retention for employees adversely affected by 
changes in wage area boundaries 

Environmental differential payments 

Environmental pay differential for dirty work having been authorized 
for Dist. of Columbia wage employees by proper wage fixing authority 
in accordance with 5 U.S.C. 5341, and in conformity with commercial 
practices, differential may be considered basic pay, whether stated sepa- 
rately or included in scheduled rates, for purposes of computing wage 
board overtime and Sunday rates prescribed in 5 U.S.C. 5544, the Civil 
Service Retirement Deductions authorized in 5 U.S.C. 8334, and for 
determining annual rate of pay for group life insurance provided in 
Federal Personnel Manual, Supp. 8.70—-1, Subch. 83—3a, and differential 
may be paid to employees while in leave status 

Increases 

Retroactive 
Separated employees 

Wage board employees who are no longer on Govt. rolls when regula- 
tions issue to implement Monroney Amendment, Pub. L. 90-560, ap- 
proved Oct. 12, 1968, 5 U.S.C. 5341(c), which authorizes equating Federal 
wage board employees having special skills with comparable positions in 
private enterprise in wage survey areas outside local wage survey area, 
are entitled to retroactive wage adjustment on basis action is corrective 
and required by act, rather than grant of wage increase within mean- 
ing of 5 U.S.C. 5344, and retroactive wage in¢reases should be viewed as 
proper salary rates of employees for purposes of separation. If where- 
abouts of former employee is unknown, notification of entitlement should 
be sent to last known address; and if employee has died, notice should 
be mailed to last known address of widow 

Wage adjustments 

In retroactive application of Monroney Amendment wage schedule, 
5 U.S.C. 53841(c), pursuant to U.S. Civil Service Bulletin No. 582-9, dated 
Sept. 23, 1970, when comparison of individual wage payments evidences 
previous wage schedule payments were less than employee is entitled to 
under Monroney Amendment, employee shoul. be paid difference ; and if 
previous payment was greater than amount due under amendment, em- 
ployee may retain difference. However, where comparison of individual 
payments shows that underpayments equal overpayments, no payment 
is due employee 
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COMPENSATION—Continued 

Wage board employees—Continued 

Overtime 

Night work 
Constitutes basic compensation 

When employee’s wage board position is changed by agency action to 
General Schedule while he is working night shift, basic rate of pay 
preserved to employee under sec. 539.208 of Civil Service Regs. includes 
night differential, as it is “rate of pay fixed by * * * administrative 
action” within contemplation of sec. 539.202(c), defining “rate of basic 
pay.” Inclusion of night differential in establishing employee’s General 
Schedule rate of pay does not preclude receipt of prescribed 10 percent 
night differential so long as he remains on night shift, but differential is 
not to be included in employee’s retirement and life insurance base 
What constitutes 

Environmental differential 

Environmental pay differential for dirty work having been authorized 
for Dist. of Columbia wage employees by proper wage fixing authority in 
accordance with 5 U.S.C. 5841, and in conformity with commercial prac- 
tices, differential may be considered basic pay, whether stated separately 
or included in scheduled rates, for purposes of computing wage board 
overtime and Sunday rates prescribed in 5 U.S.C. 5544, the Civil Service 
Retirement Deductions authorized in 5 U.S.C. 8334, and for determining 
annual rate of pay for group life insurance provided in Federal Personnel 
Manual, Supp. 870-1, Subch. 83-3a, and differential may be paid to 
employees while in leave status 
Withholding 

Union dues 

Discontinuance 

Timely mailed revocation of dues allotment to employee organization 
made pursuant to 5 U.S.C. 5525, which was received in payroll office on 
Monday, Mar. 2, first workday after Mar. 1 deadline set by Civil Service 
Commission, 5 C.F.R. 550.308, constitutes compliance with regulation 
under rule that when act is to be performed by certain date and last day 
of period falls on Sunday, requirement is complied with if act is per- 
formed on following day. Therefore, discontinuance of allotment having 
become effective at beginning of first full pay period following Mar. 1 
deadline, dues deducted subsequent to revocation are for collection from 
employee organization and repayment to employee 

CONGRESS 

Constitutional authority 

Property matters 

Lease of land adjacent to Visitors’ Information Center at John F. 
Kennedy Center, Fla., for construction of nondenominational chapel 
from funds raised by public subscription is pursuant to Art. IV, sec. 3, 
cl. 2 of Constitution of U.S., a congressional and not executive function, 
unless otherwise specifically provided by statute, and leasing authority in 
sec, 203(b)(3) of National Aeronautics and Space Act of 1958, as 
amended (42 U.S.C. 2473(b) (3)), does not appear to be intended as 
specific authority for execytion of proposed 30-year lease. Therefore, be- 
cause of nature of its use, land within Federal enclave should not be 
leased without congressional approval of chapel construction, and pay- 
ment of annual rental has no significance in considering lack of specific 
CUD I I ii iii ii ii a 
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CONGRESS—Continued 

Employees 

Restaurant employees 

Alien employment prohibited 

Special deposit accounts established under 40 U.S.C. 174k(b) and 
174j-4, with Treasurer of U.S. by Architect of Capitol as manager of 
House and Senate restaurants, constitute permanent indefinite appro- 
priations for use similar to revolving fund in view of fact the funds 
otherwise would be for deposit as miscellaneous receipts; and funds 
do not lose their identity as appropriated funds, because funds appropri- 
ated for contingent expenses of House and Senate are deposited and dis- 
bursed from accounts, Therefore, since restaurant employees are paid 


from funds considered appropriated funds, restriction in Pub, L. 91-144, 


against payment of compensation from appropriated funds to other than 
U.S. citizens, prohibits employment of aliens by restaurants. Overrules 
B-43917, Aug. 30, 1944, relative to special deposit accounts; but pur- 
suant to 5 U.S.C. 5533, restaurant employees are now exempt from dual 


compensation prohibition 


CONTRACTORS 
Conflicts of interest 
Developmental or prototype items 
Determination and findings of conflict of interest in procurement of 
analysis and design services to update obsolescent automatic data proc- 


essing equipment, and proposal that design contract ban successful con- 


tractor from participating in future procurement of hardware, satisfies 
requirement in Dept. of Defense Directive 5500.10, Rules for Avoidance 
of Organizational Conflicts of Interest, that contractor “agrees to pre- 
pare and furnish complete specifications,” notwithstanding design con- 
tract does not constitute whole specifications and exclusion from ban of 
purchase of data.processing equipment to be handled by other than 
procuring agency. However, to carry out intent of Directive, ban should 
extend to date of award of first production contract rather than specific 


CONTRACTS 
Amounts 
Estimates 
Requirements contracts. (See Contracts, requirements) 


Assignment. (See Claims, assignment) 
Awards 


Aggregate basis 
Best interests of Government 

Failure to submit price for one of four military installations at 
which delivery is to be made of coveralls solicited under invitation 
that requested individual prices on quantities specified for each installa- 
tion is not clerical oversight that may be waived as minor irregularity 
pursuant to par. 2-405 of Armed Services Procurement Reg., and omitted 
price may not be inserted on basis single price quoted for other three 
installations applies to entire quantity solicited because bidder had 
checked block captioned “100% of all quantities to be awarded or none” 
in bid form, nor may nonresponsive bid be considered for partial award. 
As award of whole contract is in best interest of Govt., it may be made 
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CONTRACTS—Continued 
Awards—Continued 
Aggregate basis—Continued 
Best interests of Government—Continued 
to responsive and responsible bidder offering low aggregate bid whose 
per unit net price for entire procurement is reasonable although slightly 
higher than that of nonresponsive bidder 5 
Cancellation 
Contract voidable v. void ab initio 
Although first preference labor surplus certificate of eligibility fur- 
nished by small business concern was invalid as bidder had no plant in 
labor surplus area at time certificate was issued, plant being acquired 


month after award of set-aside portion of procurement for detecting 


sets to concern on basis of labor surplus preference, award need not be 
eanceled as it is voidable at Govt.’s option rather than void ab initio, 
since it was made in good faith as contracting officer was required to 
accept certificate in absence of preaward protest or evidence of error on 


face of certificate, which prospectively located plant in surplus labor 


area, and also contracting officer properly waived omission of plant’s 


address in surplus labor area as minor deviation. 
Erroneous awards 
Bid evaluation base 


Although offeror’s estimated prices are not deciding factor in selecting 
successful contractor under cost-reimbursement type contract negoti- 


ated pursuant to ASPR 38-805.2, contracting agency that during 
evaluation of proposals received under request for quotations 
soliciting preparation of Govt. publication on cost-plus-a-fixed-fee basis 
eliminates 25 points assigned to factor of reasonableness of cost in 
evaluation criteria, is required under ASPR 3-805.1 to continue negoti- 
ations with all offerors within competitive range. Therefore, award 
made solely on basis of technical superiority as being in best interest of 
Govt. without further negotiation with offerors who have necessary 
qualifications to perform procurement should be canceled 

In evaluation of offers under request for proposals to furnish profes- 
sional architectural and engineering services, application of transition 
cost factor to offer of only contractor who had not previously performed 
services without apprising offerors that this factor would be utilized in 
effecting award of contract thus eliminating contractor who was lowest 
priced responsible offeror from competition was unwarranted and action 
was inconsistent with sound procurement policy which dictates that 
offerors be informed of all evaluation factors and relative importance 
of each factor, nor was waiver of transition costs for successful offeror 
because of available qualified personnel justified. Therefore, since award 
was patently erroneous and without regard to established principles 
of competitive negotiation, contract should be terminated 

Bid evaluation error 

Issuance of stop order pending resolution of bid protest, and cancella- 
tion of award to second low bidder to award contract to low bidder 
whose aggregate firm bid conforming to bid instructions that were over- 
looked in evaluation process was displaced by erroneous application of 
unit price rule to estimated data prices, were proper administrative 
actions, notwithstanding contract did not provide for stop orders, since 
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CONTRACTS—Continued 
Awards—Continued 
Cancellation—Continued 
Erroneous awards—Continued 
Bid evaluation error—Continued 
authority to issue stop orders is not dependent on contract provision but 
on whether action is necessary in interest of Govt., and procurement 
subject to statutory requirement that award be made to lowest respon- 
sive and responsible bidder, erroneous award which did not involve exer- 
cise of any authorized discretion did not create binding contract, and 
cancellation of award was legally permissible. 
Cancellation not required 
Award of contract for road grader to second low bidder offering quali- 
fied product grader with superior engine which was not listed on 
applicable Qualified Products List as required by appropriate Federal 
specification, and was modified by contracting agency, on basis 
superior engine that exceeded minimum needs of Govt. was essential 
for area in which it was to be used, violated sec. 1-1.1101 of Fed- 
eral Procurement Regs. Although award should not have been made 
to nonresponsive bidder since delivery and payment have been made, 
corrective action is precluded. Notwithstanding sec. 1—1.305.1 requires 
use of Federal specifications, exceptions are permitted, and since 
Qualified Products List item is inadequate for road grader needed, 
agency may deviate from Federal specifications by complying with con- 
ditions in sec. 1-1.305-8 
Discussion with all offerors requirement 
In negotiation of procurement, exception in 10 U.S.C. 2804(g) to con- 
ducting discussions with all responsible offerors within competitive range 
may not be invoked by contracting officer to make award to other than 
low responsible offeror where price is sole evaluation factor and, there- 
fore, award to second low offeror, incumbent contractor, without obtain- 
ing Certificate of Competency (COC) on low offeror, a small business con- 
cern considered nonresponsible on factors relating to capacity and credit, 
was illegal and award should be canceled. No award should have been 
made unless SBA refused to issue COC or did not respond to referral 
within 15 days, or in alternative if low proposal was unacceptable with- 
out clarification, discussions should have been conducted with all offerors 
within competitive range 
Not in best interest of Government 
Authority in sec. 1-8.805 of Federal Procurement Regs. to negotiate 
research and development, or cost-reimbursable, or special service con- 
tracts without price competition based solely on determination that par- 
ticular contractor would furnish services of higher quality than any 
other contractor, does not cover selection of air tanker operators by 
Forest Service to fight forest fires as such service is not within categories 
contemplated by regulation for exception to price competition, and failure 
to include price as factor of contractor selection violates spirit and intent 
of Federal Property and Administrative Services Act and implementing 
regulations. Although it would not be in best interest of Govt. to disturb 
contracts awarded and options exercised, price inclusion in future offers 
will be required. B—157954, Dec. 15, 1965, modified. aah 
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Awards—Continued 
Delayed awards 
After bid acceptance period 
Where second low bidder, during period for accepting its bid, filed 
protest with U.S. GAO as to unacceptability of low bid, consideration of 
its bid submitted under invitation for bids on electronic equipment is not 
precluded because bid acceptance period was extended only after accept- 
ance date had expired, since filing of protest tolled expiration of bid 
acceptance period until after resolution of protest. As no other bidder is 
eligible for award, integrity of competitive system is not involved; and, 
therefore, there is no “compelling reason” to reject second low bid. How- 
ever, in future procurements should award be delayed until after expira- 
tion of bid acceptance period, procedures prescribed in secs. 1-2.404-1(c) 
and 1-—2.407-8(b) (2) of Federal Procurement Regs. should be followed_-_ 
Erroneous 
Mistake in fact 
Award to high bidder offering surgical steel blade manufactured in 
U.S. from imported stainless steel, based on erroneous determination 
item is domestic source end product as defined in par. 6-101(a) of 
Armed Services Procurement Reg. under rule in ASPR 6-001(d) relat- 
ing to nonavailability of domestic steel, rather than award to low bidder 
proposing to use similar steel and manufacture blade abroad—considered 
foreign end product—will not be disturbed, as award was made under 
mistaken belief held by all participants that only use of imported steel 
was authorized, notwithstanding availability of domestic carbon steel. 
Furthermore, adding 50-percent differential prescribed by ASPR 
6-104.4(b) displaces low bid 
Labor surplus areas 
Certificate of eligibility 
Validity 
Although first preference labor surplus certificate of eligibility fur- 
nished by small business concern was invalid as bidder had no plant in 
labor surplus area at time certificate was issued, plant being acquired 
month after award of set-aside portion of procurement for detecting sets 
to concern on basis of labor surplus preference, award need not be can- 
celed as it is voidable at Govt.’s option rather than void ab initio, since 
it was made in good faith as contracting officer was required to accept 
certificate in absence of preaward protest or evidence of error on face of 
certificate, which prospectively located plant in surplus labor area, and 
also contracting officer properly waived omission of plant’s address in 
surplus labor area as minor deviation. 
Legality 
Federal Highway Administration, Dept. of Transportation, in awarding 
cost-plus-a-fixed-fee contract for Urban Traffic Control System (UTCS) 
to offeror that had prepared specifications for system under research and 
development study, did not violate any mandatory regulations, since Fed- 
eral Procurement Regs. do not contain organizational conflicts of interest 
provision and Dept. has not issued specific rules governing conflicts of 
interests, and even if Administration was subject to Dept. of Defense 
Directive 5500.10, “Rules for the Avoidance of Organizational Conflicts 
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CONTRACTS—Continued 
Awards—Continued 
Legality—Continued 
of Interest,’ which it is not, Directive is not self-executing and would not 
apply in absence of notice to prospective contractors and inclusion of 
restrictive clause in contract. Moreover, whether UTCS program repre- 
sents judicious, as distinguished from legal, expenditure of public funds 
would not affect legality of contract 
Multiple 
Lowest overall cost to Government 
Although multiple awards to four offerors responding to solicitation 
issued under national emergency authority in 10 U.S.C. 2304(a) (16), 
three operating Govt-owned contractor-operated facilities, for purpose 
of satisfying current needs and retaining suppliers for accelerated future 
demands, did not result in lowest individual offeror receiving award for 
maximum quantity, multiple awards produced lowest overall cost to Govt. 
and will not be disturbed, even though request for proposals (RFP) 
stated that it was expected one offeror would not be successful whereas 
awards were made to all offerors. Moreover, there was no quantity in- 
crease to require formal amendment to RFP, evaluation of proposals 
from offerors operating Govt. facilities was in accord with Bur. of Budget 
Cir. No. A-76, and failure to award all contracts simultaneously was 
justified, as was evaluation transportation factor used. 
Small business concerns 
Bid bond principal deviation 
Low bid submitted under total small business set-aside for Air Force 
Base construction project which bore three names of joint venture shown 
in bid bond accompanying bid, but was signed by president of only small 
business concern involved, may not be awarded to either joint venture 
or small business concern on basis two large business firms had associ- 
ated with small business concern only for purpose of obtaining bid bond. 
As to joint venture, there was none at time of bid submission or opening, 
and subsequently submitted information could not create joint venture 
for purpose of bid ratification—even if it could, joint venture as large 
concern would be ineligible for award, nor wquid.award to small concern 
be proper as bid bond named joint venture as principal 
Certifications 
Requirements contract 
Under small business set-aside for award of requirements type con- 
tract, evaluation of low bid for purpose of Certificate of Competency 
(COC) procedures on basis of initial quantity to be purchased rather 
than estimated quantity to be ordered during contract period was in- 
consistent with use of estimated quantity to determine low bidder and to 
perform preaward survey, and resulted in erroneous refusal of contract- 
ing officer to refer low bidder’s unfavorable preaward survey to Small 
Business Administration (SBA) as required by par. 1-705(c) of Armed 
Services Procurement Reg. (ASPR). Therefore, procedure in ASPR 
1-705.4(c) (vi) should be implemented and if SBA determines that 
COC would have been granted at time of award and that such determi- 
nation is still valid, contract awarded should be canceled and award 
made to low bidder 
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CONTRACTS—Continued 

Awards—Continued 

Small business concerns—Continued 

Set-asides 
Competition sufficiency 

Determination not to set aside any portion of procurement, which was 
made after consulting with small business representative, because most 
recent set-aside for same item had failed to generate sufficient competi- 
tion, was within policy stated in par. 1-802 of Armed Services Procure- 
ment Reg., and within ambit of sound administrative discretion; and 
absent showing of abuse in exercise of that discretion, there is no basis 


Performance in foreign country 
Use of small business set-aside issued pursuant to par. 1-706.5(a) (1) 
of Armed Services Procurement Reg. (ASPR) for procurement of dairy 
products overseas, on basis of reasonable expectation of competition, 
was proper procedure, even though ASPR 1-700 does not include foreign 
areas in geographical areas listed for performance of set-asides, as intent 
of Small Business Act is to benefit small business concerns and place of 
performance per se has no bearing other than to require consideration of 
greater complexities involved in performing contract in foreign area in 
selecting responsible offeror. Moreover, proper procedures were also fol- 
lowed in not referring expectation of receiving proposals at reasonable 
prices to higher authority, in providing for possible submission of Certifi- 
cate of Current Cost or Pricing Data by successful offeror; and in man- 
ner of soliciting “courtesy bids’ from large concerns 
Bid shopping. (See Contracts, subcontracts, bid shopping) 
Bids, generally. (See Bids) 
Brand name or equal. (See Contracts, specifications, restrictive, particular 
make) 
Buy American Act 
Foreign products 
Nonavailability determination 
Award to high bidder offering surgical steel blade manufactured in 
U.S. from imported stainless steel, based on erroneous determination 
item is domestic source end product as defined in par. 6-101(a) of Armed 
Services Procurement Reg. under rule in ASPR 6-001(d) relating to non- 
availability of domestic steel, rather than award to low bidder proposing 
to use similar steel and manufacture blade abroad—considered foreign 
end product—will not be disturbed, as award was made under mistaken 
belief held by all participants that only use of imported steel was author- 
ized, notwithstanding availability of domestic carbon steel. Further- 
more, adding 50-percent differential prescribed by ASPR 6-1014.4(b) 
displaces low bid 
Change orders. (See Contracts, modification, change orders) 
Conflicts of interest prohibitions 
Negotiated contracts. (See Contracts, negotiation, conflicts of interest 
prohibition) \, 
Research and development contracts. (See Contracts, research and 
development, conflicts of interest prohibition) 
‘ 


\ 
\ 
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CONTRACTS—Continued 

Cost-plus 

Basis for award 

Cost-plus-a-fixed-fee contracts authorized by 41 U.S.C. 254(b) may be 
used when head of agency determines that such method of contracting is 
likely to be less costly than other methods or that it is impractical to 
secure property or services of kind or quality required without use of cost 
or cost-plus-a-fixed-fee or incentive type contract; and since administra- 
tive determination is afforded finality by 41 U.S.C. 257(a), there is no 
legal basis to require cancellation of contract simply because it is cost 
reimbursement type of contract 

“Cost-plus-award fee” method of contracting 

Where in evaluation of management, financial, and technical factors 
offered under request for quotations for operation overseas of communi- 
cation system, offerors are found equally qualified technically on basis 
of normalizing results of numerical scoring system used by Source Selec- 
tion Evaluation Board and analysis of Board’s evaluation by Source 
Selection Advisory Council using its independent scoring and weighting— 
referred to as “no gain technique”—and on basis of reevaluating man- 
power proposals, award of cost-plus-award fee contract to lowest offeror 
was proper, and award is unaffected by Advisory Council’s deviation, 
with permission, from evaluation guidelines in Army Command Pam- 
phliet 715-3, and by changes in scoring made between evaluations, since 
relative weights of evaluation criteria were preserved 

Evaluation factors 

Advantage to Government 

Selection of contractor for negotiation of cost-plus-award-fee type con- 
tract for support services at Kennedy Space Center that are being per- 
formed under expiring contract without binding selected contractor to 
“successor employer” doctrine that would impose terms of current col- 
lective bargaining agreements with incumbent union employees was valid 
exercise of discretion granted to contracting agency to award contract 
that will be most advantageous to Govt., since there is neither statutory 
nor judicial requirement that contractor who succeeds prior contractor 
in performance of service for Govt. at Govt: installation assume pre- 
decessor contractor’s bargaining agreement'with its union employees; 
moreover, selected contractor proposes to recognize bargaining repre- 
sentatives of incumbent employees 

‘Realism” of costs and technical approach 

In award of cost-reimbursement contracts, procurement personnel 
are required to exericse informed judgments as to whether submitted 
proposals are realistic concerning proposed costs and technical approach, 
and such judgments must properly be left to administrative discretion 
of contracting agencies involved, since they are in best position to assess 
“realism” of costs and technical approaches, and must bear major criti- 
cism for any difficulties or expenses experienced by reason of defective 
cost analysis. Should Govt. fail to adequately measure “realism” of low 
quantum of costs, definition of “reasonable” cost to mean low cost per se 
on comparative basis would be improper for award purposes 





INDEX DIGEST 
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Cost-plus—Continued 

Evaluation factors—Continued 

Use of point system 

Although offeror’s estimated prices are not deciding factor in select- 
ing successful contractor under cost-reimbursement type contract nego- 
tiated pursuant to ASPR 3-805.2, contracting agency that during 
evaluation of proposals received under request for quotations soliciting 
preparation of Govt. publication on cost-plus-a-fixed-fee basis eliminates 
25 points assigned to factor of reasonableness of cost of evaluation cri- 
teria, is required under ASPR 3-805.1 to continue negotiations with 
all offerors within competitive range. Therefore, award made solely on 
basis of technical superiority as being in best interest of Govt. without 
further negotiation with offerors who have necessary qualifications to 
perform procurement should be canceled 
Data, rights, etc. 

Disclosure 

Restrictive markings 
Timely request 

Cancellation of invitation to furnish repair parts for naval vessel pro- 
peller system, invitation accompanied by drawings submitted individ- 
ually over long period of time in connection with procurement of system, 
and proposed sole source purchase of parts from supplier of system on 
basis restrictive legend requested on drawings was made within 6 months 
of final delivery of data package, goes beyond ‘authority of contracting 
officer under par. 9-202.8(d) (1) of Armed Services Procurement Reg., 
which in providing that data received without restrictive legend if not 
alleged to be proprietary within 6 months of delivery is considered to 
have been furnished with unlimited rights, requires time limitation to 
be applied to each data submission, and request having been untimely 
received, cancellation of invitation was not justified 

Restrictive data rights v. procurement methods 

“Bngineering-critical” designation assigned by agreement to replace- 
ment parts for engines developed at costs shared by manufacturer and 
Govt. to preclude use of data for competitive purposes because of diffi- 
culty to determine rights of parties, relating to restricted data rights and 
not to procurement methods, additional sources of supply may be de- 
veloped by instituting appropriate tests and qualification procedures, 
provided rights of manufacturer are not infringed. Par. 1-313 of Armed 
Services Procurement Reg. requires competitive procurement of spare 
parts, and it would be contrary to concept of “maximum practical com- 
petition” to hold that “engineering-critical” item may not be procured 
competitively without regard to willingness and ability of other than 
sole source supplier to produce parts without infringement of proprie- 


Status of information furnished 

Where restrictive legend was not attached to drawings at time of ini- 
tial transfer to Govt. and legend had not been authorized within 6 
months of submission of data as provided by par. 9-202.8(d)(1) of 
Armed Services Procurement Reg., Govt. in partially publishing draw- 
ings violated no contractual restriction, nor is Govt. liable on basis con- 
tractor furnishing drawings had obligation as licensee to protect trade 
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CONTRACTS—Continued 

Data, rights, eto.—Continued 

Status of information furnished—Continued 
secrets of licensor. However, restrictive legend could be authorized for 
unpublished drawings by obtaining deviation pursuant to ASPR 9-202.8 
(a) to 6 months’ time limitation in ASPR 9-202.8(d) (1) for attaching 

271 

Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon Act) 
Deliveries 

Defective supplies, etc. 

Government inspection prior to delivery 

Approval by contracting agency of press proof of artwork for plastic 
litter bags submitted by contractor in accordance with specification re- 
quirements, notwithstanding word “Boundary” was misspelled as 
“Boundry,” estops agency from denying payment to contractor on basis 
bags were defective within contemplation of par. 5(d) of Standard Form 
82; and, therefore, Govt.’s acceptance was not conclusive, since inspec- 
tion and approval of press proofs of artwork was separate from in- 
spection and acceptance intended under par. 5(d) concerned with latent 
defect that cannot be discovered by inspection. Whether or not offer of 
contractor to furnish labels with word “Boundary” correctly spelled for 
attachment to bags is accepted does not affect agency’s obligation for 
contract price 

Failure to meet schedule 

Interpretation of “Time for Delivery” provision 

Interpretation of “Time for Delivery” provision in contract for court 
reporting and transcription service of hearings before National Trans- 
portation Safety Board, Department of Transportation, is question of 
law and not of fact for resolution under “Disputes” clause of contract. 
Requirement to deliver transcripts originating outside of Washington, 
D.C., to Docket Section of Board, located in Washington, within 10 days, 
means transcripts must be in custody of spécified office within 10 cal- 
endar days from date of hearing, and mere fact of mailing transcripts 
before expiration of 10-dlay period does not constitute full compliance 
with delivery clause 
Delivery provisions 

Evaluation. (See Bids, evaluation, delivery provisions) 
De minimis rule 

Negotiated contracts 

Since to properly terminate close of negotiations, offerors must be 
advised that negotiations are being conducted; asked for their “best 
and final” offer and not merely to confirm prior submission; and in- 
formed that any revision of proposal must be submitted by common 
cutoff date, cutoff date prescribed by sec. 1-3.805-1(b) of Federal Pro- 
curement Regs. is considered essential and not de minimis requirement, 
and purposes of establishing common cutoff date would be frustrated if 
proposal revision were permitted after common cutoff date without 
opening new negotiations on basis that this procedure would be favorable 





INDEX DIGEST 


CONTRACTS—Continued 
Disputes 
Conflict between administrative report and contractor’s allegations 
Where there is dispute between contracting officer and proposed con- 
tractor relative to matters that are not part of written record, in ac- 
cordance with policy of U.S. GAO, dispute must be resolved in favor of 
contracting officer, as GAO is unable to resolve questions of credibility 
apart from written record and must therefore defer to administrative 


Equal employment opportunity requirements. (See Contracts, labor stipu- 

lations, nondiscrimination) 
Government property 

Negotiated contracts 

Although multiple awards to four offerors responding to solicitation 
issued under national emergency authority in 10 U.S.C. 2304(a) (16), 
three operating Govt.-owned contractor-operated fucilities, for purpose 
of satisfying current needs and retaining suppliers for accelerated 
future demands, did not result in lowest individual offeror receiving 
award for maximum quantity, multiple awards produced lowest over- 
all cost to Govt. and will not be disturbed, even though request for pro- 
posals (RFP) stated that it was expected one offeror would not be 
successful whereas awards were made to all offerors. Moreover, there 
was no quantity increase to require formal amendment to RFP, evalu- 
ation of proposals from offerors operating Govt. facilities was in accord 
with Bur. of Budget Cir. No. A-76, and failure to award all contracts 
simultaneously was justified, as was evaluation transportation factor 


Increased costs 
Additional work or quantities 
Disallowance of claim 
Claim submitted for consideration under settlement authority in 31 
U.S.C. 71 for additional compensation to cover required correction in 
printing of technical publication, which had been disallowed by con- 
tracting officer and appeal to disallowance denied by administrative 
officer, may not be paid on basis prior uncorrected orders had been 
accepted, where record shows contractor agreed to correct error with- 
out cost to Govt., and supplemental agreement providing charge for 
work—insertion of fold-ins in publication in indicated sequence—has 
reference to future orders. Furthermore, alleged sui))sequent oral agree- 
ment may not be considered, as review is restricted to record before 
contracting agency at time the head of agency rendered decision 
Joint ventures. (See Joint Ventures) 
Labor stipulations 
Affirmative action programs. (See Contracts, labor stipulations, non- 
discrimination) 
Applicability 
To prospective contractors 
A reissued invitation for bids (IFB) to perforin custodial services 
which provided for application of Service Contract Act of 1965, and 
contained revised wage determination by Dept. of Labor and “Successor 
Employers’ Collective Bargaining Obligations” clause that recognized 
incumbent contractor’s union bargaining agreement is not restrictive 





CONTRACTS—Continued 








930 INDEX DIGEST 






Labor stipulations—Continued 
Applicability—Continued 
To prospective contractors—Continued 


of competition and award may be made to lowest responsive and respon- 
sible bidder pursuant to 10 U.S.C. 2305(c). Inclusion in IFB of Service 
Contract Act clause and revised determination was in accord with 
29 CFR 4.6, and amendment to IFB to provide for revised wage deter- 
mination conformed to par. 2-208 of Armed Services Procurement Reg., 
even though revision was not received at least 10 days before bid open- 
ing as required, since sufficient time was provided for acknowledgment 
OU ses eer rics ccbapaktniciosncheinin tvs dnd-oenerocm gieoasings inte ene eee. 

Inclusion in invitation for bids of language regarding National Labor 
Relations Board Burns decision, 182 NLRB No. 50, on effect of existing 
collective bargaining agreements of employers upon successor employers 
does not require bidders to be bound by existing labor agreement as Govt. 
made no commitment regarding effect of decision but left matters to 
bidders to decide. It was not improper to place bidders on notice of 
Burns decision and incumbent contractor’s union bargaining agreement 
and as language used was merely advisory, invitation was not ambig- 
uous. Extension of existent bargaining agreement beyond contract 
period is not prohibited by procurement statutes, and whether agree- 
ment is enforceable against followup employer is for courts to decide__ 

Davis-Bacon Act 

Applicability 
Criteria 

Invitation for installation of heavy equipment replacements that 
omitted Davis-Bacon Act on basis procurement did not contemplate con- 
struction, alteration, or repair of public building, and incorporated 
provisions of Walsh-Healey Act, which requires contractor to be manu- 
facturer of or regular dealer in equipment to be supplied, and provision 
for bidders to attest to their experience and’ competency should be can- 
celed and reissued by contracting agency undet guidelines in sec. 
1-12.402-2 of Federal Procurement Regs. for determining whether sub- 
stantial amounts of construction, alteratiqn, or repair work would be 
involved, also taking into consideration fact that no bidder qualified 
as manufacturer or dealer to be eligible for award, and that solicitation 
in requiring experience and competency attestation was unduly restric- 
Cia eE iii eit esis ei ceeds keke 

Maintenance contracts 

Contracts for repainting mailboxes at their stationary positions, work 
that is regular, continuous and recurring, and is performed in accord- 
ance with Post Office Dept.’s Letter Box Maintenance Handbook ap- 
proximately every 36 months, are subject to Davis-Bacon Act, 40 U.S.C. 
276a, an act that is applicable to contracts in excess of $2,000 for paint- 
ing and decorating of public buildings and works, whether performed 
in conjunction with original construction or as regular maintenance, 
and mailboxes are within contemplation of term “public works,” which 
term encompasses any Govt-owned facility necessary for carrying on 
community life and to cover any article or structure that is placed, 
either permanently or temporarily, at particular location to serve public 
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CONTRACTS—Continued 

Labor stipulations—Continued 
Applicability—Continued 

Davis-Bacon Act—Continued 

Classification of workmen 
Erroneous 

Classification of workmen who installed “Orangeburg” fiber ducts as 
eonduit for underground electrical wiring as laborers under contract 
including wage determination for electricians and laborers, and disputes 
clause was violation of Davis-Bacon. Act, 40 U.S.C. 276a, and referral 
of erroneous classification to Secretary of Labor under disputes clause 
when contractor disagreed with contracting officer's determination based 
on prevailing area practice but refused to submit contrary evidence 
did not violate contract or prejudice contractor because it had not been 
advised of referral, and Secretary’s coufirmation, even though based on 
record only, that classification was erroneous—determination that is 
not subject to review—entitles laborers who were not supervised by 
journeyman electrician to wage adjustment as clectricians and not 
SETI, CI iin en dcttiientinin tne ait atlas iganlite ec tht les ee 

Suspension 

Discarding of all bids for construction of family housing at military 
installation under invitation that contained prescribed minimum wage 
rates determined by Secretary of Labor for laborers and mechanics in 
accordance with Davis-Bacon Act, 40 U.S.C. 276a, because of Presiden- 
tial Proclamation 4031, dated Feb. 23, 1971, which suspended act, and 
reissuance of invitation without requirements of act were actions in 
publie interest within meaning of 10 U.S.C. 2305(c), and Proclamation 
ewas compelling reason contemplated by par. 2-404.1 of Armed Services 
Procurement Reg. that justified cancellation of invitation for bids 

Revoked 

Low bidder under invitation for bids that was canceled upon is- 
suance of Presidential Proclamation 4031, dated feb. 23, 1971, which 
suspended provisions of Davis-Bacon Act, 40 U.S.(', 276a, who is second 
low bidder under reissued invitation is not entitled to award under 
eanceled invitation when Presidential Proclamation 4040 of Mar. 29, 
1971 revoked suspension of act. Presidential Proclamation 4040 effec- 
tively revoked Davis-Bacon Act only as to construction contracts for 
which solicitations for bids or proposals were issued after Mar. 29, 
1971, and implementing Defense Dept, regulation confirms that solicita- 
tions issued after Feb. 23, 1971, but before Mar. 30, 1971, shall not 
contain Davis-Bacon Act provisions and, therefore, award to lowest 
responsible, responsive bidder under reissued invitation would be in 
accordance with intent of proclamation and regulation 

Davis-Bacon Act provisions and waive determinations in invitation 
for bids that were to apply only to some of worldwide performance 
sites at which radomes are to be reconditioned and maintained under 
requirements contract, which were deleicd by amendment upon issuance 
of Presidential Proclamation 4031, need not be reinstated because sus- 
pension of act was revoked by Proclamation 4040. Determination to re- 
solicit procurement and include Davis-Bacon Act provisions although 
recommended was left to discretion of contracting agencies by Dept. of 
Labor, and determination having been made that resolicitation of 
procurement would be prejudicial to bidders, contract without provi- 
sions may be awarded to lowest responsive and responsible bidder__-- 
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Labor stipulations—Continued 

Minimum wage determinations 

Not guarantee of labor costs 

Issuance of wage rate determination by Dept. of Labor constitutes 
finding that rates specified are rates prevailing in locality, and inclu- 
sion of determination in invitation for bids or contract is not representa- 
tion by Govt. that labor may be obtained by contractor at specified rates 
and, therefore, each bidder has burden of ascertaining probable labor 


Nondiscrimination 
Affirmative action programs 

Responsibility for reviewing equal employment opportunity (EEO), 
compliance having been assigned by Sec. of Labor in implementing 
B.O. No. 11246, to agencies on basis of industrial classification, General 
Services Administration properly reviewed EEO compliance by low bid- 
der on linoleum portion of its invitation for bids and relied on informa- 
tion furnished by agency responsible for determining compliance by low 
bidder on floor tiles. Although pursuant to 41 CFR 60-1.40(a) prime 
contractor is required “to develop a written affirmative action com- 
pliance program for each of its establishments,” administrative de- 
termination that lack of de facto control by floor tile contractor of 
subsidiary excludes compliance as to that subsidiary is accepted as valid 
in absence determination was arbitrary, capricious, or not supported 


When invitation for bids to rehabilitate and remodel apartment 
buildings requires bidders to complete appendix to invitation which is 
intended to implement Washington Plan that provides equal employ- 
ment opportunity on Federal construction projects exceeding $500,000, 
and which was issued pursuant to B.O. No. 11246, mere signing of ap- 
pendix without submitting required specific percentage goals for 
minority manpower utilization renders low "bid nonresponsive as com- 
pletion of appendix is condition precedent to bid acceptance. There- 
fore, failure to furnish minority manpower goals is not minor informality 
that may be corrected or waived under sec, 1-2.405 of Federal Procure- 
ment Regs. and deficient bid is not eligible for award 

Service Contract Act of 1965 

Minimum wage, etc., determinations 
Union agreement effect 

A reissued invitation for bids (IFB) to perform custodial services 
which provided for application of Service Contract Act of 1965, and con- 
tained revised wage determination by Dept. of Labor and “Successor Em- 
ployers’ Collective Bargaining Obligations” clause that recognized incum- 
bent contractor’s union bargaining agreement is not restrictive of 
competition and award may be made to lowest responsive and responsible 
bidder pursuant to 10 U.S.O- 2805(c). Inclusion in IFB of Service Con- 
tract Act clause and revised determination was in accord with 29 CFR 
4.6, and amendment to IFB to provide for revised wage determination 
conformed to par. 2-208 of Armed Services Procurement Reg., even 
though revision was not received at least 10 days before bid opening 
as required, since sufficient time was provided for acknowledgment of 
amendment .... ~ 
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Labor stipulations—Continued 

“Successor employer” doctrine 

Selection of contractor for negotiation of cost-plus-award-fee type 
contract for support services at Kennedy Space Center that are being 
performed under expiring contract without binding selected contractor 
to “successor employer” doctrine that would impose terms of current col- 
lective bargaining agreements with incumbent union employees was 
valid exercise of discretion granted to contracting agency to award 
contract that will be most advantageous to Govt., since there is neither 
statutory nor judicial requirement that contractor who succeeds prior 
contractor in performance of service for Govt. at Govt. installation 
assume predecessor contractor’s bargaining agreement with its union em- 
ployees ; moreover, selected contractor proposes to recognize bargaining 
representatives of incumbent employees 

Inclusion in invitation for bids of language regarding National Labor 
Relations Board Burns decision, 182 NLRB No. 50, on effect of existing 
collective bargaining agreements of employers upon successor 
employers does not require bidders to be bound by existing labor agree- 
ment as Govt. made no commitment regarding effect of decision but left 
matter to bidders to decide. It was not improper to place bidders on 
notice of Burns decision and incumbent contractor’s union bargaining 
agreement and as language used was merely advisory, invitation was not 
ambiguous. Extension of existent bargaining agreement beyond contract 
period is not prohibited by procurement statutes, and whether agree- 
ment is enforceable against followup employer is for courts to decide__ 

Bid submitted under invitation that incorporated Service Contract 
Act clause prescribed by par. 2-1004 of Armed Services Procurement 
Reg., which provided for application of pertinent Dept. of Labor wage 
determination, and included information relating to “Successor Em- 
ployers’ Collective Bargaining Obligations”’—information bidder over- 
looked in preparing bid—may be withdrawn under mistake in bid 
principles enunciated in Ruggiero v. U.S., 420 F. 2d 709, to effect law 
of mistaken bid includes mistakes which are inexplicable, and rule does 
not turn on any fault or ambiguity in specifications nor need contractor 
be free from blame. Therefore, since bidder was entitled to give consider- 
ation to impact of union agreement upon performance costs, and bid may 
not be corrected as agreed union rates were not factor in bid preparation, 
bid may be withdrawn from consideration. 
Labor surplus area awards. (See Contracts, awards, labor surplus areas) 
Letter requests for proposals : 

Two-step procurement 

Bidder qualifications 

Under letter request, first step of two-step procurement, which con- 
tained “Bidder’s Technical Qualification Clause’ stating technical 
proposals would be accepted only from those contractors who have man- 
ufactured and can demonstrate at operating airfield a Solid State Con- 
ventional Instrument Landing System, evaluation of capabilities of 
prime contractor and its subcontractor—French firm who manufac- 
tured and demonstrated system in France—although within policy 
enunciated in par. 4-117 of Armed Services Procurement Reg., which 
recognizes integrity and validity of contractor team arrangements, was 
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CONTRACTS—Continued 
Letter requests for proposals—Continued 
Two step procurement—Continued 
Bidder qualifications—Continued 
contrary to intent of clause, and proposal premised on subcontractor’s 
system should not have been considered. Therefore, in future procure- 
ments, clause should specify permissible relationships or refer to ASPR 
provision 
Mail transportation. (See Post Office Department, mails, transportation) 
Mistakes 
Allegation before award. (See Bids, mistakes) 
Contracting officer’s error detection duty 
Notice of error 
Lacking 

Request for relief under sec. 17 of Armed Services Procurement Reg. 
authorizing extraordinary contractual actions to facilitate national 
defense made after contract completion and final payment on basis bid 
underpricing was due to unforeseen production difficulties and mislead- 
ing vendor quotes is for denial where occurrence of mistake “so obvious 
it was or should have been apparent” is not demonstrated, and record 
establishes price bid was adequately verified and was intended, and only 
subsequent events resulted in unprofitable contract. Even assuming 
existence of bona fide mistake, fact that price bid greatly exceeded 
Govt.’s estimate intended as funding allocation, or that prior procure- 
ments for lesser quantities were priced much higher than group of bids 
in price range of successful bid did not place contracting officer on actual 
or constructive notice of error. 

Item not for evaluation 

A mistake in per linear foot unit price of cable, price that would not 
be used for bid évaluation purposes but would be applicable should quan- 
tity of lump-sum purchase of cable be increased or decreased, and which 
relating to bid responsiveness would require bid rejection if not fur- 
nished, may be corrected and contract reformed to reflect intended bid 
price. Sec, 1-2.406-1 of Federal Procurement Regs. does not limit bid 
examination to those factors to be considered in bid evaluation, and in 
view of possibility that unit price would have substantial impact on 
price ultimately to be paid should right reserved to increase or decrease 
length of cable purchased be exercised, contracting officer should have 
compared unit prices and when aware of wide range of prices offered, 
verified erroneous unit price 
Modification 

Basis for contract reformation ; 

A requirement in invitation for bids that contract be performed in 
restricted geographical area is reasonable limitation on competition 
when contracting agency needs prompt service and plant accessibility, 
and restriction relating to bidder responsibility, compliance with re- 
quirement results in valid contract. Therefore, although contractor’s un- 
authorized action subsequent to contract awards to effect performance 
of printing of technical publications restricted to Dallas-Fort Worth 
area in San Antonio constitutes breach of contract and Govt. has vested 
right to insist on performance in restricted area, since performance in 
San Antonio area will not deprive Govt. of contemplated rights, con- 





CONTRACTS—Continued 

Modification—Continued 
_ Basis for contract reformation—Continued 
tracts may be modified to delete restriction with adequate price adjust- 
ment, however, future procurements should broaden competition by 
enlarging performance area 

Change orders 

Within scope of contract 

Value engineering change substituting solid state tuners for electro- 
mechanical tuners intended as replacement components for Electronic 
Countermeasures Sets properly was effected by issuance of change order 
to sole producer of sets since competitive procurement was not required 
as change was within changes clause contained in letter contract for 
tuners and does not constitute “cardinal change” within meaning of 10 
U.S.C. 2304(g) and par. 3-805 of Armed Services Procurement Reg. 
Change also is in accord with rule in Keco Industries, Inc. v. United 
States, 364 F. 2d 838, that in determining whether change is within gen- 
eral scope'of contract, consideration should be given to both magnitude 
and quality of change and whether original purpose of contract had 
been substantially altered_ 

Star route contracts. (See Post Office Department, star route contracts) 
Multi-year procurements 

“Buy-ins” minimized 

Provision in solicitation for negotiation of fixed price, multi-year 
eontract for ground simulator which provides that in evaluation of 
proposals Govt. would assess reasonableness, realism, and complete- 
ness of price proposals and that cost analysis and negotiation would be 
employed in interest of establishing sound prices does not require rejec- 
tion of unrealistically low offer as provision serves only as aid in deter- 
mining whether offeror understands scope of work, and in uncovering 
mistakes and “buy-ins’” in violation of par. 1-311 of Armed Services 
Procurement Reg. Although multi-year procurement contains option that 
minimizes “buy-in,” contract includes special clause to protect against re- 
coupment of losses through change orders, and submission of different 
freeze dates that govern financial responsibility for engineering change 
orders has no significant effect on source selection 
Negotiation 

Addenda acknowledgment requirement 

Acknowledgment of substantive amendment received after closing 
time for receipt of proposals under negotiated invitation for proposals 
issued pursuant to public exigency authority in 10 U.S.C. 2304(a) (2), 
and which provides for award on basis of initial proposals, may be ac- 
cepted and proposal considered in view of fact negotiation procedures 
are more flexible than those used for advertised procurements. How- 
ever, as late acceptance of addendum involves actions that constitute dis- 
cussion within meaning of 10 U.S.C. 2304(g) and par. 3-805.1(a) of 
Armed Services Procurement Reg., negotiations must be conducted with 
all offerors within competitive range to obtain “best and final” offers, 
for notwithstanding urgency of procurement, award may no longer be 
made on basis of initial prdposals received. 
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CONTRACTS—Continued 
Negotiation—Continued 
Administrative determination 
Finality 
Solicitation of proposals on brand name basis without “or equal” 
provision in accordance with par. 1-1206.1(b) of Armed Services Pro- 
curement Reg. under negotiation authority contained in 10 U.S.C. 
2304(a)(7), and pursuant to “Determination and Findings” that sole 
source procurement of sterilizers to be purchased is justified, is restric- 
tive of competition unless no other item will meet Govt.’s minimum 
requirements or no other but sole source manufacturer can produce 
acceptable sterilizer. Therefore, as there is nothing particularly unique 
about design or manufacture of brand name sterilizer, fact that it has 
proven satisfactory in use does not justify sole source procurement. 
Although justification for procurement is final determination, sole source 
solicitation stated in request for proposals should be eliminated 
Auction technique prohibition 
Cutoff notice of negotiations 
While Govt.’s failure to establish common cutoff date under request 
for proposals for computer time and services prevented closing of 
negotiations, contracting officer’s refusal to negotiate price reduction 
was proper in view of discussions constituting negotiations during which 
vital information concerning successful offeror’s proposal was erro- 
neously but innocently revealed, for to permit price reduction under cir- 
cumstances would compromise Federal Procurement system by allowing 
auction technique precluded by sec. 1-8.805-1(b) of Federal Procure- 
ment Regs. Although contract awarded is not required to be terminated, 
in view of procedural deficiencies in procurement, contract option should 
not be exercised unless it is impracticable to reprocure services on equal 
competitive basts 
What constitutes A 
Under request for proposals for Fleet Computer Programming Serv- 
ices, which was modified to remove as evaluation factor cost of failing 
to award contract to current contractor and possible organizational 
conflict of interest because one of offerors was performing as subcon- 
tractor on program to be anlayzed by new contractor, and to revise the 
program’s manhours, continuation of negotiations during which prices 
were disclosed does not constitute prohibited auction technique as no 
competitive advantage resulted to any offeror and technique ner se is 
not inherently illegal. Substantial changes in requirements and in com- 
puter industry justified amendments to solicitation issued pursuant to 
par. 3-805.1(e) of Armed Services Procurement Reg. and continuation 
of negotiations, therefore, last prices submitted may be opened and 
considered 
Audit requirements 
Failure to audit fourth and final round of proposals under solicitation 
for class destrovers did not violate pars. 8-101. 8-807.2(a). and 3-809 
(b) (1) of Armed Services Procurement Ree. (ASPR). where not only 
were proposed prices in each of first three rounds of negotiations audited 
and found to be based on sound business judgment. but ASPR provisions 
do not require audit of proposals on each and every round of negotiated 
procurement, and par. 3-809(b) (1) provides that audits may be waived 
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CONTRACTS—Continued 
Negotiation—Continued 
Audit requirements—Continued 
whenever it is clear that information already available is adequate for 
proposed procurement, and determination of “adequate” is within dis- 
cretion of procuring activity and will not be questioned unless clearly 
erroneous 
Awards 
Cancellation 
In evaluation of offers under request for proposals to furnish pro- 
fessional architectural and engineering services, application of transition 
cost factor to offer of only contractor who had not previously performed 
services without apprising offerors that this factor would be utilized 
in effecting award of contract thus eliminating contractor who was 
lowest priced responsible offeror from competition was unwarranted and 
action was inconsistent with sound procurement policy which dictates 
that offerors be informed of all evaluation factors and relative importance 
of each factor, nor was waiver of transition costs for success- 
ful offeror because of available qualified personnel justified. Therefore, 
since award was patently erroneous and without regard to established 
principles of competitive negotiation, contract should be terminated_.__._ 687 
Erroneous 
In negotiation of procurement, exception in 10 U.S.C. 2304(g) to 
conducting discussions with all responsible offerors within competitive 
range may not be invoked by contracting officer to make award to other 
than low responsible offeror where price is sole evaluation factor and, 
therefore, award to second low offeror, incumbent contractor, without 
obtaining Certificate of Competency (COC) on low offeror, a small busi- 
ness concern considered nonresponsible on factors relating to capacity 
and credit, was illegal and award should be canceled. No award should 
have been made unless SBA refused to issue COC or did not respond to 
referral within 15 days, or in alternative if low proposal was unaccepta- 
ble without clarification, discussions should have been conducted with 
all offerors within competitive range 
Price one factor in determination 
Authority in sec. 1-3.805 of Federal Procurement Regs. to negotiate 
research and development, or cost-reimbursable, or special service con- 
tracts without price competition based solely on determination that 
particular contractor would furnish services of higher quality than any 
other contractor, does not cover selection of air tanker operators by 
Forest Service to fight forest fires as such service is not within categories 
contemplated by regulation for exception to price competition, and 
failure to include price as factor of contractor selection violates spirit 
and intent of Federal Property and Administrative Services Act and 
implementing regulations. Although it would not be in best interest of 
Govt. to disturb contracts awarded and options exercised, price inclusion 
in future offers will be required. B-157954, Dec. 15, 1965, modified 
While rigid rules applicable to formally advertised procurements gen- 
erally require award to lowest (price) responsive, responsible bidder, 
flexibility inherent in concept of negotiation permits award to be made ° 
to best advantage of Govt., price and other factors considered. Therefore, 
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CONTRACTS—Continued 
Negotiation—Continued 
Awards—Continued 
Price one factor in determination—Continued 
utilization in “competitive negotiation” of price as factor in selection of 
contractor will not adversely affect selection of qualified contractor by 
Forest Service for performance of firefighting services_.__._.-.......--- 
Propriety 
Evaluation of proposals 
Under solicitation issued pursuant to 10 U.S.C. 2304(a) (11), inviting 
proposals on cost-plus-a-fixed-fee basis for research and development serv- 
ices to maintain wind tunnel, award on basis of price alone was justified 
where both offers received were technically acceptable, as concepts in 
pars. 8-805.2 and 4-106.5(a) of Armed Services Procurement Reg. that 
price alone is not controlling factor relate to situations where favored 
offeror is significantly superior in technical ability and resources. Al- 
though award was not illegal because of failure to continue discussions 
with all offerors in competitive range when amendment change “ini- 
tial proposal” requirements of solicitation and to request “best and 
final” offers, and failure to specify all evaluation factors, such deficiencies 
should be avoided in future negotiated procurements 
Bidder qualification. (See Bidders, qualifications) 
Changes during negotiation 
Notification 
Where offers received under request for proposals issued pursuant to 
10 U.S.C. 2304(a) (11), relative to contracting for experimental, develop- 
mental, or research work, were unacceptable and individual conferences 
were held with all offerors to clarify requirements for procurement of 
System-Multiplex-Analog, Data Acquisition Record and Reproduce Facil- 
ity, and to give each contractor opportunity to justify any deviation 
offered and to modify proposal submitted, reopening of negotiations to 
inform offerors in competitive range of specification changes negotiated 
at individual conferences after date set for final offers that incorporated 
conference agreements was proper means of correcting suspected and 
discovered deficiencies in negotiation process and of overcoming presump- 
tion of unfairness raised because of inability of one offerer to meet 


Changes, etc. 
Specifications 
Propriety of changes 

Under request for proposals for Fleet Computer Programming Serv- 
ices, which was modified to remove as evaluation factor cost of failing to 
award contract to current contractor and possible organizational conflict 
of interest because one of offerors was performing as subcontractor on 
program to be analyzed by new contractor, and to revise the program’s 
manhours, continuation of negotiations during which prices were dis- 
closed does not constitute prohibited auction technique as no competitive 
advantage resulted to any offeror and technique per se is not inherently 
illegal. Substantial changes in requirements and in computer industry 
justified amendments to solicitation issued pursuant to par. 3-8065.1(e) 
of Armed Services Procurement Reg. and continuation of negotiations, 
therefore, last prices submitted may be opened and considered 





CONTRACTS—Continued 
Negotiation—Continued 
Competition 
Adequate 
Fact that several sources experienced in traffic control systems were 
not solicited to submit offers by Federal Highway Administration, 
Dept. of Transportation, under request for proposals, does not establish 
that adequate competition and reasonable price were not obtained, 
since in resolving questions concerning adequacy of solicitation of supply 
sources the propriety of particular procurement must be determined from 
Govt.’s point of view upon basis of whether adequate competition and 
reasonable prices were obtained and not upon whether every possible 
supply source was offered opportunity to bid or submit proposal 
Determination of date to be specified for receipt of proposals is matter 
of judgment properly vested in contracting agency; and where record 
evidences that 40-day period for submission of proposals on Urban Traf- 
fic Control System to Federal Highway Administration, Dept. of Trans- 
portation, was adequate for any offeror who had interest in project, 
as well as experience, knowledge, systems expertise, and capability suf- 
ficient to meet requirements contained in request for proposals, it is 
concluded date specified for submission of offers was not arbitrarily or 
capriciously selected, nor was date unduly unrestrictive of competition for 
procurement 
Changes subsequent to negotiation 
“Source selection” concept 
In negotiation under 10 U.S.C. 2304(a) (11) of cost-plus-incentive-fee 
research and development contract for radar sets where contracting 
agency left choice of one of three power tubes to be used to offerors, 
selection of other than low offeror on basis of change in tube preferred 
and acceptance of price reduction, although selected offeror was not 
“successful offeror” contemplated by par. 3-506(b) of ASPR, and busi- 
ness clearance required by ASPR 1-408 had not been satisfied, without 
giving all offerors within competitive range opportunity to compete on 
basis of its preference was inconsistent with concept of competitive 
negotiation, as time for negotiating price and technical aspects is during 
source selection competitive phase of negotiating process and, therefore, 
negotiations should be reopened to afford all offerors opportunity to 
revise their technical and price proposals 
Competitive range formula 
Cost-type contract 
Although offeror’s estimated prices are not deciding factor in selecting 
successful contractor under cost-reimbursement type contract negotiated 
pursuant to ASPR 8-805.2, contracting agency that during evaluation 
of proposals received under request for quotations soliciting prepara- 
tion of Govt. publication on cost-plus-a-fixed-fee basis eliminates 25 
points assigned to factor of reasonableness of cost in evaluation criteria, 
is required under ASPR 3-805.1 to continue negotiations with all offerors 
within competitive range. Therefore, award made solely on basis of 
technical superiority as being in best interest of Govt. without further 
negotiation with offerors who have necessary qualifications to perform 
procurement should be canceled 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Competitive range formula—Continued 
Information disclosure 
Since to properly terminate close of negotiations, offerors must be 
advised that negotiations are being conducted ; asked for their “best and 
final” offer and not merely to confirm prior submission; and informed 
that any revision of proposal must be submitted by common cutoff date, 
cutoff date prescribed by sec. 1-3.805-1(b) of Federal Procurement Regs. 
is considered essential and not de minimis requirement, and purposes of 
establishing common cutoff date would be frustrated if proposal revision 
were permitted after common cutoff date without opening new negotia- 
tions on basis that this procedure would be favorable to Govt 
Manning information 
Although in evaluation of offers, information secured from manning 
chart may be considered “other factor” in determining whether offeror 
is within competitive range for purposes of conducting meaningful dis- 
eussions required by 10 U.S.C, 2304(g), price factor of offer may not be 
disregarded and, therefore, award of contract to other than lowest 
offeror, who had submitted acceptable manning chart, under request for 
proposals to furnish mess attendant services for 1 year with 2-year re- 
newal option was improper, but cancellation of award is not required as 
it was made in good faith and on basis of prior misinterpretations of 
phrase “price and other factors considered.” However, option should not 
be exercised and proposals resolicited under revised procedures com- 
municated to offerors and indicating factors on which award will be 
based hanes ibaa hentai tii 
Rejection under request for proposals to furnish mess attendant serv- 
ices of current contractor on basis of deficient manning charts without 
informing contractor that written advice as to proposed manpower hours 
had been misinterpreted. by contractor in "its reply to concern price 
whereas its offer was considered outside competitive range prevented 
meaningful negotiations with contractor. Failure to inform offerors of 
all evaluation factors to be considered and, relative weight of each fac- 
tor although not conducive to obtaining proposals offering maximum 
competition and most reasonable prices, circumstances of awards do not 
disclose abuse of direction by contracting officer on any basis for imput- 
ing bad faith on his part so as to affect legality of contract awarded and, 
therefore, award will not be disturbed 
Resources available for performance 
Request for proposals to operate Air Force facility overseas issued 
pursuant to authority in 10 U.S.C. 2304(a) (6) to negotiate contracts for 
services outside United States that failed to disclose predetermined min- 
imum resource levels was defective and contributed to rejection of all 
but highest priced offer as technically unacceptable on basis that suffi- 
cient resources to perform were not demonstrated, and although contract 
awarded was contrary to “competitive negotiation” requirements of 10 
U.S.C, 2804(g), because of essentiality of procurement, it will not be dis- 
turbed. However, although offeror’s judgment of resources needed to 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Competitive range formula—Continued 
Resources available for performance—Continued 
perform is major factor in determining capacity to perform and may be 
considered in determining competitive range, agency must also meet its 
obligation by disclosing minimum needs to insure maximum competi- 


Discussion with all offerors requirement 

Fact that under 10 U.S.C. 2304(g) written or oral discussion should be 
conducted with all responsible offerors whose proposals are within com- 
petitive range that encompasses both price and technical considerations 
does not permit use of any procedure that would disclose information 
during negotiation period to unfair competitive advantage of any 
proposer 

Request for proposals that failed to include evaluation criteria or 
indicate criteria’s relative importance because of erroneous belief these 
standards were inapplicable to civilian procurement was defective and 
was not in accordance with sound procurement policy and public in- 
terest. Also scoring of offer by comparison with predetermined score, 
overlooked that primary consideration in negotiated procurement is 
discussion with all offerors in competitive range and that borderline 
cases should not automatically be excluded from consideration, and as 
result maximum competition was not obtained. Request for proposals 
should be amended to establish omitted criteria and offerors permitted 
to submit additional information or revise proposals, and if within 
competitive range, afforded opportunity for discussion to extent re- 
quired by sec. 1-3.802(c) of Federal Procurement Regs___.....------- 

Acknowledgment of substantive amendment received after closing 
time for receipt of proposals under negotiated invitation for proposals 
issued pursuant to public exigency authority in 10 U.S.C. 2304(a) (2), 
and which provides for award on basis of initial proposals, may be 
accepted and proposal considered in view of fact negotiation procedures 
are more flexible than those used for advertised procurements. How- 
ever, as late acceptance of addendum involves actions that constitute 
discussion within meaning of 10 U.S.C. 2304(g¢) and par. 3-805.1(a) 
of Armed Services Procurement Reg., negotiations must be conducted 
with all offerors within competitive range to obtain “best and final” 
offers, for notwithstanding urgency of procurement, award may no 
longer be made on basis of initial proposals received 

Nonresponsive proposals 

When proposal is determined upon initial evaluation to be outside 
competitive range, there is no requirement in accordance with sec. 
1-3.805-1(a) of Federal Procurement Regs. to conduct further discus- 
sions concerning deficiencies of proposal, section requiring that after 
receipt of initial proposals, written or oral discussions should be con- 
ducted only with responsible offerors “who submitted proposals within 
a competitive range” 
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CONTRACTS—Continued 

Negotiation—Continued 

Competition—Continued 

Discussion with all offerors requirement—Continued 
Price sole evaluation factor 

In negotiation of procurement, exception in 10 U.S.C. 2304(g) to con- 
ducting discussions with all responsible offerors within competitive 
range may not be invoked by contracting officer to make award to other 
than low responsible offeror where price is sole evaluation factor and, 
therefore, award to second low offeror, incumbent contractor, without 
obtaining Certificate of Competency (COC) on low offeror, a small busi- 
ness concern considered nonresponsible on factors relating to capacity 
and credit, was illegal and award should be canceled. No award should 
have been made unless SBA refused to issue COC or did not respond to 
referral within 15 days, or in alternative if low proposal was unacceptable 
without clarification, discussions should have been conducted with all 
offerors within competitive range 

Failure to solicit proposals from all sources 

Fact that several sources experienced in traffic control systems were 

not solicited to submit offers by Federal Highway Administration, Dept. 


of Transportation, under request for proposals, does not establish that 
adequate competition and reasonable price were not obtained, since in 
resolving questions concerning adequacy of solicitation of supply sources 
the propriety of particular procurement must be determined from Govt.’s 
point of view upon basis of whether adequate competition and reasonable 
prices were obtained and not upon whether every possible supply source 
was offered opportunity to bid or submit proposal 


Indefinite, etc., specifications 


Although it is incumbent upon Govt. agency to state material re- 
quirements of procurement in clear and unambiguous manner, should 
any aspect of solicitation require clarification, good faith and observance 


of spirit of competitive solicitation, as well as sound business practice 
on part of competitors for Govt. contracts, dictate that appropriate 


time for detailed examination of any provision considered to be am- 
biguous or confusing should be prior to time specified for submission of 


proposals or bids, and any umresolved ambiguities should be subject of 
timely protest. 


Maximum possible extent 


“Mngineering-critical” designation assigned by agreement to replace 
ment parts for engines developed at costs shared by manufacturer and 
Govt. to preclude use of data for competitive purposes because of diffi- 


culty to determine rights of parties, relating to restricted data rights and 
not to procurement methods, additional sources of supply may be devel- 


oped by instituting appropriate tests and qualification procedures, pro- 
vided rights of manufacturer are not infringed. Par, 1-813 of Armed 


Services Procurement Reg. requires competitive procurement of spare 
parts, and it would be contrary to concept of ““maximum practical compe- 
tition” to hold that “engineering-critical” item may not be procured 
competitively without regard to willingness and ability of other than 


sole source supplier to produce parts without infringement of proprietary 








565 


184 
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CONTRACTS—Continued 

Negotiation—Continued 

Competition—Continued 

Maximum possible extent—Continued 

Fact that proposal timely submitted by firm in response to notice 
of procurement in Commerce Business Daily had not been obtained 
from procuring agency does not justify refusal to consider offer on basis 
of unfairness to firms who had acquired request for proposals (RFP) 
from limited number made available on “first received, first served” 
basis but were not permitted to compete because of belief sufficient 
competition had been secured from firms selected to receive RFP, and 
unfairness to those firms unable to obtain RFP. Although purchasing 
agency may limit number of prospective contractors solicited, this au- 
thority is not justification for not considering unsolicited offer and for 
failing to obtain maximum competition. Therefore, proposal refused 
may be resubmitted and all offerors who had submitted proposals 


afforded opportunity to revise their proposals 
Prices 


Authority in sec. 1-3.805 of Federal Procurement Regs. to negotiate 
research and development, or cost-reimbursable, or special service con- 
tracts without price competition based solely on determination that 
particular contractor would furnish services of higher quality than any 
other contractor, does not cover selection of air tanker operators by 
Forest Service to fight forest fires as such service is not within categories 
contemplated by regulation for exception to price competition, and 
failure to include price as factor of contractor selection violates spirit 


and intent of Federal property and Administrative Services Act and im- 


plementing regulations. Although it would not be in best interest of Govt. 
to disturb contracts awarded and options exercised, price inclusion in 
future offers will be required. B—157954, Dec. 15, 1965, modified_____-_-_-~ 

While rigid rules applicable to formally advertised procurements 
generally require award to lowest (price) responsive, responsible bidder, 


flexibility inherent in concept of negotiation permits award to be made 


to best advantage of Govt., price and other factors considered. Therefore, 

utilization in “competitive negotiation” of price as factor in selection 

of contractor will not adversely affect selection of qualified contractor 

by Forest Service for performance of firefighting services__________--~--~ 
Conflicts of interest prohibition 


Determination and findings of conflict of interest in procurement 


of analysis and design services to update obsolescent automatic data 
processing equipment, and proposal that design contract ban successful 
contractor from participating in future procurement of hardware, satis- 
fies requirement in Dept. of Defense Directive 5500.10 Rules for Avoid- 


ance of Organizational Conflicts of Interest, that contractor “agrees to 


prepare and furnish complete specifications,” notwithstanding design 


contract does not constitute whole specifications and exclusion from ban 
of purchase of data processing equipment to be handled by other than 
procuring agency. However, to carry out intent of Directive, ban should 
extend to date of award of first production contract rather than specific 
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CONTRACTS—Continued 
Negotiation—Continued 
Cost, etc., data 
“Realism” of cost v. “reasonable” cost 
In award of cost-reimbursement contracts, procurement personnel 
are required to exercise informed judgments as to whether submitted 
proposals are realistic concerning proposed costs and technical approach, 
and such judgments must properly be left to administrative discretion 
of contracting agencies involved, since they are in best position to assess 
“realism” of costs and technical approaches, and must bear major 
criticism for any difficulties or expenses experienced by reason of defec- 
tive cost analysis. Should Govt. fail to adequately measure “realism” of 
low quantum of costs, definition of “reasonable” cost to mean low cost 
per se on comparative basis would be improper for award purposes___- 
Cutoff date 
“Clean-up” sessions 
Where all proposals are evaluated on basis of same performance cri- 
teria, omission of precise numerical weights to be used in evaluation 
process does not reflect on adequacy of evaluation criteria stated in re- 
quest for proposals for ground simulator. Moreover, any doubt as to 
relative importance of evaluation should have been discussed and re- 
solved before closing date set for receipt of proposals. Also use of negoti- 
ating procedure authorized in 10 U.S.C. 2304(a) for multi-year pro- 
curement was proper because insufficiency of performance specifications 
did not permit advertising for bids or using two-step procedure, and 
“clean-up” sessions held after prescribed cutoff date to clarify matters 
verbally agreed upon was not prejudicial to any offeror, and sessions 
do not constitute violation of par. 3-805.1(b) of Armed Services Pro- 
curement Reg 
Notice sufficiency 
A telegram establishing cutoff date for negotiations, which instructed 
three offerors within competitive range—ohe whose timely offer under 
request for quotations was excessive, others whose late proposals were 
considered on basis of “Determination that an Otherwise Acceptable 
Offer is Unreasonable as to Price’—that jf no proposal revision is re- 
ceived by cutoff date lowest offer submitted will be used for evaluation, 
accomplished same result as would cancellation and resolicitation of 
procurement, and served as adequate notice of cutoff date for submission 
of “best and final” offers within meaning of par. 3-805.1(b) of Armed 
Services Procurement Reg., prescribing method for terminating negotia- 
tions, even if telegram did not refer to Late Proposals provision of so- 
licitation or inform offerors that only notices of unacceptability would 
be furnished between closing date for negotiations and date of award 
Reopening of negotiations 
Where offers received under request for proposals issued pursuant to 
10 U.S.C. 2804(a) (11), relative to contracting for experimental, develop- 
mental, or research work, were unacceptable and individual conferences 
were held with all offerors to clarify requirements for procurement 
of System-Multiplex-Analog, Data Acquisition Record and Repro- 
duce Facility, and to give each contractor opportunity to justify any 
deviation offered and to modify proposal submitted, reopening of nego- 
tiations to inform offerors in competitive range of specification changes 
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CONTRACTS—Continued 
Negotiation—Continued 
Cutoff date—Continued 
Reopening of negotiations—Continued 
negotiated at individual conferences after date set for final offers that 
incorporated conference agreements was proper means of correcting sus- 
pected and discovered deficiencies in negotiation process and of over- 
coming presumption of unfairness raised because of inability of one 
offeror to meet specifications_ 4 pani 
Since to properly terminate close of negotiations, offerors must be ad- 
vised that negotiations are being conducted; asked for their “best and 
final” offer and not merely to confirm prior submission: and informed 
that any revision of proposal must be submitted by common cutoff date, 
cutoff date prescribed by sec. 1—3.805-1(b) of Federal Procurement Regs. 
is considered essential and not de minimis requirement, and purposes of 
establishing common cutoff date would be frustrated if proposal revision 
were permitted after common cutoff date without opening new negotia- 
tions on basis that this procedure would be favorable to Govt 
Under request for proposals for Fleet Computer Programming Serv- 
ices, which was modified to remove as evaluation factor cost of failing 
to award contract to current contractor and possible organizational con- 
flict of interest because one of offerors was performing as subcontractor 
on program to be analyzed by new contractor, and to revise the program’s 
manhours, continuation of negotiations during which prices were dis- 
closed does not constitute prohibited auction technique as no competitive 
advantage resulted to any offeror and technique per se is not inherently 
illegal. Substantial changes in requirements and in computer industry 
justified amendments to solicitation issued pursuant to par. 3-805.1(e) 
of Armed Services Procurement Reg. and continuation of negotiations, 
therefore, last prices submitted may be opened and considered 
Same for all proposers 
Failure to establish common cutoff date for negotiation of cost-plus- 
award-fee contract for final hardware design and development of Appli- 
cations Technology Satellites (ATS) project with two offerors who had 
been awarded parallel contracts for preliminary analysis and feasibility 
studies of ATS, and premature distribution for evaluation of first final 
proposal received resulted in defective selective procedures prejudicial 
to contractor denied opportunity to compete on equal time basis and 
possibly overcome its price disadvantage, a situation compounded by 
premature distribution of proposal for cost evaluation. Therefore, pro- 
posed award to offeror advantaged by longer negotiation period should 
be reconsidered 
Determination and findings 
Basis of negotiation 
Solicitation of proposals on brand name basis without “or equal” pro- 
vision in accordance with par. 1-1206.1(b) of Armed Services Procure- 
ment Reg. under negotiation authority contained in 10 U.S.C. 2304(a) 
(7), and pursuant to “Determination and Findings” that sole source 
procurement of sterilizers to be purchased is justified, is restrictive of 
competition unless no other item will meet Govt.’s minimum require- 
ments or no other but sole source manufacturer can produce acceptable 
sterilizer. Therefore, as there is nothing particularly unique about design 
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or manufacture of brand name sterilizer, fact that it has proven satis- 
factory in use does not justify sole source procurement. Although jus- 
tification for procurement is final determination, sole source solicitation 
stated in request for proposals should be eliminated_............_____ 
Disclosure of price, etc. 
Auction technique prohibition 
While Govt.’s failure to establish common cutoff date under request 
for proposals for computer time and services prevented closing of nego- 
tiations, contracting officer’s refusal to negotiate price reduction was 
proper in view of discussions constituting negotiations during which vital 
information concerning successful offeror’s proposal was erroneously but 
innocently revealed, for to permit price reduction under circumstances 
would compromise Federal Procurement system by allowing auction 
technique precluded by sec. 1-3.805-1(b) of Federal Procurement Regs. 
Although contract awarded is not required to be terminated, in view 
of procedural deficiencies in procurement, contract option should not be 
exercised unless it is impracticable to reprocure services on equal com- 
petitive basis 
Evaluation factors 
Cost of changing contractors 
In evaluation of offers under request for proposals to furnish profes- 
sional architectural and engineering services, application of transition 
cost factor to offer of only contractor who had not previously performed 
services without apprising offerors that this factor would be utilized 
in effecting award of contract thus eliminating contractor who was 
lowest priced responsible offeror from competition was unwarranted 
and action was inconsistent with sound procurement policy which dic- 
tates that offerors be informed of all evaluation factors and relative 
importance of each factor, nor was waiver of transition costs for success- 
ful offeror because of available qualified personnel justified. Therefore, 
since award was patently erroneous and without regard to established 
principles of competitive negotiation, contract should be terminated... 
Criteria 
Request for proposals that failed to include evaluation criteria or indi- 
eate criteria’s relative importance because of erroneous belief these 
standards were inapplicable to civilian procurement was defective and 
was not in accordance with sound procurement policy and public interest. 
Also scoring of offer by comparison with predetermined score, overlooked 
that primary consideration in negotiated procurement is discussion with 
all offerors in competitive range and that borderline cases should not 
automatically be excluded from consideration, and as result maximum 
competition was not obtained. Request for proposals should be amended 
to establish omitted criteria and offerors permitted to submit additional 
information or revised proposals, and within competitive range, 
afforded opportunity for discussion to extent required by sec. 1-8.802(c) 
of Wederal Procurement Regs.............---<---e nnn 
Where solicitation is deficient in not providing sensenahiy definite 
information as to relative importance of evaluation criteria or factors 
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set out in request for proposals, and sufficiency of information is not 
questioned prior to submission of proposals, and record does not estab- 
lish that any offeror was placed at competitive advantage or disadvantage 
by inadequacy of information, deficiency is not sufficiently material to 
disturb contract award 
Where all proposals are evaluated on basis of same performance 
criteria, omission of precise numerical weights to be used in evaluation 
process does not reflect on adequacy of evaluation criteria stated in re- 
quest for proposals for ground simulator. Moreover, any doubt as to rela- 
tive importance of evaluation should have been discussed and resolved 
before closing date set for receipt of proposals. Also use of negotiating 
procedure authorized in 10 U.S.C. 2304(a) for multi-year procurement 
was proper because insufficiency of performance specifications did not 
permit advertising for bids or using two-step procedure, and “clean-up” 
sessions held after prescribed cutoff date to clarify matters verbally 
agreed upon was not prejudicial to any offeror, and sessions do not con- 
stitute violation of par. 83-805.1(b) of Armed Services Procurement Reg- 
Factors other than price 
Resources available for performance 
Request for proposals to operate Air Force facility overseas issued 
pursuant to authority in 10 U.S.C. 2304(a) (6) to negotiate contracts for 
services outside United States that failed to disclose predetermined 
minimum resource levels was defective and contributed to rejection of all 
but highest priced offer as technically unacceptable on basis that suffi- 
cient resources to perform were not demonstrated, and although contract 
awarded was contrary to “competitive negotiation” requirements of 10 
U.S.C. 2304(g), because of essentiality of procurement, it will not be dis- 
turbed. However, although offeror’s judgment of resources needed to per- 
form is major factor in determining capacity to perform and may be con- 
sidered in determining competitive range, agency must also meet its obli- 
gation by disclosing minimum needs to insure maximum competition_- 
Firefighting contracts 
Factors other than price 
Authority in sec. 1-3.805 of Federal Procurement Regs. to negotiate 
research and development, or cost-reimbursable, or special service con- 
tracts without price competition based solely on determination that par- 
ticular contractor would furnish services of higher quality than any 
other contractor, does not cover selection of air tanker operators by 
Forest Service to fight forest fires as such service is not within categories 
contemplated by regulation for exception to price competition, and failure 
to include price as factor of contractor selection violates spirit and 
intent of Federal Property and Administrative Services Act and imple- 
menting regulations. Although it would not be in best interest of Govt. 
to disturb contracts awarded and options exercised, price inclusion in 
future offers will be required. B—157954, Dec. 15, 1965, modified__.._._.. 
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Government property use 
Although multiple awards to four offerors responding to solicitation 
issued under national emergency authority in 10 U.S.C. 2304(a) (16), 
three operating Govt-owned contractor-operated facilities, for purpose 
of satisfying current needs and retaining suppliers for accelerated future 
demands, did not result in lowest individual offeror receiving award for 
maximum quantity, multiple awards produced lowest overall cost to 
Govt. and will not be disturbed, even though request for proposals (RFP) 
stated that it was expected one offeror would not be successful whereas 
awards were made to all offerors. Moreover, there was no quantity in- 
crease to require formal amendment to RFP, evaluation of proposals 
from offerors operating Govt. facilities was in accord with Bur. of Budget 
Sir. No. A-76, and failure to award all contracts simultaneously was 
justified, as was evaluation transportation factor used 
Inflation and escalation recovery costs 
Award under solicitation for class destroyers that provided for inclusion 
in price evaluation of inflation and escalation recovery factors, to offeror 
whose high initial target cost was reduced by evaluating estimated esca- 
lation recovery costs as greater than estimated inflation costs rather 
than to low base cost offeror displaced by inclusion in evaluation of esti- 
mated inflation costs that exceeded estimated escalation recovery fac- 
tors, and of higher target profits, was proper. Award on basis of initial 
low target costs is not required where Govt. is protected from possibility 
of offerors manipulating inflation and escalation recovery factors, and 
recouping losses under reset provision of contract—- 
Manning requirements . 
Although in evaluation of offers, information secured from manning 
chart may be considered “other factor” in determining whether offeror 
is within competitive range for purposes of conducting meaningful dis- 
cussions required by 10 U.S.C. 2304(g), price factor of offer may not be 
disregarded and, therefore, award of contract to other than lowest offeror, 
who had submitted acceptable manning chart, under request for pro- 
posals to furnish mess attendant services for 1 year with 2-year renewal 
option was improper, but cancellation of award is not required as it was 
made in good faith and on basis of prior misinterpretations of phrase 
“price and other factors considered.” However, option should not be exer- 
cised and proposals resolicited under revised procedures, communicated 
to offerors and indicating factors on which award will be based 
Rejection under request for proposals to continue mess attendant 
services of current contractor on basis of deficient manning charts with- 
out informing contractor that written advice as to proposed manpower 
hours had been misinterpreted by contractor in its reply to concern price 
whereas its offer was considered outside competitive range, prevented 
meaningful negotiations with contractor. Failure to:inform offerors of 
all evaluation factors to be considered and relative weight of each factor 
although not conducive to obtaining proposals offering maximum compe- 
tition and most reasonable prices, circumstances of award do not disclose 
abuse of discretion by contracting officer on any basis for imputing bad 
faith on his part so as to affect legality of contract awarded and, there- 
fore, award will not be disturbed._....... sadeain 
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Point rating 
Competitive range formula 
Although offeror’s estimated prices are not deciding factor in select- 
ing successful contractor under cost-reimbursement type contract nego- 
tiated pursuant to ASPR 3-805.2, contracting agency that during 
evaluation of proposals received under request for quotations soliciting 
preparation of Govt. publication on cost-plus-a-fixed-fee basis eliminates 
25 points assigned to factor of reasonableness of cost in evaluation cri- 
teria, is required under ASPR 3-—805.1 to continue negotiations with all 
offerors within competitive range. Therefore, award made solely on basis 
of technical superiority as being in best interest of Govt. without further 
negotiation with offerors who have necessary qualifications to perform 
procurement should be canceled 
Criteria factors 
Where in evaluation of management, financial, and technical factors 
offered under request for quotations for operation overseas of communi- 
cation system, offerors are found equally qualified technically on basis 
of normalizing results of numerical scoring system used by Source Selec- 
tion Evaluation Board and analysis of Board’s evaluation by Source 
Selection Advisory Council using its independent scoring and weighting— 
referred to as “no gain technique”—and on basis of reevaluating man- 
power proposals, award of cost-plus-award-fee contract to lowest offeror 
was proper, and award is unaffected by Advisory Council’s deviation, 
with permission, from evaluation guidelines in Army Command Pam- 
phlet 715-38, and by changes in scoring made between evaluations, since 
relative weights of evaluation criteria were preserved 
Although offerors under request for quotations should be informed 
of relative weight or importance attached to each evaluation factor, there 
is no requirement to disclose precise numerical weights to be used in 
evaluation process, If offeror is in doubt as to relative importance of 
evaluation criteria to be used, time for resolution of matter is before 
closing date set for receipt of quotations.__...._.....---..------.----- 
In second evaluation of offers to operate communication system 
overseas, application of bonus and penalty points in weighting system, 
points not provided for in request for quotations, does not constitute sub- 
stantive change that should have been furnished to all offerors by means 
of amendment, as purpose of weighting system was to enable Source 
Selection Advisory Council to apply its independent judgment to evalua- 
tion criteria considered by Source Selection Evaluation Board, and 
inclusion of additional points was in accord with procedures established 
prior to receipt of quotations_ 
Disclosure of evaluation base 
In awarding contract to highest offeror under request for proposals 
to conduct survey of minority firms on basis of point rating that was not 
structured to inform offerors of evaluation criteria to be used and rela- 
tive importance of each factor, and without giving other offerors in 
competitive range the opportunity to discuss weaknesses, excesses, Or 
deficiencies of their original proposals as required by sec. 1-3.805-1 of 
Federal Procurement Regs., principles of negotiated competitive pro- 
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curement were not observed. However, contract having been completed, 
it would not be in best public interest to take any remedial action; but 
to insure that Govt. will obtain most advantageous contract available 
in future procurements, such procedures should be corrected 
Predetermined score 
Request for proposals that failed to include evaluation criteria or 
indicate criteria’s relative importance because of erroneous belief these 
standards were inapplicable to civilian procurement was defective and 
was not in accordance with sound procurement policy and public interest. 
Also scoring of offer by comparison with predetermined score, overlooked 
that primary consideration in negotiated procurement is discussion with 
all offerors in competitive range and that borderline cases should not 
automatically be excluded from consideration, and as result maximum 
competition was not obtained. Request for proposals should be amended 
to establish omitted criteria and offerors permitted to submit additional 
information or revise proposals, and if within competitive range, afforded 
opportunity for discussion to extent required by sec. 1-3.802(c) of Fed- 
eral Procurement Regs 
Propriety of evaluation 
Point system evaluation of proposals for computer time and services 
under which number of points to be awarded for basic costs is to be 
determined from offeror’s “pricing out,” or eost for requirements stated 
in sample problem included in solicitation that is not considered indica- 
tive of cost differences between suppliers for every proposed computer 
application contemplated under contract, but, rather, typical of work to 
be performed, is proper method of evaluation, notwithstanding amount 
of memory or core size was not frozen in sample, as factors frozen are 
of greater significance as to price than variations in core size of sample-_- 
Price elements for consideration 
Provision in solicitation for negotiation of fixed price, multi-year con- 
tract for ground simulator which provides’ that in evaluation of pro- 
posals Govt. would assess reasonableness, realism, and.completeness of 
price proposals and that cost analysis and negotiation would be em- 
ployed in interest of establishing sound prices does not require rejection 
of unrealistically low offer as provision serves only as aid in determining 
whether offeror understands scope of work, and in uncovering mistakes 
and “buy-ins” in violation of par. 1-311 of Armed Services Procurement 
Reg. Although multi-year procurement contains option that minimizes 
“buy-in,” contract includes special clause to protect against recoupment 
of losses through change orders, and submission of different freeze dates 
that govern financial responsibility for engi:.eering change orders has 
no significant effect on source selection_ 788 
Source Selection Board evaluation 
Where in evaluation of management, financial, and technical factors 
offered under request for quotations for operation overseas of commu- 
nication system, offerors are found equally qualified technically on basis 
of normalizing results of numerical scoring system used by Source 
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Selection Evaluation Board and analysis of Board’s evaluation by Source 
Selection Advisory Council using its independent scoring and weight- 
ing—referred to as “no gain technique”—and on basis of reevaluating 
manpower proposals, award of cost-plus-award fee contract to lowest 
offeror was proper, and award is unaffected by Advisory Council’s devi- 
ation, with permission, from evaluation guidelines in Army Command 
*amphlet 715-38, and by changes in scoring made between evaluations, 
since relative weights of evaluation criteria were preserved 
In second evaluation of offers to operate communication system over- 
seas, application of bonus and penalty points in weighting system, points 
not provided for in request for quotations, does not constitute substan- 
tive change that should have been furnished to all offerors by means 
of amendment, as purpose of weighting system was to enable Source 
Selection Advisory Council to apply its independent judgment to evalua- 
tion criteria considered by Source Selection Evaluation Board, and in- 
clusion of additional points was in accord with procedures established 
prior to receipt of quotations. 
“Successor employer” doctrine 
Selection of contractor for negotiation of cost-plus-award-fee type con- 
tract for support services at Kennedy Space Center that are being per- 
formed under expiring contract without binding selected contractor 
to “successor employer” doctrine that would impose terms of current 
collective bargaining agreements with incumbent union employees was 
valid exercise of discretion granted to contracting agency to award con- 
tract that will be most advantageous to Govt., since there is neither 
statutory nor judicial requirement that contractor who succeeds prior 
contractor in performance of service for Govt. at Govt. installation 
assume predecessor contractor’s bargaining agreement with its union 
employees; moreover, selected contractor proposes to recognize bar- 
gaining representatives of incumbent employees 
Superior product offered 
Under solicitation issued pursuant to 10 U.S.C. 2304(a) (11), inviting 
proposals on cost-plus-a-fixed-fee basis for research and development 
services to maintain wind tunnel, award on basis of price alone was jus- 
tified where both offers received were technically acceptable, as concepts 
in pars. 3-805.2 and 4-106.5(a) of Armed Services Procurement Reg. that 
price alone is not controlling factor relate to situations where favored 
offeror is significantly superior in technical ability and resources. Al- 
though award was not illegal because of failure to continue discussions 
with all offerors in competitive range when amendment changed 
“initial proposal” requirements of solicitation and to request “best and 
final” offers, and failure to specify all evaluation factors, such deficien- 
cies should be avoided in future negotiated procurements 
Late proposals and quotations 
Acceptance in Government’s interest 
Propriety of considering two proposals under amendment to small 
business set-aside for fin assemblies that changed quantities and delivery 
rates—one proposal from concern whose late offer had been rejected, 
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other from concern whose proposal under amendment was initial offer 
which is being considered for partial award of proposed low combina- 
tion award—will not be questioned. Two late offerors having expended 
considerable time and effort in competing for procurement, and urgent 
need for supplies not warranting reopening of negotiations, desirability 
of applying late bid concept to negotiating area in these circumstances 
appears appropriate even though, generally, untimely submitted initial 
proposals will not be admitted into award competition. 
Multi-year procurements 
Negotiated contracts 
Where all proposals are evaluated on basis of same performance cri- 
teria, omission of precise numerical weights to be used in evaluation 
process does not reflect on adequacy of evaluation criteria stated in 
request for proposals for ground simulator. Moreover, any doubt as to 
relative importance of evaluation should have been discussed and re- 
solved before closing date set for receipt of proposals. Also use of 
negotiating procedure authorized in 10 U.S.C. 2304(a) for multi-year 
procurement was proper because insufficiency of performance specifica- 
tions did not permit advertising for bids or using two-step procedure, 
and “clean-up” sessions held after prescribed cutoff date to clarify mat- 
ters verbally agreed upon was not prejudicial to any offeror, and ses- 
sions do not constitute violation of par. 3-805.1(b) of Armed Services 
OCR hii dientdcendtidadndetddédinsobionusbboennn> 
Prebid conference requirement 
Mandatory requirement to attend prebid conference contained in 
request for proposals for purpose of explaining extremely complex project 
may not be considered condition precedent to submission of proposal, 
as conditions or requirements that tend to restrict competition are un- 
authorized unless reasonably necessary to accomplish legislative pur- 
poses of contract appropriation involved or are expressly authorized by 
statute. To satisfy maximum competitive requirements of Federal Pro- 
curement Regs., prospective offeror who failed to attend conference 
should be permitted to submit proposal and given copy of prebid tran- 
script. However, date for receipt of proposals having passed, new closing 
date should be set to enable firm denied opportunity to participate to 
submit proposal, and responding offerors to revise proposals. 
Prices 
Audit requirement 
Failure to audit fourth and final round of proposals under solicitation 
for class destroyers did not violate pars. 3-101, 3-807.2(a), and 3-809 
(b) (1) of Armed Services Procurement Reg. (ASPR), where not only 
were proposed prices in each of first three rounds of negotiations audited 
and found to be based on sound business judgment, but ASPR provisions 
do not require audit of proposals on each and every round of negotiated 
procurement, and par. 3—-809(b) (1) provides that audits may be waived 
whenever it is clear that information already available is adequate for 
proposed procurement, and determination of “adequate” is within discre- 
tion of procuring activity and will not be questioned unless clearly 
erroneous 
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“Buy-ins” 

Provision in solicitation for negotiation of fixed price, multi-year 
contract for ground simulator which provides that in evaluation of pro- 
posals Govt. would assess reasonableness, realism, and completeness of 
price proposals and that cost analysis and negotiation would be employed 
in interest of establishing sound prices does not require rejection of 
unrealistically low offer as provision serves only as aid in determining 
whether offeror understands scope of work, and in uncovering mistakes 
and “buy-ins” in violation of par. 1-311 of Armed Services Procurement 
Reg. Although multi-year procurement contains option that minimizes 
“buy-in,” contract includes special clause to protect against recoupment 
of losses through change orders, and submission of different freeze dates 
that govern financial responsibility for engineering change orders has no 
significant effect on source selection. 

Reduction 

Acceptance of late reduction in price submitted by low offeror under 
request for quotations was in accord with par. 3-506(g) of Armed 
Services Procurement Reg. that provides “a modification received from 
an otherwise successful offeror, which is favorable to the Government, 
shall be considered at any time that such modification is received,” and 


Public exigency 
Failure to meet conditions 

Acknowledgment of substantive amendment received after closing time 
for receipt of proposals under negotiated invitation for proposals issued 
pursuant to public exigency authority in 10 U.S.C. 2304(a)(2), and 
which provides for award on basis of initial proposals, may be accepted 
and proposal considered in view of fact negotiation procedures are more 
flexible than those used for advertised procurements. However, as late 
acceptance of addendum involves actions that constitute discussion 
within meaning of 10 U.S.C. 2304(g) and par. 3-805.1(a) of Armed 
Services Procurement Reg., negotiations must be conducted with all 
offerors within competitive range to obtain “best and final” offers, for 
notwithstanding urgency of procurement, award may no longer be made 
on basis of initial proposals received 

Request for proposals 

Ambiguous 

Although it is incumbent upon Govt. agency to state material require- 
ments of procurement in clear and unambiguous manner, should any 
aspect of solicitation require clarification, good faith and observance of 
spirit of competitive solicitation, as well as sound business practice on 
part of competitors for Govt. contracts, dictate that appropriate time 
for detailed examination of any provision considered to be ambiguous or 
confusing should be prior to time specified for submission of proposals 


or bids, and any unresolved ambiguities should be subject of timely 
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Cancellation ‘ 
Although in evaluation of offers, information secured from manning 
chart may be considered “other factor” in determining whether offeror 
is within competitive range for purposes of conducting meaningful dis- 
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cussions required by 10 U.S.C. 2304(g), price factor of offer may not be 
disregarded and, therefore, award of contract to other than lowest 
offeror, who had submitted acceptable manning chart, under request for 
proposals to furnish mess attendant services for 1 year with 2-year 
renewal option was improper, but cancellation of award is not required 
as it was made in good faith and on basis of prior misinterpretations of 
phrase “price and other factors considered.” However, option should not 


be exercised and proposals resolicited under revised procedures, com- 
municated to offerors and indicating factors on which award will be 





Rejection under request for proposals to continue mess attendant 
services of current contractor on basis of deficient manning charts 
without informing contractor that written advice as to proposed man- 
power hours had been misinterpreted by contractor in its reply to concern 
price whereas its offer was considered outside competitive range, pre- 
vented meaningful negotiations with contractor. Failure to inform of- 
ferors of all evaluation factors to be considered and relative weight of 
each factor although not conducive to obtaining proposals offering maxi- 
mum competition and most reasonable prices, circumstances of award do 
not disclose abuse of discretion by contracting officer on any basis for 
imputing bad faith on his part so as to affect legality of contract 
awarded and, therefore, award will not be disturbed______________--__ 686 
Date for receipt extended 

Mandatory requirement to attend prebid conference contained in re 
quest for proposals for purpose of explaining extremely complex project 
may not be considered condition precedent to submission of proposal, 
as conditions or requirements that tend to restrict competition are unau- 
thorized unless reasonably necessary to accomplish legislative purposes 
of contract appropriation involved or are expressly authorized by statute. 
To satisfy maximum competitive requirements of Federal Procurement 
Regs., prospective offeror who failed to atteud conference should be per- 
mitted to submit proposal and given copy of prebid transcript. However, 
date for receipt of proposals having passed, new closing date should be 
set to enable firm denied opportunity to participate to submit proposal, 
and responding offerors to revise proposals._...........----------__- 355 

Defective 
Predetermined resources for performance 

Request for proposals to operate Air Force facility overseas issued 
pursuant to authority in 10 U.S.C. 2304(a)(6) to negotiate contracts 
for services outside United States that failed to disclose predetermined 
minimum resource levels was defective and contributed to rejection of 
all but highest priced offer as technically unacceptable on basis that suf- 
ficient resources to perform were not demonstrated, and although con- 
tract awarded was contrary to “competitive negotiation” requirements 
of 10 U.S.C. 2304(g), because of essentiality of procurement, it will not 
be disturbed. However, although offeror’s judgment of resources needed 
to perform is major factor in determining capacity to perform and may 
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be considered in determining competitive range, agency must also meet 


its obligation by disclosing minimum needs to insure maximum 
CNT iii aa i ah i dics hte dates es th cnctdien denice taedeaca 670 
Distribution limitation 
Fact that proposal timely submitted by firm in response to notice of 
procurement in Commerce Business Daily had not been obtained from pro- 
curing agency does not justify refusal to consider offer on basis of unfair- 


ness to firms who had acquired request for proposals (RFP) from 

9 limited number made available on “first received, first served” basis but 
were not permitted to compete because of belief sufficient competition 
had been secured from firms selected to receive RFP, and unfairness to 
those firms unable to obtain RFP. Although purchasing agency may 
limit number of prospective contractors solicited, this authority is not 
justification for not considering unsolicited offer and for failing to 
obtain maximum competition. Therefore, proposal refused may be resub- 
mitted and all offerors,who had submitted proposals afforded oppor- 
tunity: to.covine thelt RO RONG sic ice Sh ed bn bee 215 

Minimum needs requirement 


Same for all offerors 


In procurement under request for proposals of ground simulator to 
B be used to support training of navigators where proposal deficiencies 
were identified, clarified, Govt. work statement changed, and contractors 
allowed to determine manner of correction, since minimum require- 
ments in several critical high cost areas established by oral clarification 
with one offeror were not reflected in any formal amendment, pos- 
sibility that all offerors were not committed to same minimum require- | 
ments has been dispelled by independent examination made by National | 
Bur. of Standards of technical proposals, examination conducted by 
Bureau as U.S. GAO was not equipped to evaluate undertakings rep- 
resented in technical proposals submitted__-.---.----.--------------- 788 
Submission date 

Determination of date to be specified for receipt of proposals is matter 

of judgment properly vested in contracting agency; and where record 
5 evidences that 40-day period for submission of proposals on Urban Traffic 

Control System to Federal Highway Administration, Dept. of Trans- 
portation, was adequate for any offeror who had interest in project, 
as well as experience, knowledge, systems expertise, and capability suf- 
ficient to meet requirements contained in request for proposals, it is con- 
cluded date specified for submission of offers was not arbitrarily or 
capriciously selected, nor was date unduly restrictive of competition for 
DURUNIIOINORE iii Dated cee cede eee tee 565 

Sole source basis 

Authority 

Offeror who was granted court injunction to prevent opening of bids 
and award of contract,under two-step procurement, and who protested 
use of two-step method to obtain ship’s hull side blast-cleaning unit, 
stating Navy was required pursuant to pars. 3-108 and 3-214 of Armed 
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Services Procurement Reg. to negotiate sole source contract with it as 
developer of unit, has no basis for objection. Secretary only has authority 
to determine that sole source procurement to avoid duplication of in- 
vestment and effort is justified, and evidence did not warrant invoking 
his authority; and as conditions prescribed in par. 2-502(a) of regula- 
tion for use of two-step method of procurement existed, determination 
to use this method was within cognizance of procurement officers 
Broadening competition 

“Engineering-critical” designation assigned by agreement to replace- 
ment parts for engines developed at costs shared by manufacturer and 
Govt. to preclude use of data for competitive purposes because of diffi- 
culty to determine rights of parties, relating to restricted data rights and 
not to procurement methods, additional sources of supply may be devel- 
oped by instituting appropriate tests and qualification procedures, pro- 
vided rights of manufacturer are not infringed. Par. 1-313 of Armed 
Services Procurement Reg. requires competitive procurement of spare 
parts, and it would be contrary to concept of “maximum practical com- 
petition” to hold that “engineering-critical” item may not be procured 
competitively without regard to willingness and ability of other than 
sole-source supplier to produce parts without infringement of proprietary 


Solicitation of proposals on brand name basis without “or equal” pro- 
vision in accordance with par. 1-1206.1(b) of Armed Services Procure- 
ment Reg. under negotiation authority contained in 10 U.S.C. 2304(a) 
(7), and pursuant to “Determination and Findings” that sole source pro- 
curement of sterilizers to be purchased is justified, is restrictive of 
competition unless no other item will meet Govt.’s minimum require- 
ments or no other but sole source manufacturer can produce acceptable 
sterilizer. Therefore, as there is nothing particularly unique about design 
or manufacture of brand name sterilizer, fact that it has proven satis- 
factory in use does not justify sole source procurement. Although justi- 
fication for procurement is final determination, sole source solicitation 
stated in request for proposals should be eliminated 

Unsolicited proposals 

Acceptance 

Fact that proposal timely submitted by firm in response to notice of 
procurement in Commerce Business Daily had not been obtained from 
procuring agency does not justify refusal to consider offer on basis of 
unfairness to firms who had acquired request for proposals (RFP) from 
limited number made availabie on “first received, first served” basis but 
were not permitted to compete because of belief sufficient competition 
had been secured from firms selected to receive RFP, and unfairness to 
those firms unable to obtain RFP. Although purchasing agency may limit 
number of prospective contractors solicited, this authority is not justi- 
fication for not considering unsolicited offer and for failing to obtain 
maximum competition. Therefore, proposal refused may be resubmitted 
and all offerors who had submitted proposals afforded opportunity to 





INDEX DIGEST 


CONTRACTS—Continued 

Options 

Not to be exercised 

Procedural deficiencies in procurement 

While Govt.’s failure to establish common cutoff date under request 
for proposals for computer time and services prevented closing of nego- 
tiations, contracting officer’s refusal to negotiate price reduction was 
proper in view of discussions constituting negotiations during which 
vital information concerning successful offeror’s proposal was errone- 
ously but innocently revealed, for to permit price reduction under cir- 
cumstances would compromise Federal Procurement system by allowing 
auction technique precluded by sec. 1-3.805-1(b) of Federal Procure- 
ment Regs. Although contract awarded is not required to be terminated, 
in view of procedural deficiencies in procurement, contract option should 
not be exercised unless it is impracticable to reprocure services on equal 
competitive basis 

Although in evaluation of offers, information secured from manning 
chart may be considered “other factor” in determining whether offeror 
is within competitive range for purposes of conducting meaningful dis- 
cussions required by 10 U.S.C. 2304(g), price factor of offer may not be 
disregarded and, therefore, award of contract to other than lowest of- 
feror, who had submitted acceptable manning chart, under request for 
proposals to furnish mess attendant services for 1 year with 2-year 
renewal option was improper, but cancellation of award is not required 
as it was made in good faith and on basis of prior misinterpretations 
of phrase “price and other factors considered.” However, option should 
not be exercised and proposals resolicited under revised procedures, 
communicated to offerors and indicating factors on which award will be 


Payments 

Assignment. (Sce Claims, assignment) 

Propriety 

Propriety of Forest Service of Dept. of Agriculture to use appropria- 
tion entitled “Forest Protection and Utilization” for payment of plastic 
litter bags is for determination on basis of whether contract involved 
is reasonably necessary or incident to execution of program or activity 
authorized by appropriation. If no other appropriation provides more 
specifically for items such as litter bags, appropriation may be used 
to satisfy contract 

Withholding 

Protect interests of United States ; 

Withholding 10 percent from progress payments due on each job order 
until expiration of 60-day guarantee period prescribed in Master Con- 
tract for Repair and Alteration of Vessels is not required where work 
is performed in accordance with contract terms and redelivered ship 
accepted by Govt. Express warranty clauses in contract neither excuse 
nor suspend obligation to make payment after contractor completes 
work under each job order, nor does payment clause require expiration 
of warranty period before payment is made; and neither of clauses pre- 
scribe additional work, Dut rather affix liability in monetary terms or 
through corrective action by contractor for prior acts or omissions for 
60 days after completion of work covered by job order. 
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CONTRACTS—Continued 

Performance 

Geographical area restriction breached 

Price reduction 

A requirement in invitation for bids that contract be performed in re- 
stricted geographical area is reasonable limitation on competition when 
contracting agency needs prompt service and plant accessibility, and 
restriction relating to bidder responsibility, compliance with require- 
ment results in valid contract. Therefore, although contractor’s unau- 
thorized action subsequent to contract awards to effect. performance of 
printing of technical publications restricted to Dallas-Fort Worth area 
in San Antonio constitutes breach of contract and Govt. has vested right 
to insist on performance in restricted area, since performance in San 
Antonio area will not deprive Govt. of contemplated rights, contracts 
may be modified to delete restriction with adequate price adjustment, 
however, future procurements should broaden competition by enlarging 
performance area 

Stop orders 

Issuance of stop order pending resolution of bid protest, and cancel- 
lation of award to second low bidder to award contract to low bidder 
whose aggregate firm bid conforming to bid instructions that were 
overlooked in evaluation process was displaced by erroneous applica- 
tion of unit price rule to estimated data prices, were proper adminis- 
trative actions, notwithstanding contract did not provide for stop 
orders, since authority to issue stop orders is not dependent on contract 
provision but on whether action is necessary in interest of Govt., and 
procurement subject to statutory requirement that award be made to 
lowest responsive and responsible bidder, erroneous award which did not 
involve exercise of any authorized discretion did not create binding 
contract, and cancellation of award was legally permissible 

While par. 2-407.8(c) of Armed Services Procurement Reg. provides 
that contracting officer seek mutual agreemént with successful bidder 
to suspend performance of contract on no-cost basis when it appears 
likely that award may be invalidated and delay receipt of supplies and 
services, it does not bar issuance of stop ogder:in event contractor de- 
clines to cooperate with contracting agency 
Prices , 

Underpricing 

Subsequent developments 

Request for relief under sec. 17 of Armed Services Procurement au- 
thorizing extraordinary contractual actions to facilitate national defense 
made after contract completion and final payment on basis bid under- 
pricing was due to unforeseen production difficulties and misleading 
vendor quotes is for denial where occurrence of mistake “so obvious it 
was or should have been apparent” is not demonstrated, and record 
establishes price bid was adequately verified and was intended, and only 
subsequent events resulted in unprofitable contract. Even assuming 
existence of bona fide mistake, fact that price bid greatly exceedéd 
Govt.’s estimate intended as funding allocation, or that prior procure- 
ments for lesser quantities were priced much higher than group of bids 
in price range of successful bid did not place contracting officer on 
actual or constructive notice of error. 
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CONTRACTS—Continued 

Proprietary, etc., data. (See Contracts, data, rights, etc.) 
Protests 

Filing before or after award 

Under procedure in 4 OFR 20.1, bid protest may be filed with U.S. 
GAO before as well as after award of contract and, therefore, in filing 
protest to award under request for proposals, regulation does not 
require, as prerequisite to standing or timeliness, that award should 
have been made or that offeror should have been informed of unaccept- 
ability of his proposal_.._............-...........-...------+----=---=. as 

Persons qualified to protest 

The discarding of all bids for movement or storage of personal prop- 
erty by naval installation upon discovering that item in one of three 
service schedules was 100 percent overstated in invitation for bids was 
proper administrative determination pursuant to par. 2-404.1(b) of 
Armed Services Procurement Reg., notwithstanding protesting bidder 
may not be qualified bidder, as any bidder may properly bring to atten- 
tion of concerned Govt. officials any factor indicating that particular 
procurement action is defective. Also since reissued invitation con- 
tained erroneous weight estimate and misstated actual operating author- 
ities necessary to perform solicited services, this second invitation, too, 
may be canceled 

Timeliness 

Although it is incumbent upon Govt. agency to state material require- 
ments of procurement in clear and unambiguous manner, should any 
aspect of solicitation require clarification, good faith and observance 
of spirit of competitive solicitation, as well as sound business practice 
on part of competitors for Govt. contracts, dictate that appropriate time 
for detailed examination of any provision considered to be ambiguous or 
confusing should be prior to time specified for submission of proposals 
or bids, and any unresolved ambiguities should be subject of timely 
DCO sissies saci Shieikan nd Landini tanh Sateen aha eB 

Where all proposals are evaluated on basis of same performance cri- 
teria, omission of precise numerical weights to be used in evaluation 
process does not reflect on adequacy of evaluation criteria stated in 
request for proposals for ground simulator. Moreover, any doubt as to 
relative importance of evaluation should have been discussed and re- 
solved before closing date set for receipt of proposals. Also use of nego- 
tiating procedure authorized in 10 U.S.C. 2804(a) for multi-year 
procurement was proper because insufficiency of performance 
specifications did not permit advertising for bids or using two-step proce- 
dure, and “clean-up” sessions held after prescribed cutoff date to clarify 
matters verbally agreed upon was not prejudicial to any offeror, and 


sessions do not constitute violation of par. 3-805.1(b) of Armed Services 
Procwmpounett WO iss oss ee ee eS Sin 


Tolling of bid acceptance period 

Where second low bidder, during period for accepting its bid, filed 
protest with U.S. GAO as to unacceptability of low bid, consideration 
of its bid submitted under invitation for bids on electronic equipment 
is not precluded because ‘bid acceptance period was extended only after 
acceptance date had expired, since filing of protest tolled expiration 
of bid acceptance period until after resolution of protest. As no other 
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CONTRACTS—Continued 
Protests—Continued 

Tolling of bid acceptance period—Continued 
bidder is eligible for award, integrity of competitive system is not in- 
volved; and, therefore, there is no “compelling reason” to reject second 
low bid. However, in future procurements should award be delayed 
until after expiration of bid acceptance period, procedures prescribed 
in secs. 1-2.404—1(c) and 1-2.407-8(b) (2) of Federal Procurement Regs. 
shoalé: be) Giieweiiantie cine a eid blithe ca aeneee 857 
Qualified products. (See Contracts, specifications, qualified products) 
Requests for quotations 

Cost-plus contracts. (See Contracts, cost-plus) 

Evaluation factors 

Disclosure 

Although offerors under request for quotations should be informed 
of relative weight or importance attached to each evaluation factor, 
there is no requirement to disclose precise numerical weights to be 
used in evaluation process. If offeror is in doubt as to relative impor- 
tance of evaluation criteria to be used, time for resolution of matter is 
before closing date set for receipt of quotations..................---- 890 

In second evaluation of offerors to operate communication system 
overseas, application of bonus and penalty points in weighting system, 
points not provided for in request for quotations, does not constitute 
substantive change that should have been furnished to all offerors by 
means of amendment, as. purpose of weighting system was to enable 
Source Selection Advisory Council to apply its independent judgment 
to evaluation criteria considered by Source Selection Evaluation Board, 
and inclusion of additional points was in accord with procedures estab- 
lished prior to receipt of quotations... OORT EPRa ts CFIOW FOr Ae) ROW AEDES LY 3890 
Requirements 

Minimum quantities 

Request for proposals to furnish requirenients for 10 different types 
of diesel-electric generator sets, that stated Govt.’s best estimate of total 
quantities needed but did not, because of lack of funds, guarantee pur- 
chase of minimum quantities, contemplates, requirements-type contract 
within meaning of par. 3-409.2(b) of Armed Services Procurement Reg., 
and use of such contract is valid since there is no evidence Govt.’s esti- 
mate of probable needs was arrived at in bad faith, and agreement to 
procure all requirements without stating minimum guarantees consti- 
tutes adequate consideration. However, when funds are available and 
needs can be ascertained with reasonable certainty, use of more definite 
type contract would be assurance that firm minimum quantities, com- 
mensurate to maximum extent with estimated requirements, will be 


Small business set-asides 

Certificate of Competency procedure 

Under small business set-aside for award of requirements type con- 
tract, evaluation of low bid for purpose of Certificate of Competency 
(COC) procedures on basis of initial quantity to be purchased rather 
than estimated quantity to be ordered during contract period was incon- 
sistent with use of estimated quantity to determine low bidder and to 
perform preaward survey, and resulted in erroneous refusal of contract- 





INDEX DIGEST 


CONTRACTS—Continued 
Requirements—Continued 
Small business set-asides—Continued 
Certificate of Competency procedure—Continued 

ing officer to refer low bidder’s unfavorable preaward survey to Small 
Business Administration (SBA) as required by par. 1-705(c) of Armed 
Services Procurement Reg. (ASPR). Therefore, procedure in ASPR 
1—705.4(c) (vi) should be implemented and if SBA determines that COC 
is still valid, contract awarded should be canceled and award made to 
is still valid, contract awarded should be canceled and award made to 


Worldwide performance locations 

Invitation for bids that contemplates construction type requirements 
contract for reconditioning and maintenance of radomes located world- 
wide, and which requested one bid price for each type service for 
particular size radome regardless of location and made site inspection im- 
practicable, is not deficient invitation and need not be revised to require 
separate bids for more than 200 possible performance sites—an insur- 
mountable administrative workload—to allow for varying travel and 
transportation expense factors since regardless of location, work is es- 
sentially same at each site, making site inspections unnecessary, and 
scheduling of service consecutively for adjacent locations will minimize 
travel expenses. Requirements contracts are valid and contracting 
agency unable to state locations and performance dates, having esti- 
mated its requirements in good faith may make award under invitation__ 

Davis-Bacon Act provisions and wage determinations in invitation 
for bids that were to apply only to some of worldwide performance 
sites at which radomes are to be reconditioned and maintained under 
requirements contract, which were deleted by amendment upon issuance 
of Presidential Proclamation 4031, need not be reinstated because sus- 
pension of act was revoked by Proclamation 4040. Determination to 
resolicit procurement and include Davis-Bacon Act provisions although 
recommended was left to discretion of contracting agencies by Dept. of 
Labor, and determination having been made that resolicitation of pro- 
curement would be prejudicial to bidders, contract without provisions 
may be awarded to lowest responsive and responsible bidder 
Research and development 

Conflicts of interest prohibition . 

Determination and findings of conflict of interest in procurement of 
analysis and design services to update obsolescent automatic data 
processing equipment, and proposal that design contract ban successful 
contractor from participating in future procurement of hardware, satis- 
fies requirement in Dept. of Defense Directive 5500.10, Rules for Avoid- 
ance of Organizational Conflicts of Interest, that contractor “agrees to 
prepare and furnish complete specifications,” notwithstanding design 
contract does not constitute whole specification and exclusion from ban 
of purchase of data processing equipment to be handled by other than 
procuring agency. However, to carry out intent of Directive, ban should 
extend to date of award of first production contract rather than spe- 


Federal Highway Administration, Dept. of Transportation, in award- 
ing cost-plus-a-fixed-fee contract for Urban Traffic Control System 
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CONTRACTS—Continued 
Research and development—Continued 

Conflicts of interest prohibition—Continued 
(UTCS) to offeror that had prepared specifications for system under re- 
search and development study, did not violate any mandatory regula- 
tions, since Federal Procurement Regs. do not contain organizational 
conflicts of interest provision and Dept. has not issued specific rules 
governing conflicts of interests, and even if Administration was subject 
to Dept. of Defense Directive 5500.10, “Rules for the Avoidance of Or- 
ganizational Conflicts of Interest,” which it is not, Directive is not 
self-executing and would not apply in absence of notice to prospective 
contractors and inclusion of restrictive clause in contract. Moreover, 
whether UTOS program represents judicious, as distinguished from le- 
gal, expenditure of public funds would not affect legality of contract... 

Price factor 

Under solicitation issued pursuant to 10 U.S.C. 2304(a) (11), inviting 
proposals on cost-plus-a-fixed-fee basis for research and development 
services to maintain wind tunnel, award on basis of price alone was justi- 
fied where both offers received were technically acceptable, as concepts 
in pars. 3-805.2 and 4-106.5(a) of Armed Services Procurement Reg. 
that price alone is not controlling factor relate to situations where fa- 
vored offeror is significantly superior in technical ability and resources. 
Although award was not illegal because of failure to continue discus- 
sions with all offerors in competitive range when amendment changed 
“initial proposal’ requirements of solicitation and to request “best and 
final’’ offers, and failure to specify all evaluation factors, such deficien- 
cies should be avoided in future negotiated procurements 246 

Technical deficiencies of proposals 

Correction ‘ 

Where offers received under request for proposals issued pursuant to 
10 U.S.C. 23804(a) (11), relative to contracting for experimental, develop- 
mental, or research work, were unacceptable and individual conferences 
were held with all offerors to clarify requirements for procurement of 
System-Multiplex-Analog, Data Acquisition Record and Reproduce Fa- 
cility, and to give each contractor opportupity.to justify any deviation 
offered and to modify proposal submitted, reopening of negotiations to 
inform offerors in competitive range of specification changes nego- 
tiated at individual conferences after date set for final offers that incor- 
porated conference agreements was proper means of correcting sus- 
pected and discovered deficiencies in negotiation process and of over- 
coming presumption of unfairness raised because of inability of one 
offeror to meet specifications 
Sales, generally. (See Sales) 

Samples. (See Contracts, specifications, samples) 
Service Contract Act. (See Contracts, labor stipulations, Service Contract 

Act of 1965) 

Small business concern awards. (See Contracts, awards, small business 
concerns) 
Sole source procurements. (See Contracts, negotiation, sole source basis) 





CONTRACTS—Continued 
Specifications 
Adequacy 
Timeliness of bidder’s protest 
Low bidder who after bid opening objected to use of brand name 
or equal invitation which listed 47 salient characteristics that did not 
include technical data for electronic receivers to be purchased, on basis 
unlisted data could have been quickly summarized and purchase descrip- 
tion prepared that would meet requirements of sec. 1-1.307-2 of Federal 
Procurement Regs. for clear and accurate description of technical re- 
quirement, should have lodged his complaint before bids were opened. 
Invitation for bids clearly stated salient characteristics and other criteria 
on which bids were to be evaluated, and bidder having participated in 
brand name or equal procurement to point of bid opening is deemed to 
have acquiesced in evaluation criteria set out in invitation 
Amendments 
Basis for requirement 
Although multiple awards to four offerors responding to solicitation 
issued under national emergency authority in 10 U.S.C. 2304(a) (16), 
three operating Govt-owned contractor-operated facilities, for purpose 
of satisfying current needs and retaining suppliers for accelerated future 
demands, did not result in lowest individual offeror receiving award for 
maximum quantity, multiple awards produced lowest overall cost to 
Govt. and will not be disturbed, even though request for proposals (RFP) 
stated that it was expected one offeror would not be successful whereas 
awards were made to all offerors. Moreover, there was no quantity 
increase to require formal amendment to RFP, evaluation of proposals 
from offerors operating Govt. facilities was in accord with Bur. of 
Budget Cir. No. A-76, and failure to award all contracts simultaneously 
was justified, as was evaluation transportation factor used 
Furnishing requirement 
Requirement in par. 2-208(a) of Armed Services Procurement Reg. 
(ASPR) that amendments to invitations for bids must be sent to everyone 
to whom invitations had been furnished has reference to amendments 
issued under competitive system prior to opening of bids; and, therefore, 
amendment issued after closing date for receipt of technical proposals 
to only two concerns out of 37 potential suppliers solicited under first 
step of two-step procurement who had responded to Request for Tech- 
nical Proposals (RFTP) was proper and in accord with ASPR 3-805.1 
(e), relative to changes occurring in requirements during negotiations. 
In fact, if firms who had not responded to RFTP had been furnished 
copies of amendment and responded, provisions of ‘‘Late Proposals and 
Modifications” clause would be for application 
Brand name or equal. (See Contracts, specifications, restrictive, par- 
ticular name) 
Changes, revisions, etc. 
Davis-Bacon Act provisions 
Davis-Bacon Act provisions and wage determinations in invitation 
for bids that were to apply only to some of worldwide performance sites 
at which radomes are td be reconditioned and maintained under require- 
ments contract, which were deleted by amendment upon issuance of Presi- 
dential Proclamation 4031, need not be reinstated because suspension of 
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CONTRACTS—Continued 
Specifications—Continued 
Changes, revisions, etc.—Continued 
Davis-Bacon Act provisions—Continued 
act was revoked by Proclamation 4040. Determination to resolicit 
procurement and include Davis-Bacon Act provisions although recom- 


mended was left to discretion of contracting agencies by Dept. of Labor, 
and determination having been made that resolicitation of procurement 
would be prejudicial to bidders, contract without provisions may be 
awarded to lowest responsive and responsible bidder___._____._____---_ 830 

Conformability of equipment, etc., offered 

Ambiguous bids 

Unsolicited insertion of plant part numbers in low bid to furnish 
engine air filters without express statement that specifications would 
be complied with created ambiguity that may not be resolved by reference 
to “catalog cut sheets” and other data availabie to Govt. before bid 
opening, as reliance on this information would afford bidder option to 
affect responsiveness of bid—an option detrimental to the competitive 
bidding system. Therefore, as contracting officer cannot determine 
whether bidder offered conforming article or that part numbers were in- 
cluded for purpose of internal control, bid is considered qualified bid and 
may not be considered for award_ 

Superior product offered 

Under solicitation issued pursuant to 10 U.S.C. 2804(a) (11), inviting 
proposals on cost-plus-a-fixed-fee basis for research and development 
services to maintain wind tunnel, award on basis of price alone was 
justified where both offers received were technically acceptable, as con- 
cepts in pars. 3-805.2 and 4-106.5(a) of Armed Services Procurement 
Reg. that price alone is not controlling factor relate to situations where 
favored offeror is significantly superior in technical ability and resources, 
Although award was not illegal because of failure to continue discussions 
with all offerors in competitive range when amendment changed “initial 
proposal” requirements of solicitation and to request “best and final” 
offers, and failure to specify all evaluation factors, such deficiencies 
should be avoided in future negotiated procurements__................. 246 
; Technical deficiencies 

Determination by other than contracting agency 

In procurement under request for proposals of ground simulator to be 
used to support training of navigators where proposal deficiencies were 
identified, clarified, Govt. work statement changed, and contractors al- 
lowed to determine manner of correction, since minimum requirements 
in several critical high cost areas established by oral clarification with 
one offeror were not reflected in any formal amendment, possibility that 
all offerors were not committed to same minimum requirements has been 
dispelled by independent examination made by National Bur. of Stand- 
ards of technical proposals, examination conducted by Bureau as U.S. 
GAO was not equipped to evaluate undertakings represented in technical 
mR ais cssiitintctitedemccaticindthtctncititnnlitsibhinliencisiemeitscbicibcninaie 788 

Negotiated procurement 

Request for proposals to operate Air Force facility overseas issued 
pursuant to authority in 10 U.S.C. 2804(a)(6) to negotiate contracts 
for services outside United States that failed to disclose predetermined 













CONTRACTS—Continued 
Specifications—Continued 
Conformability of equipment, etc., offered—Continued 
Technical deficiencies—Continued 
Negotiated procurement—Continued 
minimum resource levels was defective and contributed to rejection of 
all but highest priced offer as technically unacceptable on basis that 
sufficient resources to perform were not demonstrated, and although 
contract awarded was contrary to “competitive negotiation” require- 
ments of 10 U.S.C. 2304(g), because of essentiality of procurement, it will 
not be disturbed. However, although offeror’s judgment of resources 
needed to perform is major factor in determining capacity to perform 
and may be considered in determining competitive range, agency must 
also meet its obligation by disclosing minimum needs to insure maximum 
competition 
Defective 
Cancellation of invitation 
Invitation for bids that states required man-year level of effort to 
perform engineering services for systems and program definition of com- 
bat systems maintenance training facility at erroneously fixed rather 
than estimated level, fails to show Govt.’s minimum needs and, therefore, 
successful contractor would be unable to produce results required in view 
of correlation between level of effort and ultimate work product. Failure 
to accurately reflect man-year level of effort required constitutes com- 
pelling reason for canceling invitation contemplated by par. 2-404.1(a) 
of Armed Services Procurement Reg. and for readvertisement of pro- 
curement. However, cancellation emphasizes need for effective admin- 
istrative definition and expression of Govt.’s requirements during pro- 
curement planning process. 
Descriptive data 
Voluntary submission 
Nonconformance to specifications 
Determination to open late bid received on one of two technical pro- 
posals submitted under first step of two-step procurement and found 
acceptable, even though equipment offered did not meet all details of 
specifications, was proper since delay in delivery of bid received more 
than 24 hours before bid opening was due to Govt. mishandling. Al- 
though bid was accompanied by covering letter and unsolicited descrip- 
tive literature at variance with specifications, it is nevertheless respon- 
sive bid ; for it is inconceivable that low bidder, who had qualified under 
first step, would disqualify itself in second step and, therefore, deviating 
material is viewed as attempt to identify which of two accepted first-step 
proposals was being priced in second step 
Deviations 
Informal v. substantive 
Bid prices incident to aggregate award 
Failure to submit price for one of four military installations at which 
delivery is to be made of coveralls solicited under invitation that re- 
quested individual prices on quantities specified for each installation is 
not clerical oversight that‘ may be waived as minor irregularity pur- 
suant to par. 2-405 of Armed Services Procurement Reg., and omitted 
price may not be inserted on basis single price quoted for other three in- 
stallations applies to entire quantity solicited because bidder had 
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CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 
Bid prices incidents to aggregate award—Continued 
checked block captioned “100% of all quantities to be awarded or none” 
in bid form, nor may nonresponsive bid be considered for partial award. 
As award of whole contract is in best interests of Govt., it may be made 
to responsive and responsible bidder offering low aggregate bid whose 
per unit net price for entire procurement is reasonable although slightly 
higher than that of nonresponsive bidder ; 
Block bidding 
Quantity Limitation Prohibition Clause intended to prevent block 
bidding that was included in invitation for bids to manufacture flight 
jackets for delivery at several destinations which provided each bidder 
may submit one quantity only at one price for each item bid, and may 
stipulate maximum/minimum quantity acceptable for each item or over- 
all procurement caused no ambiguity in invitation, and offer bidding on 
first 7,470 for each destination and then including this same quantity 
with additional 1,000 for next increment of .8,470 each and so on until 
each additional 1,000 added thereon reached total procurement quantity 
of 16,470 each, offered more than one price for quantity and violation of 
clause may not be waived under par. 2-405 of Armed Services Procure- 
ment Reg. as informality 
Interest on past due invoices 
Rejection of bid under solicitation issued for Federal Supply Sched- 
ule contract to furnish wood office furniture because of inclusion of quali- 
fying provision “144% interest per month on past due invoices,” which 
contracting officer refused to delete, was proper under sec. 1-2.404-2(b) 
(5) of Federal. Procurement Regs. Regulation provides for rejection of 
bid if bidder imposes conditions which would modify requirements of 
invitation, or limit his Hability or rights of Govt. to his advantage, and 
although objectonable conditions may be deleted if they do not go to sub- 
stance of bid—that is, that they only have trivial or negligible effect on 
price, quantity, quality, or delivery—condigion imposed affected price and 
could not be deleted. Furthermore, contracting officer is without au- 
thority to obligate Govt. to pay interest on unpaid invoices. 5 Comp. Gen. 


Technical proposals under two-step procurement 

Minor revision of unpriced technical proposal, first-step of two-step 
procurement or retrieval system that had initially been found unaccept- 
able was not prejudicial to other bidders for Govt. under procedure con- 
templated by par. 2-503.1 is free to discuss submitted proposal with 
offeror if clarification or additional information will bring proposal to 
acceptable status since two-step procedure extends benefits of advertis- 
ing to procurements previously negotiated, and while second-step of 
procedure is conducted in accordance with formal advertising, first-step 
contemplates maximizing competition. Therefore, low bidder originally 
incorrectly placed in unacceptable category, having submitted acceptable 
technical proposal and confirmed extremely low price bid may properly 
be awarded contract 
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CONTRACTS—Continued 

Specifications—Continued 

Failure to furnish something required 

Addenda acknowledgment 
Legal relationship of parties altered 

Amendment to invitation issued to implement Defense Procurement 
Cir. No. 74 entitled “Subcontractor Cost or Pricing Data and Audit Re- 
quirements,” that recognized exemptions equivalent to those provided in 
so-called Truth in Negotiations Act, is material amendment, whether or 
not impact on price is demonstrable, or legal obligations imposed are 
new or being clarified, and failure to acknowledge amendment may not 
be waived as minor informality under ASPR 2-405, even though amend- 
ment was not received. Amendment altered legal relationship of parties, 
even though not necessarily varying actual work to be performed, by 
making submission of cost or pricing data, and price contractor’s respon- 
sibility for defective subcontractor data mandatory instead of 
discretionary 

Negotiated procurement 

Acknowledgment of substantive amendment received after closing time 
for receipt of proposals under negotiated invitation for proposals issued 
pursuant to public exigency authority in 10 U.S.C. 2304(a) (2), and 
which provides for award on basis of initial proposals, may be accepted 
and proposal considered in view of fact negotiation procedures are more 
flexible than those used for advertised procurements. However, as late 
acceptance of addendum involves actions that constitute discussion 
within meaning of 10 U.S.C. 2304(g) and par. 3—-805.1(a) of Armed Serv- 
ices Procurement Reg., negotiations must be conducted with all offerors 
within competitive range to obtain “best and final” offers, for notwith- 
standing urgency of procurement, award may no longer be made on 
basis of initial proposals received 

Blanket offer to conform to specifications 

Where technical data necessary for drafting of purchase description 
for electronic receivers was lacking, use of brand name or equal specifica- 
tion, listing 47 salient characteristics that had to be met by any “equal” 
product offered was not improper, nor did evaluation of equal product 
on basis of whether long list of features was met operate to make salient 
characteristics complete purchase description prescribed by sec. 1-1.307-2 
of the Federal Procurement Regs. in absence of clear and accurate de- 
scription of technical requirements. Tb-~efore, invitation for bids not 
constituting satisfactory purchase description, low bid that complied 
with only six of stated 47 characteristics and contained statement that 
specifications would be met was properly rejected 

Data contained in literature that was not prepared to quote back 
salient features of brand name model but was published to disseminate 
information to public does not constitute sufficient descriptive literature 
for purpose of determining whether product equals brand name. Further- 
more, offer to conform does not satisfy descriptive literature requirement 
of brand name or equal clause for detailed information, and submission 
of data after bid opening may not be considered under fundamental prin- 
ciple of competitive bidding system that responsiveness of bid must be 
determined from bid without reference to extraneous aids or explanation 
submitted after bid opening, in fairness to those bidders whose offers 
strictly complied with all solicitation requirements 
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CONTRACTS—Continued 
Specifications—Continued 
Failure to furnish something required—Continued 
Information 

Omission of addresses of subcontractors listed by prime contractor in 
bid submission is minor informality that may be waived under sec. 
1-2.405 of Federal Procurement Regs. when contracting agency can inde- 
pendently determine omitted addresses from readily available informa- 
tion—contractor register, telephone directories, agency records—as well 
as from personal knowledge. Since incompleteness of bid did not result 
in ambiguity that requires clarification by bidder, no possibility of bid 
shopping exists, nor is bid nonresponsive on basis bidder was given “two 
bites at the apple.” Extent to which contracting agency will extend its 
search for similarly named firms is discretionary matter; and if discre- 
tion is abused, protest could be filed with U.S. GAO 

Minority manpower utilization 

When invitation for bids to rehabilitate and remodel apartment build- 
ings requires bidders to complete appendix to invitation which is intended 
to implement Washington Plan that provides equal employment oppor- 
tunity on Federal construction projects exceeding $500,000, and which 
was issued pursuant to E.O. No. 11246, mere signing of appendix without 
submitting required specific percentage goals for minority manpower 
utilization renders low bid nonresponsive as completion of appendix 
is condition precedent to bid acceptance. Therefore, failure to furnish 
minority manpower goals is not minor informality that may be corrected 
or waived under sec. 1—2.405 of Federal Procurement Regs. and deficient 
bid is not eligible for award 

Federal specifications 

Deviation justification . 

Award of contract for road grader to second low bidder offering qual- 
ified product grader with superior engine which was not listed on appli- 
cable Qualified Products List as required by appropriate Federal specifi- 
cation, and was modified by contracting agency, on basis superior engine 
that exceeded minimum needs of Govt. was essential for area in which 
it was to be used, violated sec. 1—1.1101 pf Federal Procurement Regs. 
Although award should not have been made to nonresponsive bidder 
since delivery and payment have been made, corrective action is pre- 
cluded. Notwithstanding sec. 1-1.305.1 requires use of Federal specifica- 
tions, exceptions are permitted, and since Qualified Products List item 
is inadequate for road grader needed, agency may deviate from Federal 
specifications by complying with conditions in sec. 1-1.305-3 

Minimum needs requirement 

Administrative determination 

Request for proposals to operate Air Force facility overseas issued 
pursuant to authority in 10 U.S.C. 2304(a) (6) to negotiate contracts for 
services outside United States that failed to disclose predetermined mini- 
mum resource levels was defective and contributed to rejection of all but 
highest priced offer as technically unacceptable on basis that sufficient re- 
sources to perform were not demonstrated, and although contract 
awarded was contrary to “competitive negotiation” requirements of 10 
U.S.C. 2304(g), because of essentiality of procurement, it will not be 
disturbed. However, although offeror’s judgment of resources needed to 
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CONTRACTS—Continued 
Specifications—Continued 
Minimum needs requirement—Continued 
Administrative determination—Continued 
perform is major factor in determining capacity to perform and may 
be considered in determining competitive range, agency must also meet 
its obligation by disclosing minimum needs to insure maximum com- 
petition 
Bid, etc., deficiencies 
Clarification 
In procurement under request for proposals of ground simulator to be 
used to support training of navigators where proposal deficiencies were 
identified, clarified, Govt. work statement changed, and contractors 
allowed to determine manner of correction, since minimum require- 
ments in several critical high cost areas established by oral clarification 
with one offeror were not reflected in any formal amendment, possibility 
that all offerors were not committed to same minimum requirements has 
been dispelled by independent examination made by National Bur. of 
Standards of technical proposals, examination conducted by Bureau as 
U.S. GAO was not equipped to evaluate undertakings represented in 
technical proposals submitted 
Cancellation and reinstatement of invitation 
Invitation for bids that states required man-year level of effort to per- 
form engineering services for systems and program definition of combat 
systems maintenance training facility at erroneously fixed rather than 
estimated level, fails to show Govt.’s minimum needs and, therefore, suc- 
cessful contractor would be unable to produce results required in view of 
correlation between level of effort and ultimate work product. Failure to 
accurately reflect man-year level of effort required constitutes compelling 
reason for canceling invitation contemplated by par. 2-404.1(a) of 
Armed Services Procurement Reg. and for readvertisement of procure- 
ment. However, cancellation emphasizes need for effective administra- 
tive definition and expression of Govt.’s requirements during procurement 
planning process 
Qualified products 
Effect of specification revision 
Administrative determination that change in weight of webbing for 
parachutes to be procured from Qualified Products List (QPL) did not 
invalidate existing test data or require requalification of manufacturers 
already on QPL was proper where modification was not cause of reject- 
ing sample parachutes submitted for qualification under invitation 
canceled and reissued ; and fact that cause for failure of parachute sam- 
ples to pass drop test cannot be determined does not impose duty on 
Govt. to pinpoint failure where unreasonable expenditure of time and 
money would be involved, nor may conditional qualification be approved 
on basis contractor is not relieved from complying with drawings and 
specifications 
Production line certification propriety 
Proposed “NASA Microelectronics. Reliability Program” that would 
establish Qualified Products List for microcircuits and require produc- 
tion line certification of manufacturers prior to procurement although 
restrictive of competition is considered acceptable on basis of agency 
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CONTRACTS—Continued 
Specifications—Continued 
Qualified products—Continued 
Production line certification propriety—Continued 
need since testing of microcircuits to determine extremely high level 
of quality and reliability assurance demanded by space program is either 
impossible or impractical and criticality of product justifies pre- 
qualification procedures. Therefore, restriction on competition resulting 
from program is not unreasonable or invalid restriction in conflict with 
10 U.S.C. 2304(g) and 10 U.S.C. 2305 (a) and (b). However, as line 
certification is departure from normal procedures, right is reserved 
to give matter further consideration 
Requirement 
Waiver 
Award of contract for road grader to second low bidder offering quali- 
fied product grader with superior engine which was not listed on 
applicable Qualified Products List as required by appropriate Iederal 
specification, and was modified by contracting agency, on basis superior 
engine that exceeded minimum needs of Govt. was essential for area in 
which it was to be used, violated sec. 1-1.1101 of Federal Procurement 
Regs. Although award should not have been made to nonresponsive bidder 
since delivery and payment have been made, corrective action is pre- 
cluded. Notwithstanding sec. 1-1.305.1 requires use of Federal specifica- 
tions, exceptions are permitted, and since Qualified Products List item is 
inadequate for road grader needed, agency may deviate from Federal 
specifications by complying with conditions in sec. 1-1.305-3 
Restrictive 
Bidders qualifications 
Invitation for installation of heavy equipment replacements that 
omitted Davis-Bacon Act on basis procurement did not contemplate con- 
struction, alteration, or repair of public building, and incorporated provi- 
sions of Walsh-Healey Act, which requires contractor to be manufacturer 
of or regular dealer in equipment to be supplied, and provision for bidders 
to attest to their experience and competency should be canceled and re- 
issued by contracting agency under guidelines in sec. 1-12.402-2 of 
Federal Procurement Regs. for determining whether substantial amounts 
of construction, alteration, or repair work would be involved, also tak- 
ing into consideration fact that no bidder qualified as manufacturer or 
dealer to be eligible for award, and that solicitation in requiring experi- 
ence and competency attestation was unduly restrictive of competition.- 
Particular make 
Description availability 
Since “Brand Name or Equal” clause permits purchasing activity to 
consider other information reasonably available to it in determining 
whether “or equal” product is equal to brand name item, and nothing in 
clause precludes bidder from making descriptive data in existence prior 
to bid opening—such as published catalog—available to procuring 
activity after bid opening—use of preexisting data to secure details of 
product offered by bidder obliged to furnish model indicated in his bid 
does not create objectionable situation where bidder could make non- 
responsive bid responsive after bid opening. However, procuring ageucy 
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CONTRACTS—Continued 
Specifications—Continued 
Restrictive—Continued 
Particular make—Continued 
Description availability—Continued 
has no obligation to go to bidder after bid opening, or to make any 
unreasonable effort to obtain descriptive data. Contrary dictum in 
B-158601, May 2, 1966, and other similar cases, is not rule 
Data contained in literature that was not prepared to quote back 
salient features of brand name model but was published to disseminate 
information to public does not constitute sufficient descriptive literature 
for purpose of determining whether product equals brand name. Fur- 
thermore, offer to conform does not satisfy descriptive literature re- 
quirement of brand name or equal clause for detailed information, and 
submission of data after bid opening may not be considered under funda- 
mental principle of competitive bidding system that responsiveness of 
bid must be determined from bid without reference to extraneous aids 
or explanation submitted after bid opening, in fairness to those bidders 
whose offers strictly complied with all solicitation requirements 
Design v. performance criteria 
When purpose of first article provision in brand name or equal invita- 
tion is to assure that product offered will perform in accordance with 
salient characteristics stated and not to reveal defects which could be 
corrected by conveying general design information as to how conforming 
product could be constructed, whether bidder proposes to manufacture 
a model which would attain performance characteristics of brand name 
product is for determination by evaluating information submitted with 
an offer in accordance with brand name or equal clause and not for deter- 
mination during first article testing 
“Or equal” not solicited 
Solicitation of proposals on brand name basis without “or equal” provi- 
sion in accordance with par. 1—1206.1(b) of Armed Services Procure- 
ment Reg. under negotiation authority contained in 10 U.S.C. 2304(a) (7), 
and pursuant to “Determination and Findings” that sole source procure- 
ment of sterilizers to be purchased is justified, is restrictive of competi- 
tion unless no other item will meet Govt.’s minimum requirements or no 
other but sole source manufacturer can produce acceptable sterilizer. 
Therefore, as there is nothing particularly unique about design or manu- 
facture of brand name sterilizer, fact that it has proven satisfactory 
in use does not justify sole source procurement. Although justification 
for procurement is final determination, sole source solicitation stated in 
request for proposals should be eliminated__- 
Salient characteristics 
Low bidder who after bid opening objected to use of brand name or 
equal invitation which listed 47 salient characteristics that did not in- 
clude technical data for electronic receivers to be purchased, on basis 
unlisted data could have been quickly summarized and purchase descrip- 
tion prepared that would meet requirements of sec. 1-1.307-2 of Federal 
Procurement Regs. for clear and accurate description of technical re- 
quirements, should have lodged his complaint before bids were opened. 
Invitation for bids clearly stated salient characteristics and other 
criteria on which bids were to be evaluated, and bidder having partici- 
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CONTRACTS—Continued 
Specifications—Continued 
Restrictive—Continued 
Particular make—Continued 

Salient characteristics—Continued 

pated in brand name or equal procurement to point of bid opening is 

deemed to have acquiesced in evaluation criteria set out in invitation. __ 
Use limited to unavailability of adequate specifications 

Where technical data necessary for drafting of purchase description 
for electronic receivers was lacking, use of brand name or equal specifi- 
eation, listing 47 salient characteristics that had to be met by any “equal” 
product offered was not improper, nor did evaluation of equal product on 
basis of whether long list of features was met operate to make salient 
characteristics complete purchase description prescribed by sec. 
1-1,.307-2 of the Federal Procurement Regs. in absence of clear and ac- 
curate description of technical requirements. Therefore, invitation for 
bids not constituting satisfactory purchase description, low bid that 
complied with only six of stated 47 characteristics and contained state- 
ment that specifications would be met was properly rejected 

Samples 

Preproduction sample requirement 
Brand name or equal items 

When purpose of first article provision in brand name or equal invita- 
tion is to assure that product offered will perform in accordance with 
salient characteristics stated and not to reveal defects which could be 
corrected by conveying general design information as to how conforming 
product could be constructed, whether bidder proposes to manufacture a 
model which would attain performance characteristics of brand name 
product is for determination by evaluating information submitted with 
an offer in accordance with brand name or equal clause and not for 
determination during first article testing 

Unavailability 

Brand name or equal. (See Contracts, specifications, restrictive, 
particular make) 
Status 

Federal grants-in-aid . 

Amounts due or to become due under grants of Federal funds to medi- 
cal college for construction and restoration of facilities authorized by 
Public Health Service Act, as amended, may be assigned to bank pur- 
suant to Assignment of Claims Act of 1940, as amended, to enable grantee 
to obtain interim financing for purpose of making progress payments to 
contractor, as acceptance of grant subject to conditions imposed by 
Govt. created valid contract within meaning of 1940 act, and as assign- 
ment is not forbidden under grant. However, in accordance with re- 
quirements of act, assignment should cover amount payable under grants 
without regard to status of account between college and bank; and, 
furthermore, grantee is not foreclosed from financing non-Federal share 
of costs with borrowed funds 





INDEX DIGEST 


CONTRACTS—Continued 
Subcontractors 
Data pricing, etc. 
Requirement 
Amendment to invitation issued to implement Defense Procurement 
Cir. No. 74 entitled “Subcontractor Cost or Pricing Data and Audit 
Requirements,” that recognized exemptions equivalent to those provided 
in so-called Truth in Negotiations Act, is materiel amendment, whether 
or not impact on price is demonstrable, or legal obligations imposed are 
new or being clarified, and failure to acknowledge amendment may not 
be waived as minor informality under ASPR 2-405, even though amend- 
ment was not received. Amendment altered legal relationship of parties, 
even though not necessarily varying actual work to be performed, by 
making submission of cost or pricing data, and prime contractor’s re- 
sponsibility for defective subcontractor data mandatory instead of 
discretionary 
Subcontracts 
Bid shopping 
Definiteness of subcontractor listing requirements 
Although to be responsible, bidder must comply with subcontractor 
listing requirements of invitation for bids as this information is neces- 
sary in order for contracting agency to control bid shopping, it is erro- 
neous to require bidders to comply with requirement for specification 
classification that is not set out as category in subcontractor listing form 
attached to invitation, for if requirement was material, procuring offi- 
cials should have indicated in explicit terms sections of specifications 
that were subject to bid shopping. Therefore, lowest bidder under invita- 
tion to construct Federal Building and Post Office who complied with 
subcontractor listing requirements for all categories indicated is respon- 
sive bidder even though all subcontractor addresses were not furnished 
and one name was misspelled as this is information obtainable without 
further bidder contact 
Listing of subcontractors 
Omission of addresses of subcontractors listed by prime contractor in 
bid submission is minor informality that may be waived under sec. 
1-2.405 of Federal Procurement Regs. when contracting agency can inde- 
pendently determine omitted addresses from readily available informa- 
tion—contractor register, telephone directories, agency records—as well 
as from personal knowledge. Since incompleteness of bid did not result in 
ambiguity that requires clarification by bidder, no possibility of bid 
shopping exists, nor is bid nonresponsive on basis bidder was given “two 
bites at the apple.” Extent to which contracting agency will extend its 
search for similarly named firms is discretionary matter; and if dis- 
cretion is abused, protest could be filed with U.S. GAO 
Types 
Cost-plus-incentive-fee contract 
In negotiation under 10 U.S.C. 28304(a) (11) of cost-plus-incentive-fee 
research and development contract for radar sets where contracting 
agency left choice of one of three power tubes to be used to offerors, 
selection of other than low‘offeror on basis of change in tube preferred 
and acceptance of price reduction, although selected offeror was not “suc- 
cessful offeror” contemplated by par. 3-506(b) of ASPR, and business 
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Cost-plus-incentive-fee contract—Continued 
clearance required by ASPR 1-408 had not been satisfied, without giving 
all offerors within competitive range opportunity to compete on basis 
of its preference was inconsistent with concept of competitive negotia- 
tion, as time for negotiating price and technical aspects is during source 
selection competitive phase of negotiating process and, therefore, nego- 
tiations should be reopened to afford all offerors opportunity to revise 
their technical and price proposals. 
Unprofitable 

Relief 

Request for relief under sec. 17 of Armed Services Procurement Reg. 
authorizing extraordinary contractual actions to facilitate national de- 
fense made after contract completion and final payment on basis bid 
underpricing was due to unforeseen production difficulties and mislead- 
ing vendor quotes is for denial where occurence of mistake “so obvious 
it was or should have been apparent” is not demonstrated, and record 
establishes price bid was adequately verified and was intended, and only 
subsequent events resulted in unprofitable contract. Even assuming 
existence of bona fide mistake, fact that price bid greatly exceeded 
Govt.’s estimate intended as funding allocation, or that prior procure- 
ments for lesser quantities were priced much higher than group of bids 
in price range of successful bid did not place contracting officer on 
actual or constructive notice of error._........._._________ 
Voidable 

Void distinguished 

Although first preference labor surplus certificate of eligibiilty fur- 
nished by small business concern was invalid as bidder had no plant 
in labor surplus area at time certificate was issued, plant being acquired 
month after award of set-aside portion of procurement for detecting sets 
to concern on basis of labor surplus preference, award need not be can- 
celed as it is voidable at Govt.’s option rather than void ab initio, since 
it was made in good faith as contracting officer was required to accept 
certificate in absence of preaward protest or evidence of error on face 
of certificate, which prospectively located plant in surplus labor area, 
and also contracting officer properly waived omission of plant’s address 
in surplus labor area as minor deviation.............._........ eumeneen 
“Washington Plan” 

Labor stipulations. (See Contracts, labor stipulations, nondiscrimina- 

tion, “affirmative action programs”) 
couURTS 

Costs 

Government liability 

Indigent persons 
Appropriation chargeable 

Psychiatric examination of criminal defendant to determine his men- 
tal competency to understand proceedings ‘against him or assist in his 
own defense authorized by subsec. (e) of Criminal Justice Act of 1964, 
18 U.S.0. 3006 A(e), providing for investigative, expert, or other services 
necessary to adequate defense to 18 U.S.0. 4244, and subpoena of wit- 
nesses at no cost to defendant authorized under Rule 17(b) of Federal 





COURTS—Continued 
Costs—Continued 
Government liability—Continued 
Indigent persons—Continued 
Appropriation chargeable—Continued 
Rules of Oriminal Procedure when defendant is financially unable to 
pay fees of witness whose presence is necessary to adequate defense 
are distinct services for payment purposes. Services pursuant to 1964 
act are payable by Administrative Office of U.S. Courts and those ren- 
dered in accordance with Rule 17(b) are payable by Dept. of Justice___ 
Cost of psychiatric examination of indigent criminal defendant for 
purpose of establishing insanity at time offense is committed is payable 
from funds appropriated for implementation of Criminal Justice Act 
of 1964 by Administrative Office of U.S. Courts, and cost of examina- 
tion to determine defendant’s mental competency to stand trial for 
purposes of 18 U.S.C. 4244 is expense to be borne by Dept. of Justice 
in accordance with guidelines issued by Judicial Conference of U.S. in 
recognition of distinction between two purposes served by psychiatric 
examination. Where examination serves dual purpose, cost to determine 
competency to stand trial should be borne by Justice and additional 
expense to determine insanity at time of offense to Criminal Justice 
Act appropriation 
Court of Claims 
Decisions 
Acceptance 
Application limited 
Conclusion that exemption provision in Dual Compensation Act (5 
U.8.0. 5582(c)) to requirement that retired pay of Regular officer must 
be reduced when employed as civilian by Federal Govt. (5 U.S.O. 
5532(b)) applies only if retirement was direct result of armed conflict, 
or was caused by instrumentality of war in wartime, is justified on basis 
of legislative history of provision and its longstanding administrative 
interpretation ; and, therefore, Mross v. United States, 186 Ct. Cl. 166, 
holding that disability—perforated eardrum—that was war-incurred 
but was not disabling and did not constitute significant factor in officer’s 
retirement met requirements of exception to dual compensation restric- 
tion will not be followed as case is based on particular facts involved... 
Criminal Justice Act of 1964 
Attorney fees 
Appropriation chargeable 
Accounting procedure employed by Administrative Office of U.H. 
Courts with respect to paying court-appointed attorneys under provi- 
sions of Criminal Justice Act of 1964 from appropriation current at time 
of appointment regardless of date voucher, subject to court review, is 
submitted, may not be revised to make payment from appropriation cur- 
rent at time voucher is approved in order to eliminate holding obligated 
appropriation account open beyond close of normal fiscal year. Con- 
tractual obligation for payment of attorney occurs at time he is ap- 
pointed, even though exact amount of obligation remains to be deter- 
mined; and pursuant to sécs, 3732 and 8679, R. S., and 41 U.8.0. 11, 31 
id, 665(a), id. T12a, fee payable is chargeable to appropriation for fiscal 
year in which obligation was incurred... 
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Expense limitation 


Where expert services authorized by subsec. (e) of Criminal Justice 
Act of 1964 are requested by indigent defendant’s counsel, and expenses 
incurred exceed $300 maximum allowable under act, Dept. of Justice is 
not obligated under Rule 17(b) of Federal Rules of Criminal Procedure 


to pay all or part of expenses. Proper approach to limitation imposed by 
act is not to disregard limitation but to amend subsec. (e) of 1964 


Psychiatric examination 
Fee payable to psychiatrist appointed on indigent defendant’s mo- 
tion to conduct mental examination for testifying at trial is payable by 


Administrative Office of U.S. Courts from appropriations made to im- 


plement Criminal Justice Act of 1964, as psychiatrist testified as expert 


witness and not as lay witness whose fees are prescribed by Rule 17(b) 
of Federal Rules of Criminal Procedure. Purpose of 1964 act is to assure 
adequate representation in Federal courts of accused persons with in- 
sufficient means, and end product of adequate defense is not infrequently 


representation at trial, and that is so for consulted expert as well as for 


Decisions 
Mross v. United States, 186 Ct. Cl. 165. (See Compensation, double, 
exemptions, Dual Compensation Act, disability “as a direct result of 
armed conflict,” etc.) 


District of Columbia 
Court of General Sessions 
Transcripts 
Cost of transcript in civil matter for indigent litigant at Govt. expense 
ordered by Dist. of Columbia Court of General Sessions in connection 


with appeal may not be paid by Federal Govt. on basis U.S, Court of 
Appeals for Dist. of Columbia Circuit héld in Lee v. Habib that U.S. 


must pay for transcripts that are needed to resolve substantive question 
when indigent litigant is allowed to appeal in forma pauperis to Appeals 
Court. Lee case holding that 11 D.C. Cade 935 makes 28 U.S.C. 753(f) 
applicable to Court of General Sessions does not enlarge authority to 
furnish transcripts at Federal expense to include civil litigation of 
private parties, as both Lee case and cited Tate case involved criminal 
actions brought by U.S. in U.S. Branch of Court of General Sessions, 
whereas in civil cases Court functions as local or municipal court 
Probational proceedings 

Psychiatric examinations 

Where probationer charged with violation of probation conditions 
moves for psychiatric examination, examination fee is payable by Dept. 
of Justice when psychiatric services involve 18 U.S.C. 4244 proceeding to 
determine defendant’s mental competency for purpose of continuing 
hearing for revocation of probation 

Right to legal representation 

In view of Mempa v. Rhay, 389 U.S. 128 (1967), involving right to 
counsel in probation revocation coupled with deferred sentencing pro- 
ceeding, 45 Comp. Gen. 780 (1966) need no longer be considered control- 
ling in connection with proceedings involving deferred sentencing, 
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Probational proceedings—Continued 
Right to legal representation—Continued 


whether or not such proceedings are coupled with revocation of proba- 
tion, but decision remains in effect insofar as simple revocation of 
probation proceedings are concerned. Whether cost of psychiatric exam- 
ination is for payment under Criminal Justice Act or under 18 U.S.C. 
4244, depends on purpose of examination ; that is, whether it is intended 


to establish insanity of defendant at time of offense or serves as tool 
for his defense 


CREDIT UNIONS 


Federal. (See Federal Credit Unions) 


DAMAGES 


Property 
Public. (See Property, public, damage, loss, ete.) 


DEBT COLLECTIONS 


Waiver 
Civilian employees 
Compensation overpayments 


Aliens 


Authority in 5 U.S.C. 5584 to waive erroneous payments of compensa- 


tion made to employees of executive agencies is applicable to non-U.S. 
citizens employed by U.S. in foreign areas, as term “employee” as used 
in sec. 5584 means employee as defined in.5 U.S.C. 2105; that is, individ- 


ual appointed in “civil service,” which constitutes all appointive positions 


in executive, judicial, and legislative branches of Govt., except positions 


in uniformed services (5 U.S.C. 2101(1)). Therefore, Philippine citizen, 
properly appointed to position in executive branch to perform Federal 
function supervised by Federal employee, is employee under 5 U.S.C. 
5584 and entitled to waiver of erroneous compensation payments without 


regard to fact employment is under labor agreement with Philippine 


Severance pay 

Erroneous payments of severance pay made under 5 U.S.C. 5595 to 
retired members of uniformed services, who employed as civilians by U.S. 
were reduced in force, may be waived under provisions of act of Oct. 21, 


1968, Pub. L. 90-616 


DEFENSE DEPARTMENT 


Teachers employed in areas overseas 
Leaves of absence 


When teachers in Dept. of Defense Overseas Dependents’ Schools are 


absent from duty without authorization, pay deduction for scheduled 
workdays only would be in accord with Pub. L. 86-91, as amended, 20 
U.S.C. 901-907, enacted to eliminate many difficulties resulting from 
application of civil service laws and regulations to overseas teachers 
whose conditions of employment are significantly different from those 
of full-time civil service employees. Therefore, Secretary of Defense 
having broad authority under sec. 4 of act (20 U.S.C. 902) to regulate 
entitlement of teachers to compensation and payment of such compensa- 
tion, current regulations may be amended to eliminate requirement for 
deduction of salary for all days from time teacher is absent without 
proper authorization until return to duty 
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DEPARTMENTS AND ESTABLISHMENTS 

Administrative determinations. (See Administrative Determinations) 
Arbitration. (Sce Arbitration) 
Management 

General Accounting Office recommendation compliance 

When decision of Comptroller General contains instructions for cor- 
rective action in regard to departmental policy, Secretary concerned is 
required under sec. 236 of Legislative Reorganization Act of 1970, 84 Stat. 
1140, 1171, to submit written statements as to action taken not later 
than 60 days after date of decision to Committees of Govt. Operations 
of both houses and to Committees on Appropriations in connection with 
request for appropriations made more than 60 days after date of decision, 
action that Dept. of Interior is required to take incident to recommenda- 
tion that Bur. of Sport Fisheries and Wildlife correct its Realty Manual 
to reflect proper application of Statute of Limitation in Pub. L. 85-433 
regarding submission of expenses incurred in moving from lands ac- 
quired by U.S 
Status 

Howard University 

Employee who by reason of transfer from Freedmen’s Hospital to 
jurisdiction of Howard University under Pub. L. 87-262 is entitled to 
credit for retirement purposes for continuous employment with Uni- 
versity, upon reemployment with Federal or District of Columbia Govt. 
may not have service creditable for retirement credited as service toward 
annual leave accrual provided in 5 U.S.C. 6303(a), as University is not 
yovt. instrumentality and, therefore, service with University is not con- 
sidered Federal civilian service. Since former Freedmen’s Hospital em- 
ployees received lump-sum leave payment upon transfer to Hospital, 
indicating separation, and Pub. L. 87-262 makes no provision for credit- 
ing service for leave accrual purposes, continuous service with Howard 
may not be considered as not having had break in service 

DETAILS . 

Military personnel 

Distinction between detail and assignment 

Legislative history of Pub. L. 90-179, which authorized detailing two 
oflicers—a Navy officer (10 U.S.C. 5149(b)) and a Marine officer (10 
U.S.C. 5149(c))—as Assistant Judge Advocates General of Navy 
entitled to rank and grade of rear admiral (lower half) or brigadier 
general while so serving, unless entitled to higher rank or grade wider 
another provision of law, evidencing no intent that captain or officer 
of lesser rank receive pay of rear admiral (lower half) or brigadier 
general, as appropriate, the two Navy captains not detailed but assigned 
as Assistant Judge Advocates General to avoid creating entitlement to 
flag rank within meaning of 10 U.S.C, 5149(b), having been denied grade 
of rear admiral (lower half) and its benefits, may not be paid under 37 
U.S.C. 202(1) at that grade 





DISTRICT OF COLUMBIA 

Contracts 

Personal service contracts 

Contracts with District of Columbia Urban Corps, part of D.C. Govt., 
and similar Urban Corps and other organizations, including profit- 
making organizations, in other localities may not be entered into by 
Federal agencies for purpose of recruiting students and dealing with 
educational institutions because type of services contemplated can be 
performed more economically and feasibly by their own personnel. Even 
if contract arrangement were permitted with D.C. Urban Corps, 
“override” payable would constitute reimbursement to D.C. Govt. that 
is barred by sec. 601 of Economy Act of 1932 (31 U.S.C. 686) ; moreover, 
any payment received would be for deposit into Treasury of U.S. to avoid 
augmentation of D.C. appropriation used to fund Corps 
Courts. (See Courts, District of Columbia) 
Employees 

Wage board 

Environmental pay differential status 

Environmental pay differential for dirty work having been authorized 
for Dist. of Columbia wage employees by proper wage fixing authority in 
accordance with 5 U.S.C. 5341, and in conformity with commercial prac- 
tices, differential may be considered basic pay, whether stated separately 
or included in scheduled rates, for purposes of computing wage board 
overtime and Sunday rates prescribed in 5 U.S.C. 5544, the Civil Service 
Retirement Deductions authorized in 5 U:S.C. 8334, and for determining 
annual rate of pay for group life insurance provided in Federal Personnel 
Manual, Supp. 870-1, Subch. 83-3a, and differential may be paid to 
employees while in leave status 
Federal City College 

Investments 

Since Federal City College is land grant college within purview of 
“First Morrill Act” as provided by Dist. of Columbia Education Act, 
land grant funds available to college are exempted from 47 D.C. Code 135, 
which directs investment in U.S. Treasury securities, and Congress in 
education act approved investment in accordance with land grant act 
in “bonds of the United States or of the States or some other safe bonds.” 
“Other safe bonds” are obligations of various Federal agencies, other 
than Treasury securities, that are guaranteed by U.S., industrial bonds 
approved for investment by fiduciaries under Rules of U.S. Dist. Court, 
and certificates of deposit in federally insured banks, but not savings 
accounts in banks or savings and loan associations. Furthermore, defi- 
ciencies from investments may be made up from appropriations, and to 
minimize losses, bonds may be sold before maturity. 
Highways, streets, etc. 

Participation in Federal-aid highway programs 

Authority in Federal-Aid Highway Act of 1950, 23 U.S.C. 120(g), to 
pay 100 percent of cost of highways located within national parks and 
monuments under jurisdiction of National Park Service (NPS) does not 
permit financing of entire cost attendant to construction of Theodore 
Roosevelt Bridge over Potomac River and Little River Crossing as these 
areas although within NPS jurisdiction are not part of national park 
system for purposes of 23 U.S.C. 120(g), which authorizes Sec. of Trans- 
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DISTRICT OF COLUMBIA—Continued 

Highways, streets, etc.—Continued 

Participation in Federal-aid highway programs—Continued 
portation to construct roads through national parks and monuments and 
relates only incidentally to administration and protection of parks and 
monuments as contemplated by act of Aug. 8, 1953, as amended. There- 
fore, 90-10 Interstate project agreement with Dist. of Columbia may not 
be amended, nor may 100 percent participation funds be made available 
to construct other bridges over lands mentioned in act of June 4, 1934___ 
Leases, concessions, rental agreements, etc. 

Prior appropriation necessity 

Cost of catering services furnished by hotel located in Dist. of 
Columbia to conference held pursuant to Govt. Employees Training Act, 
5 U.S.C. Ch. 41, and considered proper administrative expense when 
necessary to achieve objectives of training program, may be paid, prohi- 
bition in 40 U.S.C. 34 regarding procurement of hotel room accommo- 
dations in Dist. of Columbia in absence of express appropriation for 
rental of space for Govt. use in District having no application, even 
though cost of using hotel facilities are included in catering charges, 
as cost of space is merely cost item included by hotel in fixing catering 
charges and rental of space per se is not involved 

DOCUMENTS 

Incorporation by reference 

Authorization act in appropriation act 

Notwithstanding sec. 101 of Emergency Home Finance Act of 1970 
authorized appropriation of funds without fiscal year limitation for 
purpose of adjusting effective interest charged by Federal home loan 
banks on borrowings, Congress having in sec. 509 of Independent Offices 
and Department of Housing and Urban Development Appropriation Act, 
1971, which provided funds to implement enabling act, restricted avail- 
ability of funds appropriated by act to current fiscal year unless other- 
wise expressly provided, “no-year” provision in authorization act is not 
incorporated in appropriation act so as to meet requirements of 31 U.S.C. 
718, and, therefore, funds appropriated for interest adjustment pay- 
ments by Federal home loan banks are not avajlable for obligation beyond 


ECONOMIC OPPORTUNITY PROGRAM 
Enrollees 
Training 
District of Columbia government 
Status for leave purposes 
Enrollees in a work-training program conducted by District of Colum- 
bia government under Title 1, Part B, of Economic Opportunity Act of 
1964, who are given appointments as employees of District government 
and, therefore, are covered by Annual and Sick Leave Act of 1951, upon 
transfer to Federal positions may have unused annual and sick leave 
balances accumulated and accrued as District employees transferred to 
their I"ederal positions, and their service with District used to establish 
anunual-leave-earning categories, for although officers and employees of 
District of Columbia government are not Federal employees, they are 
specifically included in Annual and Sick Leave provisions of 5 U.S.C, 
CO OF BiG ictnccnncsennnimmncemminamneennne 98 





INDEX DIGEST 


EDUCATION 
Colleges, schools, etc. (See Colleges, schools, etc.) 
Scholarships 
Reserve Officers’ Training Corps program. (See Military Personnel, 
Reserve Officers’ Training Corps, scholarship benefits) 
Teachers overseas 
Defense Department teachers. (See Defense Department, teachers em- 
ployed in areas overseas) 
EQUAL EMPLOYMENT OPPORTUNITY 
Contract provision. (See Contracts, labor stipulations, nondiscrimination) 
EQUIPMENT 
Automatic Data Processing Systems 
Computer service 
Evaluation propriety 
Point system evaluation of proposals for computer time and services 
under which number of points to be awarded for basic costs is to be 
determined from offeror’s “pricing out,” or cost for requirements stated 
in sample problem included in solicitation that is not considered indica- 
tive of cost differences between suppliers for every proposed computer 
application contemplated under contract, but, rather, typical of work to 
be performed, is proper method of evaluation, notwithstanding amount 
of memory or core size was not frozen in sample, as factors frozen are 
of greater significance as to price than variations in core size of sample_-_ 
Under request for proposals for Fleet Computer Programming Serv- 
ices, which was modified to remove as evaluation factor cost of failing to 
award contract to current contractor and possible organizational conflict 
of interest because one of offerors was performing as subcontractor on 
program to be analyzed by new contractor, and to revise the program’s 
manhours, continuation of negotiations during which prices were dis- 
closed does not constitute prohibited auction technique as no competitive 
advantage resulted to any offeror and technique per se is not inherently 
illegal. Substantial changes in requirements and in computer industry 
justified amendments to solicitation issued pursuant to par. 3-805.1(e) 
of Armed Services Procurement Reg. and continuation of negotiations, 
therefore, last prices submitted may be opened and considered 
ESTOPPEL 
Against Government 
Rule 
Approval by contracting agency of press proof of artwork for plastic 
litter bags submitted by contractor in accordance with specification re- 
quirements, notwithstanding word “Boundary” was misspelled as 
“Boundry,” estops agency from denying payment to contractor on basis 
bags were defective within contemplation of par. 5(d) of Standard Form 
82; and, therefore, Govt.’s acceptance was not conclusive, since inspec- 
tion and approval of press proofs of artwork was separate from inspec- 
tion and acceptance intended under par. 5(d) concerned with latent 
defect that cannot be discovered by inspection. Whether or not offer of 
contractor to furnish labels with word “Boundary” correctly spelled for 
attachment to bags is accepted does not affect agency’s obligation for 


s 


449-795 O - 72 - 64 





982 INDEX DIGEST 


EVIDENCE 
Sufficiency 
Burden of proof 
Milk indemnity payments authorized by Pub. L. 90-484 to be made to 
dairy farmers who are directed to remove milk from commercial markets 
because milk contained residues of chemicals registered and approved 
for use by Federal Govt., may not be allowed pursuant to Pub. L. 91-127 
when milk is removed as result of farmer's willful failure to follow 
procedure prescribed by Govt. Where dairy farmer predicates milk in- 
demnity claim on compliance with procedures for use of DDT pesti- 
cides on cotton fields sprayed from airplanes, it is not sufficient that it 
cannot be proved farmer was at fault; but rather to receive indemnity 
payments for contaminated milk, burden is on farmer to establish that 
he was not at fault_ 
FAMILY ALLOWANCES 
Separation 
Type 2 
Ship duty 
Ashore effect 
Navy members who travel during 48 hours of liberty, 72 hours if 
holiday is involved, from place of ship overhaul to home port of ship to 
visit dependents and return at Govt. expense pursuant to Pub. L. 91-210, 
do not forfeit entitlement to $30 per month Family Separation Allow- 
ance, type II, authorized in 37 U.S.C. 427(b) for members separated from 
their dependents while on board ship for continuous period of more than 
30 days. The legislative history of Pub. L 91-210, enacted as beneficial 
legislation to permit members to travel at Govt. expense from place of 
vessel overhaul to home port to visit dependents, evidences no intent to 
deprive member of other benefits by reason of shert visit with dependents 
on usual type of Navy liberty 
FEDERAL CREDIT UNIONS 
Property lost or damaged 
Disposition of moneys received in settlement 
Moneys received from carriers by National Credit Union Administra- 
tion (NCUA) in settlement for goods lost or damaged in transit that 
were shipped in connection with operations of Administration should be 
deposited for credit to account of Administration and not general fund 
of Treasury since miscellaneous receipts rule (31 U.S.C. 484) is not for 
application, as operating funds of NCUA are not provided by annual 
appropriations but by fees and assessments upon credit unions pursuant 
to 12 U.S.C. 1755, which provides for deposit of collections from credit 
unions with Treasurer of U.S. for credit to account of Administration___ 
FEES 
Meetings. (See Meetings, attendance, etc., fees) 
Witnesses 
Payment 
Appropriation chargeable 
Psychiatric examination of criminal defendant to determine his men- 
tal competency to understand proceedings against him or assist ‘in his 
own defense authorized by subsec. (e) of Criminal Justice Act of 1964, 
18 U.S.C. 3006 A(e), providing for investigative, expert, or other serv- 
ices necessary to adequate defense to 18 U.S.C. 4244, and subpoena of 
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FREEDMEN’S HOSPITAL 






FUNDS 
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Witnesses—Continued 

Payment—Continued 

Appropriation chargeable—Continued 

witnesses at no cost to defendant authorized under Rule 17(b) of Federal 
Rules of Criminal Procedure when defendant is financially unable to pay 
fees of witness whose presence is necessary to adequate defense are 
distinct services for payment purposes. Services pursuant to 1964 act are 
payable by Administrative Office of U.S. Courts and those rendered in 
accordance with Rule 17(b) are payable by Dept. of Justice__.__..._.---- 

Fee payable to psychiatrist appointed on indigent defendant’s motion 
to conduct mental examination for testifying at trial is payable by Ad- 
ministrative Office of U.S. Courts from appropriations made to imple- 
ment Criminal Justice Act of 1964, as psychiatrist testified as expert 
witness and not as lay witness whose fees are prescribed by Rule 17(b) 
of Federal Rules of Criminal Procedure. Purpose of 1964 act is to assure 
adequate representation in Federal courts of accused persons with in- 
sufficient means, and end product of adequate defense is not infrequently 
representation at trial, and that is so for consulted expert as well as for 
counsel 


Transferred to Howard University 

Employees 

Leave status 

Employee who by reason of transfer from Freedmen’s Hospital to 
jurisdiction of Howard University under Pub. L. 87-262 is entitled to 
credit for retirement purposes for continuous employment with Uni- 
versity, upon reemployment with Federal or District of Columbia Govt. 
may not have service creditable for retirement credited as service to- 
ward annual leave accrual provided in 5 U.S.C. 6303(a), as University 
is not Govt. instrumentality and, therefore, service with University is 
not considered Federal civilian service. Since former Freedmen’s Hos- 
pital employees received lump-sum leave payment upon transfer to 
Hospital, indicating separation, and Pub. L. 87-262 makes no provision 
for crediting service for leave accrual purposes, continuous service 
with Howard may not be considered as not having had break in 
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Appropriated. (See Appropriations) 
Federal grants, etc., to other than States 

Contract status 

Amounts due or to become due under grants of Federal funds to medi- 
cal college for construction and restoration of facilities authorized by 
Public Health Service Act, as amended, may be assigned to bank pur- 
suant to Assignment of Claims Act of 1940, as amended, to enable grantee 
to obtain interim financing for purpose of making progress payments 
to contractor, as acceptance of grant subject to conditions imposed 
by Govt. created valid contract within meaning of 1940 act, and as 
assignment is not forbidden under grant. However, in accordance with 
requirements of act, assignment should cover amount payable under 
grants without regard to status of account between college and bank; 
and, furthermore, grantee is not foreclosed from financing non-Federal 
ghase of eeute with borrowed faGtnn cnc ncccnntincnsenetesnnnenen 
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FUNDS—Continued 

Federal grants, etc., to other than States—Continued 

“Federal share” 

What constitutes 

Limitation in Economic Opportunity Act (42 U.S.O. 2754(b)) requir- 
ing that work-study grant agreements with institutions of higher educa- 
tion provide that “Federal share” of compensation of students employed 
in College Work-Study Program will not exceed 80 percentum of com- 
pensation paid to students, pertaining only to payments from grants 
made by Office of Education to institutions and not to payments made 
by other Federal agencies where students are employed, employing 
agencies may bear larger portion than 20 percent of student earnings 
so that grant funds may be spread over greater number of students. 
Whether agency should pay social security tax on its contribution to 
student’s salary, and if so in what amount, is for determination by 
Commissioner of Internal Revenue Service 
Miscellaneous receipts. (See Miscellaneous Receipts) 
Nonappropriated 
Civilian employee activities 

Transportation request use 

Use of reduced Category Z fares offered by commercial airlines to 
U.S. under Govt. Transportation Requests (GTRs) pursuant to tariffs 
filed with Civil Aeronautics Board is limited by agreement to trans- 
portation payable from public funds for official travel only, and special 
fares may not be made available to contractor employees or nonappro- 
priated fund agencies in Europe or elsewhere, whether payment is 
made from nonappropriated funds, or appropriated funds on reimburs- 
able basis. Restrictions on use of GTRs prescribed in GAO Policy and 
Procedures Manual for Guidance of Federal- Agencies, Title 5, sees. 
2020.10 and 2020.80 maintain integrity of travel appropriation obli- 
gations, and GTRs serve to identify that travel performed was on 
official business in accord with special arrangements for reduced fares 
and, therefore, Army regulations in conflict with purpose of Category 
Z fares should be amended 
Revolving 

Funds in the nature of a revolving fund 

Special deposit accounts established under 40 U.S.C. 174k(b) and 
174j-4, with Treasurer of U.S. by Architect of Capitol as manager of 
House and Senate restaurants, constitute permanent indefinite appro- 
priations for use similar to revolving fund in view of fact the funds 
otherwise would be for deposit as miscellaneous receipts; and funds 
do not lose their identity as appropriated funds, because funds appro- 
priated for contingent expenses of House and Senate are deposited and 
disbursed from accounts. Therefore, since restaurant employees are 
paid from funds considered appropriated funds, restrictions in Pub. L. 
91-144, against payment of compensation from appropriated funds 
to other than U.S. citizens, prohibits employment of aliens by res- 
taurants. Overrules B-43917, Aug. 30, 1944, relative to special deposit 
accounts; but pursuant to 5 U.S.C. 5533, restaurant employees are now 
exempt from dual compensation prohibition 
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FUNDS—Continued 
Trust 

Financing building construction for Government use 

Assignment of moneys to become due from U.S. under lease agreement 
may be made to Public Employees’ Retirement System and State 
Teachers’ Retirement System of State of California using trust funds 
to furnish permanent financing for building being constructed for Govt. 
The Systems qualify as “financing institutions’ within purview of As- 
signment of Claims Act of 1940, as amended, 31 U.S.C. 203, as nothing 
in act indicates exclusion of pension funds, and primary function of 
trust corpus, together with trustees, is investing of assets of trust. 
However, act limits assignment to one party, “except that any such 
assignment may be made to one party as agent or trustee for two or 
more parties participating in such financing” 

GENERAL ACCOUNTING OFFICE 
Decisions 

“Dictum” 

To categorize views of U.S. GAO concerning areas in agency’s pro- 
curement practices brought to light by protest where revisions are de- 
Sirable as “dictum’—abbreviation of obiter dictum which means 
remark or opinion uttered by the way-—appears futile when it is obvious 
that any administrative actions taken that are contrary to such stated 
positions may result in disallowance of credit in disbursing officer’s 
account. 

Finality 

Effect of procedural or remedial statues 

The new sec. 39 U.S.C. 2601(b), which places responsibility to relieve, 
compromise, or otherwise settle relief cases concerning Postal matters 
in Postal Service and removes U.S. GAO from process does not have 
effect of setting aside decisions already made by GAO on relief mat- 
ters under 31 U.S.C. 82a-1 or 39 U.S.C. 2401. Although procedural or 
remedial statutes such as 39 U.S.C. 2601(b) are not subject to general 
rule against retroactive application and they apply to all accrued, pend- 
ing, and future actions, steps already taken, pleadings, and all things 
done under old law stand, unless contrary intent is manifested. Since 
change in procedural law does not operate retroactively, new authority 
of 39 U.S.C. 2601(b) does not extend to affect, change, or modify actions 
taken by GAO on postal relief matters prior to effective date of section_- 
Jurisdiction 

Antitrust matters 

The jurisdiction to enforce antitrust statutes lies with Dept. of 
Justice and U.S, General Accounting Office is without authority to issue 
determination respecting applicability or violation of statutes. However, 
under 15 U.S.C. 17, labor organizations engaged in lawful pursuits are 
exempted from restrictions of antitrust statutes 

Claims 

Finality of determination 

Since under Assignment of Claims Act of 1940, as amended, Govt. is 
not insurer as to fraudulent schemes devised by assignor against as- 
signee, nor is Govt. required to involve assignee in matters of contract 
administration, claim for amount of fictitious invoices presented by 
assignee of drayage company performing services for Govt., which were 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 

Claims—Continued 

Finality of determination—Continued 

retrieved by assignor prior to payment, may not be honored as record 
presents no grounds to impute negligence to or assert estoppel against 
Govt., but instead raises doubt as to validity of assignee’s claim. Al- 
though claim must be rejected, as jurisdiction of GAO to pay claims is 
based upon legal liability of U.S., assignee’s right to seek judicial de- 
termination of its claim is not prejudiced_ 
Recommendations 

Implementation 

When decision of Comptroller General contains instructions for cor- 
rective action in regard to departmental policy, Secretary concerned 
is required under sec. 236 of Legislative Reorganization Act of 1970, 
84 Stat. 1140, 1171, to submit written statements as to action taken not 
later than 60 days after date of decision to Committees of Govt. Opera- 
tions of both houses and to Committees on Appropriations in connection 
with request for appropriations made more than 60 days after date of 
decision, action that Dept. of Interior is required to take incident to 
recommendation that Bur. of Sport Fisheries and Wildlife correct its 


Realty Manual to reflect proper application of Statute of Limitation 
in Pub. L, 85-483 regarding submission of expenses incurred in moving 
Se re I nn tc manthenemaiennienteibannemntsasmboreibiade 
Settlements 

Evidence 

Claim submitted for consideration under settlement authority in 31 
U.S.C. 71 for additional compensation to cover required correction in 
printing of technical publication, which had been disallowed by contract- 
ing officer and appeal to disallowance denied by administrative officer, 
may not be paid on basis prior uncorrected orders had been accepted, 
where record shows contractor agreed to correct error without cost to 
Govt., and supplemental agreement providing charge for work—inser- 
tion of fold-ins in publication in indicated sequence—has reference to 
future orders. Furthermore, alleged subsequent oral agreement may not 
be considered, as review is restricted to record before contracting agency 
at time the head of agency rendered decision 


GRANTS 


To other than States. (See Funds, Federal grants, etc., to other than 
States) 


To States. (See States, Federal aid, grants, ete.) 


GRATUITIES 


Reenlistment bonus 
Extension of enlistment 
More than one 


Effective date of aggregate extension 


Upon reextending reenlistment for 1 year 4 months, effective July 2, 


1971, member of uniformed services who at time he first extended en- 
listment for 10 months, effective Mar. 2, 1970, was not entitled to bonus, 
is subject to sec. 2(a) of B.O. No. 11525, which prohibits increase 
in payment of reenlistment bonus to member whose entitlement oc- 


curred after Dec. 1969 and before Apr. 15, 1970. Even though mem- 
ber’s bonus entitlement is based on July 1971 extension of enlistment, 
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GRATUITIES—Continued 

Reenlistment bonus—Contirued 

Extension of enlistment—Continued 

More than one—Continued 
Effective date of aggregate extension—Continued 
for purpose of payment the day before member began serving on first 
extension corresponds to statutory date “of discharge and release” con- 
tained in 37 U.S.C. 308(a) ; and aggregate reenlistment became effective 
Mar, 2, 1970, requiring reenlistment bonus to be computed on basis of 
1969 pay scale 
Pay increase rate applicability 

Member of uniformed services who extended 4-year enlistment on 
Apr. 14, 1970, under 10 U.S.C. 509 for 26 months effective Apr. 15, 1970, 
date of issuance of E.0. No. 11525, making new pay rates authorized by 
Pub, L. 90-207 and Pub. L. 91-231, retroactively effective to Jan. 1, 
1970, is entitled to have reenlistment bonus earned under 37 U.S.C. 
808(a) computed at new pay rates as Defense Dept. implementation of 
Executive order, which restricts use of increased rates in computation 
of reenlistment bonus when entitlement occurs after Dec. 31, 1969, 
but before Apr. 15, 1970, has no application to member who beginning 
his extended enlistment on Apr. 15, 1970, is entitled to computation of 


reenlistment bonus under par. 10905 of Defense Military Pay and Allow- 
ances Manual 

Member of uniformed services who had been paid reenlistment bonus 
based on 1969 pay scale for 2-year extension of enlistment, effective 
Mur. 15, 1970, may only be paid upon subsequent reextension of enlist- 
ment for 1 year, effective Mar. 15, 1972, on basis of 1969 pay scale, since 
reenlistment bonus rate is governed by sec. 2(a) of E.O, No. 11525, 
under which bonus payment for first extersion was limited to 1969 pay 
scale; and since by virtue of 10 U.S.C. 509 second extension placed 
member “in exactly the same status as though he originally extended 
his enlistment for the aggregate of all the extensions” on Mar. 15, 1970, 
payment for 3-year aggregate reenlistment bonus is restricted to 1969 
pay seale by sec. 2(b) of B.O. No. 11525 

HIGHWAYS 

Construction 

Federal-aid highway programs 

National park system 
Percentage of participation 


Authority in Federal-Aid Highway Act of 1950, 23 U.S.C. 120(g), 


to pay 100 percent of cost of highways located within national parks 
and monuments under jurisdiction of National Park Service (NPS) 
does not permit financing of entire cost attendant to construction of 
Theodore Roosevelt Bridge over Potomac River and Little River Cross- 
ing as these areas although within NPS jurisdiction are not part of 


national park system for purposes of 23 U.S.C. 120(g), which author- 


izes See, of Transportation to construct roads through national parks 


and monuments and relates only incidentally to administration and 
protection of parks and monuments as contemplated by act of Aug. 8, 
1953, as amended. Therefore, 90-10 Interstate project agreement with 
Dist. of Columbia may not be amended, nor may 100 percent participa- 


tion funds be made available to construct other bridges over lands 
mentioned in act of June 4, 1984.................. ettiuciaiagine, 
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HIGHWAYS—Continued 

Construction—Continued 

Federal-aid highway programs—Continued 

Relocation costs 
Replacement to be similar design 

As replacement highway bridge over Cross-Florida Barge Canal is re- 
quired to be constructed in accordance with sec. 207(c), Pub. L. 87- 
874, Oct. 23, 1962, which limits construction of replacement facility to 
State design standards that apply to roads of same classification, de- 
termined on basis of traffic existing at time of taking, approval by 
Corps of Engineers of two two-lane bridges to be constructed at Govt. 
expense in lieu of existing two-lane highway in order to accommodate 
future growth constitutes betterment of facility in contravention of sec. 
207(c) and, therefore, funds available to Corps may not be used to con- 
struct second bridge, whether or not design standard was in actual prac- 
tice or published. However, State standards that provide for range of 
traffic rather than projected future traffic count are acceptable 


HOLIDAYS 

Monday 

Effect on entitlements 

Rural mail carrier allowances 

Equipment maintenance allowance to rural mail carriers authorized 
under 39 U.S.C. 3543(f) would not be payable to carriers on five Monday 
national holidays established by Pub. L. 90-363, approved June 28, 1968, 
if carriers were not scheduled to work on those days and so notified in 
advance. Applying construction of act of Feb. 28, 1925, former similar 
authority for paying allowance, to effect allowance is payable “in the 
same manner as payment for regular compensation” and on basis of miles 
“scheduled,” it follows U.S. Postal Service is net required to pay allow- 
ance if rural mail carriers are notified in advance that they will not be 
scheduled or required to deliver mail on their, routes on particular day 
when they otherwise normally would do so 
Sundays 

Deadline for required actions 

Timely mailed revocation of dues allotmént to employee organiza- 
tion made pursuant to 5 U.S.C. 5525, which was received in payroll office 
on Monday, Mar. 2, first workday after Mar. 1 deadline set by Civil Serv- 
ice Commission, 5 CFR 550.308, constitutes compliance with regulation 
under rule that when act is to be performed by certain date and last day 
of period falls on Sunday, requirement is complied with if act is per- 
formed on following day. Therefore, discontinuance of allotment having 
become effective at beginning of first full pay period following Mar. 1 
deadline, dues deducted subsequent to revocation are for collection from 
employee organization and repayment to employee 

HOWARD UNIVERSITY 

Employees 

Transferred from Freedmen’s Hospital 

Leave status 

Employee who by reason of transfer from Freedmen’s Hospital to 
jurisdiction of Howard University under Pub. L. 87-262 is entitled to 
credit for retirement purposes for continuous employment with Univer- 
sity, upon reemployment with Federal or District of Columbia Govt. 
may not have service creditable for retirement credited as service 
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HOWARD UNIVERSITY—Continued 


Employees—Continued 

Transferred from Freedmen’s Hospital—Continued 

Leave status—Continued 
toward annual leave accrual provided in 5 U.S.C. 6303(a), as University 
is not Govt. instrumentality and, therefore, service with University is 
not considered Federal civilian service. Since former Freedmen's Hospi- 
tal employees received lump-sum leave payment upon transfer to Hospi- 
tal, indicating separation, and Pub. L. 87-262 makes no provision for 
crediting service for leave accrual purposes, continuous service with 
Howard may not be considered as not having had break in service 
HUSBAND AND WIFE 

Separation agreements 

Tax refund 

Liability for proceeds of income tax refund check bearing only initials 
of husband and wife still married but separated at time of endorsement 
by husband and deposited in joint account with his mother, whose ini- 
tials were similar to wife’s, is for determination by Federal and not 
State law in interest of uniformity. Although use of initials did not 
facilitate forgery and ordinarily cashing bank would be required to re- 
fund one-half of check, as in “same name cases,” reclamation proceed- 
ings against bank are not required since joint income tax is treated as 
return of single individual and payment to husband as one of joint 
obligees extinguished liability of Govt. for tax overpayment, and owner- 
ship rights of spouses are for determination by local law in appropriate 


INCORPORATION BY REFERENCE 
(See Documents, incorporation by reference) 
INDIAN AFFAIRS 
Contracting with Government 
Preference to Indian concerns 
Grant of preferential treatment by negotiating contract without com- 
petition with dairy corporation that is 51 percent owned by persons of 
Indian descent; that is located 30 miles from Indian reservation, but 
wfll employ Indian help; and that is financed by Small Business Ad- 
ministration loan, conforms to reasonable criteria established to accom- 
plish purposes of so-called Buy Indian Act (25 U.S.C. 47), to acquire 
products and services from Indian industry, and to loan criteria estab- 
lished by Administration. Fact that minority owner is non-Indian and 
will furnish expertise and managerial ability does not impute that firm 
is “straw” organization or is unqualified as Indian industry. Therefore, 
firm may be considered eligible if prior to award it obtains required 
‘interstate shipper’s permit 
INTEREST 
Adjustment 
Interest charged by Federal home loan banks 
Appropriation availability 
Notwithstanding sec. 101 of Emergency Home Finance Act of 1970 
authorized appropriation of funds without fiscal year limitation for pur- 
pose of adjusting effective interest charged by Federal home loan banks 
on borrowings, Congress having in sec. 509 of Independent Offices and 
Department of Housing and Urban Development Appropriation Act, 
1971, which provided funds to implement enabling act, restricted avail- 
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INTEREST—Continued 
Adjustment—Continued 
Interest charged by Federal home loan banks—Continued 
Appropriation availability—Continued 
ability of funds appropriated by act to current fiscal year unless other- 
wise expressly provided, ‘‘no-year”’ provision in authorization act is not 
incorporated in appropriation act so as to meet requirements of 81 U.8.0. 
718, and, therefore, funds appropriated for interest adjustment pay- 
ments by Federal home loan banks are not available for obligation be- 
UR I i i sail ld eolsinicabechdelinesntplntbtntabiteenideniatebihten ai pele CHT 
Appropriation obligation 
In implementation of program authorized by sec. 101 of Hmergency 
Home Finance Act of 1970 for adjustment of interest charged by Federal 
home loan banks on borrowings, and for which funds were appropriated 
on fiscal year basis, an obligation within meaning of sec. 1311 of Supple- 
mental Appropriation Act, 1955, as amended, 81 U.S.C. 200, will come 
into being at time member institutions request commitments for allow- 
ance funds from Federal home loan bank of which they are member. 
However, so as not to nullify fiscal year limitation, expiration of com- 
mitment should occur at end of reasonable period. Moreover, home loan 
bank records constitute evidence of obligation, unused commitments 
will become deobligated and may not be reobligated if period of obliga- 
tion has expired, and certifications required by 31 U.S.C. 200(c) are not 
to be made by persons below level of chief accounting officer._......... 857 
Payment delay 
Contracts 
Rejection of bid under solicitation issued for Federal Supply Schedule 
contract to furnish wood office furniture because of inclusion of qualify- 
ing provision “144% interest per month on past due invoices,” which 
contracting officer refused to delete, was proper under sec. 1-2.404-2 
(b) (5) of Federal Procurement Regs. Regulation provides for rejection 
of bid if bidder imposes conditions which would modify requirements 
of invitation, or limit his liability or rights of Govt. to his advantage, 
and although objectionable conditions may be deleted if they do not go to 
substance of bid—that is, that they only have trivial or negligible effect 
on price, quantity, quality, or delivery—condition imposed affected price 
and could not be deleted. Furthermore, contracting officer is without 
authority to obligate Govt. to pay interest on unpaid invoices. 5 Comp. 
Neen ea aca al 733 
INTERIOR DEPARTMENT 
National Park Service 
Land disposition 
Replacement 
In development of rail rapid transit system, Board of Directors of Wash- 
ington Metropolitan Area Transit Authority—instrumentality created 
by Compact with consent of Congress—may acquire lands under admin- 
tration of National Park Service of Dept. of Interior, and should cash be 
paid for appraised value of parklands, cash is for deposit into Treasury 
in accordance with 81 U.S.C, 484, However, if congressional approval 
is sought to use money to replace surface parklands, amount received 
by Dept. may be held in escrow for period not to exceed 2 years. Further- 
more, under provisions of Compact, Board has authority to purchase 
land to replace surface parklands needed for transit purposes...._____. 





INDEX DIGEST 


INTERNATIONAL ORGANIZATIONS 
Transfer of Federal employees, etc. 
Reemployment guarantees 
Employee of Federal Govt. who transferred to public international 
organization with reemployment rights under 5 U.S.C. 3582(b), prior 
to enactment of Federal Employees Salary Act of 1970, is not entitled 
to retroactive salary adjustment authorized by act for employees on 
rolls on effective date of act—Apr. 15, 1970—condition precedent to 
entitlement. However, since under sec. 3582(b) employee who transfers 
to public international organization is guaranteed that upon reemploy- 
ment compensation payable will not be less than if employee had 
remained on Govt. rolls, any salary adjustment required upon reemploy- 
ment may include retroactive salary payment employee would have 
received if on rolls on Apr. 15, 1970 
INVESTMENTS 
Land grant colleges 
Since Federal City College is land grant college within purview of 
“First Morrill Act” as provided by Dist. of Columbia Hducation Act, 
land grant funds available to college are exempted from 47 D.C. Code 
135, which directs investment in U.S, Treasury securities, and Congress 
in education act approved investment in accordance with land grant act 
in “bonds of the United States or of the States or some other safe bonds.” 
“Other safe bonds” are obligations of various Federal agencies, other 
than Treasury securities, that are guaranteed by U.S., industrial bonds 
approved for investment by fiduciaries under Rules of U.S. Dist. Court, 
and certificates of deposit in federally insured banks, but not savings 
accounts in banks or savings and loan associations. Furthermore, 
deficiencies from investments may be made up from appropriations, 
and to minimize losses, bonds may be sold before maturity 
JOINT VENTURES 
Small business status 
Low bid submitted under total small business set-aside for Air Force 
Base construction project which bore three names of joint venture shown 
in bid bond accompanying bid, but was signed by president of only small 
business concern involved, may not be awarded to either joint venture 
or small business concern on basis two large business firms had associ- 
ated with small business concern only for purpose of obtaining bid bond. 
As to joint venture, there was none at time of bid submission or opening, 
and subsequently submitted information could not create joint venture 
for purpose of bid ratification—even if it could, joint venture as large 
concern would be ineligible for award, nor would award to small concern 
be proper as bid bond named joint venture as principal 
LAW ENFORCEMENT ASSISTANCE 
Grants-in-aid 
Restrictions on expenditures 
Retroactive removal 
The 1970 amendment to Omnibus Crime Control Act of 1968, which 
makes clear that personnel compensation limitations only apply to 
restrict use of grant funds for payment of police and other regular law- 
enforcement personnel and not to support services, may be retroactively 
applied to unobligated and unspent block grants awarded for fiscal years 
1969 and 1970 on matching basis by Law Enforcement Assistance Admin- 
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LAW ENFORCEMENT ASSISTANCE—Continued 
Grants-in-aid—Continued 
Restrictions on expenditures—Continued 
Retroactive removal—Continued 
istration under 1968 act to States for subgranting, as well as to “discre- 
tionary” grants made to States or directly to cities and counties, as rule 
against retroactive application of Statutes—absent clear intent to the 
contrary—pertains to enactment that would prejudicially affect vested 
rights, or legal character of past transactions, whereas 1969 and 1970 
fiscal year grant funds committeed by Govt. are yet to be obligated 
by States 
LEAVES OF ABSENCE 
Annual 
Accrual 
Crediting basis 
Former Freedmen’s Hospital employees 
Employee who by reason of transfer from Freedmen’s Hospital to 
jurisdiction of Howard University under Pub. L. 87-262 is entitled to 
credit for retirement purposes for continuous employment with Univer- 
sity, upon reemployment with Federal or District of Columbia Govt. 
may not have service creditable for retirement credited as service toward 
annual leave accrual provided in 5 U.S.C. 6303(a), as University is not 
Govt. instrumentality and, therefore, service with University is not con- 
sidered Federal civilan service. Since former Freedmen’s Hospital em- 
ployees received lump-sum leave payment upon transfer to Hospital, 
indicating separation, and Pub. L. 87-262 makes no provision for credit- 
ing service for leave accrual purposes, continuous service with Howard 
may not be considered as not having had break in service 
Civilians on military duty e 
“To enforce the law” 
Strikes 4 
Duties performed by civilian employees who as Reserves of Armed 
Forces and National Guardsmen were called into active military service 
pursuant to Presidential Proc. 3972, dated Mar. 28, 1970, to carry out 
work of striking Postal Service employees aré considered military aid to 
enforce law within meaning of 5 U.S.C. 6323(c), as military service was 
performed in order to cause laws relating to Post Office to have force 
and to protect mail; therefore, employees are entitled because of such 
service to military leave prescribed by 5 U.S.C. 6823(c), and their pay 
should be adjusted to comply with 5 U.S.C. 5519 by crediting military 
pay against civilian compensation payable to employees. 
Compensatory time 
Pay equivalent payments 
National Guard technicians 
Air National Guard technicians, whether they are wage or nongraded 
employees or General Schedule employees, who for 12-hour workday re- 
ceive 4 hours compensatory time for work in excess of 8 hours a day, or 
receive compensatory time for 8-hour Sunday tour of duty, are not en- 
titled to environmental differential pay, night shift differential pay, or 
premium pay, as 32 U.S.C. 709(g) in authorizing Secretary concerned to 
prescribe hours of duty for technicians and to fix their basic compensa- 
tion or additional compensation, provides for granting of compensatory 
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LEAVES OF ABSENCE—Continued 
Compensatory time—Continued 
Pay equivalent payments—Continued 
National Guard technicians—Continued 
time in amount equal to time spent in irregular or overtime work with 
no compensation for compensatory time, since conipensatory time is in- 
tended to be in lieu of overtime or differential pay for additional hours of 


Military personnel 

Excess leave accrual 

“Continuous period” interruptions 
Hostile fire pay area duty 

Right of member of uniformed services to accumulate 90 days’ leave 
under 10 U.S.C. 701(f) while serving on board ship which operates in 
designated fire area for continuous period of at least 120 days, during 
which time he is entitled to special pay authorized in 87 U.S.C. 310(a), 
is not affected by fact that ship to which assigned operates in and out 
of designated hostile fire area. Since crewmembers qualify for hostile 
fire pay for each month of 4-month period of duty in hostile fire area, 
“continuous period” requirement in sec. 701(f) for accruing excess leave 
is satisfied, provided absence during any part of 120 days from designated 
area is for periods of less than calendar month 

Reenlistment leave 

Transportation costs 

Since under 10 U.S.C. 703(b) members of uniformed services are only 
authorized transportation at expense of U.S. to and from place of leave 
selected for 30 days’ special leave provided for yoluntary extension of 
tour of duty in hostile area, reimbursement for travel to and from place 
of leave in addition to actual round-trip transportation costs is restricted 
to taxicab or other public carrier fares for transportation to and from 
carrier terminals utilized in performing authorized travel, as such fares 
constitute part of actual transportation costs, as well as those tips that 
are within limitations of par. M4402—4 of Joint Travel Regs., and mem- 
bers may not be reimbursed for miscellaneous expenses that are not re- 
lated to transportation costs, such as cost of checking and transferring 
baggage, or passport and visa fees 
Transfers 

District of Columbia government employment 

EPnrollees in a work-training program conducted by District of Colum- 
bia government under Title 1, Part B, of Economic Opportunity Act of 
1964, who are given appointments as e:aployeés of District government 
and, therefore, are covered by Annual and Sick Leave Act of 1951, upon 
transfer to Federal positions may have unused annual and sick leave bal- 
ances accumulated and accrued as District employees transferred to their 
Federal positions, and their service with District used to establish 
annual-leave-earning categories, for although officers and employees of 
District of Columbia government are not Federal employees, they are spe- 
cifically included in Annual and Sick Leave provisions of 5 U.S.C. 6801 
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LEGISLATION 
Construction. (See Statutory Construction) 
Retroactive effect 
Liability relief cases 
Postal Service 
The new sec. 39 U.S.C. 2601(b), which places responsibility to relieve, 
compromise, or otherwise settle relief cases concerning Postal matters in 
Postal Service and removes U.S. GAO from process does not have effect 
of setting aside decisions already made by GAO on relief matters under 
81 U.S.C. 82a-1 or 39 U.S.C. 2401. Although procedural or remedial 
statutes such as 39 U.S.C. 2601(b) are not subject to general rule against 
retroactive application and they apply to all accrued, pending, and future 
actions, steps already taken, pleadings, and all things done under old law 
stand, unless contrary intent is manifested. Since change in procedural 
law does not operate retroactively, new authority of 389 U.S.C. 2601(b) 
does not extend to affect, change, or modify actions taken by GAO on 
postal relief matters prior to effective date of section. 
MARITIME MATTERS 
Subsidies 
Construction-differential 
Rate applicable 
Construction-differential subsidy rate ceiling applicable to subsidy 
grants made pursuant to Merchant Marine Act of 1936, as amended, is 
pursuant to title V of act, and its legislative history, determinable by rate 
in force at time ship construction contract is awarded and not at rate in 
effect at time administrative action is taken to effectuate grant and, 
therefore, for contracts entered into prior to reversion of temporary 
subsidy rate of 55 percent of domestic bid prices to 50 percent, applicable 
construction-differential subsidy rate is higher rate, even though final 
administrative action was not taken before subsidy rate revision 
downward 
Vessels 
Sales 
American v. foreign purchasers 
In sale for scrapping of vessels from nation&Al défense fleet, secs. 5 and 6 
of Merchant Marine Act of 1920, affording preference to U.S. citizens, 
remain in effect and are applicable to sales for scrapping or otherwise, 
for notwithstanding secs. 508 and 510(j) of 1986 Merchant Marine Act 
authorizing sale of surplus vessels contain no preference provisions, Mari- 
time Administration continued to accord preference to U.S. citizens, and 
addition of sec. 510(j) to 1986 act by amendment in 1965 did not repeal 
preference aspects of 1920 act by implication, an interpretation in accord 
with Amell v. United States, 384 U.S. 158, Furthermore, histories of 1986 
act and 1965 amendment do not indicate intent to deprive domestic firms 
of preference obtained under 1920 act.... 
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MEETINGS 
Attendance, etc., fees 
Federally sponsored meetings 
Military personnel 
Registration fees incurred by member of uniformed services while on 
temporary duty, incident to attendance at meeting, conference, or work- 
shop sponsored by Federal agency, may be reimbursed to member from 
appropriations available to Dept. of Defense for travel expenses under 
appropriate Departmental regulations when member is otherwise prop- 
erly directed by orders of competent authority to attend meeting in tem- 
porary duty status; but since Federal agency meeting is not meeting of 
technical, scientific, professional, or similar organization within contem- 
plation of 37 U.S.C. 412, approval of Secretary of Defense required by 
sec. 412 is not necessary 
MILEAGE 
Military personnel 
Travel by privately owned automobile 
Between lodging and duty station 
Chief warrant officer who is detached from duty station at Hunter 
Army Airfield and assigned to duty overseas with temporary duty 
en route at Fort Stewart—both locations within 40-mile radius and 
considered two different duty stations under Joint Travel Regs. as 
they are established subdivisions with definite boundaries, even though 
administered as single post with sinyle command and staff--is not 
entitled to travel allowance for commuting daily by privately owned 
automobile from residence to temporary duty station since there was 
no official necessity for return to old duty station an: there is no evidence 
warrant officer could not obtain lodgings at temporary duty station, 
but he is entitled to per diem on basis he entered travel status day he 
reported for temporary duty, notwithstanding he continued to occupy 
FERED SURE UNI exces cinchsccintpatcncns cartidigtsiaocn os th-engemantpinsieteiets. ch ok eemnicepapiendodimignamtenane 
MILITARY PERSONNEL : 
Aliens 
Retired pay. (See Pay, retired, foreign residence ¢{f ect) 
Allowances 
Family. (See Family Allowances) 
Quarters. (See Quarters Allowance) 
Station allowances, (See Station Allowances) 
Automobiles 
Transportation. (Sce Transportation, automobiles) 
Aviation duty 
Pay. (See Pay, Aviation duty) 
Civilian service 
Double compensation. (See Compensi‘ion, double, concurrent military 
retired and civilian service pay) 
Coast guard. (See Coast Guard) 
Courts-martial 
Witnesses 
Travel expenses ‘ 
Issuance of invitational travel orders and payment of commuted 
travel allowances under 5 U.S.C. 5703 to civilian persons other than 
Federal Govt. employees who are requested to testify at pretrial in- 





996 INDEX DIGEST 


MILITARY PERSONNEL—Continued 
Courts-martial—Continued 
Witnesses—Continued 
Travel expenses—Continued 
vestigations pursuant to Art. 82 of Uniform Code of Military Justice, 
10 U.S.C. 882, which is implemented by Manual for Courts-Martial 
prescribed by B.0. No. 11476, June 19, 1969, may be authorized, even 
though manual makes no provision for subpoena of witnesses and pay- 
ment of witness fees, since investigations are integral part of courts- 
martial proceedings. However, as approval authority is discretionary, 
it should be exercised within framework of Military Code, which in 
Art. 49 provides for depositions, and Manual, which in par. 34d pre- 
scribes guidelines and Joint Travel Regs. revised accordingly 
Dependents 

Dislocation allowance. (See Transportation, dependents, military per- 

sonnel, dislocation allowance) 

Transportation. (See Transportation, dependents, military personnel) 
Details. (See Details, military personnel) 

Disability retired pay. (See Pay, retired, disability) 

Dislocation allowance. (See Transportation, dependents, military person- 
nel, dislocation allowance) 

Dual benefits 

Acceptability 

Navy members who travel during 48 hours of liberty, 72 hours if 
holiday is involved, from place of ship overhaul to home port of 
ship to visit dependents and return at Govt. expense pursuant to Pub. 
L. 91-210, do not forfeit entitlement to $30 per month Family Separa- 
tion Allowance, type II, authorized in 37 U.S.C. 427(b) for members 
separated from their dependents while on board ship for continuous 
period of more than 30 days. The legislative history of Pub. L. 91-210, 
enacted as beneficial legislation to permit members to travel at Govt. 
expense from place of vessel overhaul to home port to visit dependents, 
evidences no intent to deprive member of other benefits by reason of short 
visit with dependents on usual type of Navy liberty 

Retired pay and civilian severance pay ’ 

Upon reduction in force as civilian employee of U.S., retired 
member of uniformed services may not be paid severance pay as 1965 
authorizing act (5 U.S.C. 5505) excludes payment of severance pay 
to person subject to Civil Service Retirement Act or any other retirement 
law or system applicable to Federal officers or employees or members of 
uniformed services who at time of separation have fulfilled requirements 
for immediate annuity—a term including retired pay—and prohibition 
against payment of severance pay is applicable without regard to when 
member first becomes entitled to military retired pay, or whether he 
is eligible under Dual Compensation Act of 1964 (5 U.S.C. 5531-5534) 
to receive military retired pay concurrently in whole or in part with 
compensation of his civilian office or position 
Excess living costs outside United States, etc. (See Station Allowances, 

military personnel, excess living cost outside United States, etc.) 
Family separation allowances. (See Family Allowances, separation) 
Gratuities. (See Gratuities) 
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MILITARY PERSONNEL—Continued 
Household effects 
Storage. (See Storage, household effects, military personnel) 
Transportation. (See Transportation, household effects, military person- 
nel) 
Leaves of absence. (See Leaves of Absence, military personnel) 
Meetings 
Attendance, etc., fees. (See Meetings, attendance, etc., fees) 
Mileage. (See Mileage, military personnel) 
Missing, interned, etc., persons 
Housetrailer transportation 
Transportation of housetrailer at Govt. expense for dependents of 
member of uniformed services in missing status, as defined in 37 
U.S.C, 551(2), may not be provided in absence of specific authority. 
87 U.S.C. 554, in authorizing transportation of dependents and house- 
hold and personal effects of members in missing status, does not 
expressly provide for transportation of housetrailer or mobile home— 
and words “personal effects” as used in section may not be construed 
as including housetrailers—and 37 U.S.C. 409, in providing for trailer 
allowance in lieu of transportation of baggage and household goods, 
and payment of dislocation allowance, restricts entitlement to member, 
or in case of death to dependents, and makes no provision for payment 
in event member is in missing status 
Pay. (See Pay, missing, interned, etc., persons) 
Savings deposits 
Retroactive deposits 
Additional amounts due missing member of uniformed services not 
as result of correction of records pursuant to 10 U.S.C. 1552, but simply 
because amounts due were not credited through administrative over- 
sight, may be retroactively deposited in Uniformed Services Savings 
Deposit Program (10 U.S.C. 1035(e)) commensurate with date deposit 
ac¢rued, for it would be contrary to congressional intent in enacting 
Savings Deposit Program to prevent deposits from being made as they 
accrued merely because of administrative errors 
National Guard. (See National Guard) 
Orders. (See Orders) 
Pay. (See Pay) 
Per diem. (See Subsistence, per diem, military personnel) 
Promotions. (See Pay, promotions) 
Quarters allowance. (See Quarters Allowance) 
Record correction 
Deposits retroactively in the Uniformed Services Savings Deposit 
Program 
Missing, interned, etc., persons 
When as result of correction of records under 10 U.S.C. 1552 member 
of uniformed services in missing status becomes entitled to item of pay 
or allowance retroactively, amount due member may be deposited retro- 
actively in Uniformed Services Savings Deposit Program established 
by Pub. L. 90-122 (10 U.S.C. 1035(e) ), in same manner as if his original 
records had shown same information contained in corrected records, 
and record as corrected should show amounts and dates of all deposits 
made pursuant to corrected record_............__.. 


449-795 O - 72 - 65 
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MILITARY PERSONNEL—Continued 

Record correction—Continued 

Existing record basis only 

Fact that Correction of Military Records Board on Apr. 11, 1969, 
directed change of records pursuant to 10 U.S.C. 1552, to show that Air 
Force captain had not been twice passed over for promotion to tempo- 
rary grade of major, and that if selected for promotion by next regu- 
larly scheduled board, promotion was to be effective from date first 
selection board convened, although at same time denying his request for 
promotion, does not entitle officer promoted pursuant to 10 U.S.C. 8442 
and 8447(b) on June 27, 1969, effective Feb. 20, 1968, to increased pay 


prior to June 27, 1969, for until promoted, no date could be established 


for commencement of higher pay, and Correction Board limited to mak- 
ing changes in existing record, its attempt to control future contingent 
event of promotion is not within purview of 10 U.S.C. 1552 

Payment basis 


Interim civilian earnings 


In computation of active duty pay and allowances due an enlisted 


member of uniformed services incident to correction of military records 
under 10 U.S.C. 1552 to show that discharge was null and void and that 
he had remained on active duty until voluntarily retired under 10 U.S.C. 
8914, deduction of interim civilian earnings is required, notwithstand- 


ing member retired earlier than required by decision of court in 419 F. 
2d 714. Moreover, fact that Correction Board’s recommendation against 
offsetting interim earnings was administratively approved is without 
effect as there is no discretionary power to make determinations of 
specific amounts to be paid pursuant to military records correction 
since payment depends solely upon proper application of statutes and 

regulations to facts shown in corrected re¢ord 


Amount of civilian earnings for deduction from gross pay and allow- 


ances determined to be due incident to correction of military records, 


pursuant to 10 U.S.C. 1552, is gross and not net amount left after deduc- 
tion of Federal and State income taxes and Social Security tax with- 
held from interim civilian earnings of member of uniformed services. 


To limit deduction from back pay and allowances found to be due mem- 


ber to civilian earnings after taxes would be tantamount to refunding 


taxes withheld from interim civilian compensation earned, and question 
of whether taxes should be refunded is for determination by taxing 
authorities concerned 

Unemployment compensation 


Payment for period of active duty incident to correction of military 


records of member of uniformed services is not subject to deduction 
for unemployment compensation received by member during period 
between premature discharge from duty and retirement, as rule in 
35 Comp. Gen. 241 to effect unemployment compensation is not deduc- 


tible from back pay of civilian employee restored to duty because of 


direct refund by employee is for application. Therefore, since unemploy- 
ment compensation received by member does not come within purview 
of “interim civilian earnings” for purpose of administrative directive 
that such earnings are deductible in Correction Board cases, amount of 
unemployment compensation deducted from pay adjustment made to 


member is for refund to him 
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Reenlistment bonus. (See Gratuities, reenlistment bonus) 
Reserve Officers’ Training Corps 

Prior military training 

Excused service 

Students enrolled in Reserve Officers’ Training Corps (ROTC) under 
10 U.S.C, 2107, which authorizes scholarship benefits, may on basis of 
conclusion in 46 Comp. Gen. 15 be considered to be within purview of 
10 U.S.C. 2108(c), and Secretary concerned may excuse them from all 
or part of General Military Course (GMC) requirements, and students 
are eligible to receive financial benefits of scholarship award. Therefore, 


scholarship may be offered and all or part of GMC waived for incoming 


college freshman designated to receive 4-year ROTC college scholarship ; 

college student enrolled as transfer from another institution during 

freshman or sophomore year; and student currently enrolled at insti- 

tution but in ROTC program during freshman or sophomore year 
Rifle and pistol team competition 


Status for allowances 


Since participation of members of Reserve Officers’ Training Corps 
(ROTC) in rifle and pistol team competition matches is neither mili- 
tary training nor part of ROTC curriculum, but participation is per- 
formed on voluntary extracurricular activity basis, to provide allow- 


ances to members participating in National Matches, they may be con- 
sidered to have same status as civilians within meaning of 10 U.S.C. 4818 


so as to entitle them to travel allowance of $0.05 a mile and subsistence 
allowance of $1.50 a day, and authority in 10 U.S.C. 4308(a)(8) may 
be invoked to provide allowances for participation in regional and inter- 
national matches if Secretary of Army upon recommendation of Na- 
tional Board for Promotion of Rifle Practice approves issuance of 


regulations to this effect. 
Scholarship benefits 
Military training 


If student successfully completes first 2 years of 4-year Senior Re- 
serve Officers’ Training Corps course for admission to advanced training 


prescribed in 10 U.S.C. 2104(b) (6) by reason of prior military educa- 


tion and training, 6 weeks’ field training or practice cruise provision 


of section is not preliminary requirement for admission to “advanced 
course”—last 2 years of college—where student qualifies for excusal 
of General Military Course under 10 U.S.C. 2108(c)_----_------------_ 


Application of 10 U.S.C. 2108(¢), providing for Secretary concerned 
to excuse all or part of General Military Course requirements for stu- 
dents enrolled in Reserve Officers’ Training Corps, is not limited to 


scholarship program provided in 10 U.S.C. 2107, but excusal authority 
extends as well to advanced training program prescribed in 10 U.S.C. 
2104. Student who is eligible for excusal on basis of previous education, 


military experience, or both, insofar as Reserye Officers’ Training Corps 


Vitalization Act of 1964 (10 U.S.C. 2101-2111) is concerned, is eligible 


for financial benefits provided in either 10 U.S.C. 2104 or 10 U.S.C. 2107, 
Sr Te ee aac cesta a ic pec ei eh este bana giaeeaaoninen 


Student currently enrolled ‘at educational institution but not in Reserve 
Officers’ Training Corps (ROTC) program during freshman or sopho- 
more year may be selected for scholarship under 10 U.S.C. 2107 if he 
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MILITARY PERSONNEL—Continued 
Reserve Officers’ Training Corps—Continued 
Scholarship benefits—Continued 
Military training—Continued 
possesses prerequisites for excusal from General Military Course under 
10 U.S.C. 2108(c) and receive benefits of scholarship, for according to 
legislative history of sec. 2107, scholarship assistance may be provided 
for minimum of 1 year or maximum of 4 years, comments which were 
basis of conclusion in 50 Comp. Gen. 486, which is affirmed, and, there- 
fore, student who does not participate in educational institution’s Senior 
ROTC training program for 4 years may receive financial assistance 
authorized in sec. 2107 if he is excused by Secretary concerned from 
portions of 4-year program on basis of having performed equivalent 
ots eicks. ei chet Aa Ae ee ees 
Retired 
Civilian service 
Civilian disability compensation and military retired pay 
Regular Air Force sergeant retired pursuant to 10 U.S.C. 8914, who 
while employed as a civilian in Federal Govt. loses use of finger, is not 
entitled to concurrent payment of civilian disability compensation and 
military retired pay on basis the compensation would be paid for per- 
manent partial disability and not temporary total disability, thus bring- 
ing payment within exception to dual payment prohibition contained in 
5 U.S.C. 8116(a). In application of limitation in sec. 8116(a), there has 
been no recognition of distinction between temporary and permanent 
disability, as statute makes no such distinction insofar as concurrent 
receipt of military or naval retired pay is concerned, and legislation 
would have to be enacted to permit concurrent payment of retired pay 
ee ements 245 ee eo So Ridin be nde 
Retired pay. (See Pay, retired) 
Retirement 
Temporary disability retirement 
Active duty subsequently 
Air Force officer who was placed on temporary disability retired list 
in grade of major effective June 1, 1968, recalled under 10 U.S.C. 1211 
to active duty in temporary grade of lieutenant colonel for 1 day, June 30, 
1970, with date of rank from July 19, 1968, and then retired for years of 
service under 10 U.S.C. 8911 in grade of lieutenant colonel effective 
July 1, 1970, is entitled to payment of difference in retired pay between 
grades of lieutenant colonel and major for months of June and July 
1970, since prior to July 1, 1970, officer satisfied requirements of 10 
U.S.C. 1211(a)(1). The officer’s entitlement to retired pay at higher 
grade for 2 months involved is not under 10 U.S.C. 8963(a), as he only 
“served” 1 day in temporary grade, but under 10 U.S.C. 8961, which 
authorizes officer to retire in grade he “holds” not the grade in which he 
“penel’® am Cntin CP OO inetd niece enticing 
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MILITARY PERSONNEL—Continued 

Savings deposits 

Missing, interned, etc., persons 

Retroactive adjustment deposits 

When as result of correction of records under 10 U.S.C. 1552 member 
of uniformed services in missing status becomes entitled to item of pay 
or allowance retroactively, ampunt due member may be deposited retroac- 
tively in Uniformed Services'Savings Deposit Program established by 
Pub. L. 90-122 (10 U.S.C. 1035(e)), in same manner as if his original 
records had shown same information contained in corrected records, and 
record as corrected should show amounts and dates of all deposits made 
pursuant to corrected record 

Additional amounts due missing member of uniformed services not 
as result of correction of records pursuant to 10 U.S.C. 1552, but simply 
because amounts due were not credited through administrative over- 
sight, may be retroactively deposited in Uniformed Services Savings 
Deposit Program (10 U.S.C. 1085(e)) commensurate with date deposit 
accrued, for it would be contrary to congressional intent in enacting 
Savings Deposit Program to prevent deposits from being made as they 
accrued merely because of administrative errors 
Separation 

Consent, etc., requirement 

While purpose of 10 U.S.C. 1163(a) is to prevent officer of Reserve 
component of uniformed services with at least 3 years’ commissioned 
service from being arbitrarily separated without officer’s consent, unless 
separation is recommended by board of officers convened by authority 
designated by Secretary concerned, there is nothing in section to preclude 
officer who has not consented to separation from waiving consideration 
by board of officers 

Involuntary 

Under 10 U.S.C. 687(a), member of Reserve component, or member of 
Army or Air Force without component, who is relieved from active duty 
“involuntarily,” is entitled to readjustment pay, and since it is manda- 
tory under Air Force Reg. 36-12, which establishes procedures governing 
separation of officers, to discharge woman officer when determination is 
made by medical officer that she is pregnant, she is considered invol- 
untarily separated and entitled to readjustment pay, whether she is 
separated with or without her consent, sole determining factor being that 
of pregnancy. Therefore, Reserve officer separated without her consent 
by reason of pregnancy who waived hearing and board recommendations 
in 10 U.S.C. 1168(a), having been involuntarily separated, is entitled 
to readjustment pay 
Service credits. (See Pay, service credits) 
Ship assignments 

Ships inactivated away from home port 

Transportation benefits 

Transportation benefits prescribed by Pub. L. 91-210, approved 
Mar. 13, 1970, 37 U.S.C. 406b, for members of uniformed services per- 
manently attached to ships being overhauled away from home port, 
whose dependents reside at home port, may not be extended to personnel 
of ships being inactivated away from home port to authorize reimburse- 
ment for round trip travel to visit dependents residing at home port. 
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MILITARY PERSONNEL—Continued 

Ship assignments—Continued 

Ships inactivated away from home port—Continued 

Transportation benefits—Continued 

Although act does not define “overhaul,” and its meaning is not reflected 
in legislative history of act, since Navy’s definition of “overhaul” does 
not include inactivation of ship, benefits of act may not be extended 
to personnel of ships being inactivated away from home port. However, 
no exception will be taken to payments already made 
Station allowances. (See Station Allowances) 
Subsistence 

Per diem. (See Subsistence, per diem) 
Temporary duty 

Firefighting 

As members of uniformed services ordered to proceed on temporary 
duty in Govt. vehicles to assist Forest Service in firefighting, whether 
they sleep in Govt. or personal sleeping bags, in vehicles, on ground with- 
out sleeping bags, on floors of warehouses and similar structures, or do 
not sleep on certain nights because of duty performance, are not per- 
forming type duty identified as maneuvers, joint field exercises, Reserve 
training encampments, and similar activities, payment of per diem to 
them is governed by par. M4205-6 of Joint Travel Regs., and members 
who were not charged for meals or sleeping facilities provided by Forest 
Service nor who did not occupy commercial facilities, are entitled for 
each day of temporary duty, to per diem of $2.50 and $3.10 for each 
meal not furnished, rates prescribed by regulation 
Temporary lodging allowances. (See Station Allowances, military per- 

sonnel, temporary lodgings) 
Trailer shipments. (See Transportation, household effects, military per- 

sonnel, trailer shipment) 
Transportation 

Automobiles. (See Transportation, automobiles, military personnel) 

Dependents. (See Transportation, dependents, military personnel) 

Household effects. (See Transportation,’ household effects, military 

personnel) ’ 
Travel expenses. (See Travel Expenses, military personnel) 
MISCELLANEOUS RECEIPTS 

Appropriations reverted to Treasury 

Availability 

Although utilization by Postal Service of obligated and unobligated 
appropriations available to Post Office Dept. on July 1, 1970, effective 
date of transition of its functions to Postal Service is permitted under 
89 U.S.C. 2002(a) (2), unobligated balances for fiscal year 1970 and 
prior years that had reverted to Treasury pursuant to 31 U.S.C. 701 
would require act of Congress to be made available to Postal Service for 
liquidation of valid obligations. However, 1971 appropriations need not 
be included in any reappropriation of funds since they had not expired 
for obligation or reverted to Treasury. Notwithstanding 39 U.S.C. 
1005(e) requires Postal Service to assume obligation to pay for annual 
leave that accrued to employees before and after transition, since such 
leave is not chargeable to unexpended balances of prior year appropria- 
tions transferred to Service, Federal Govt. pursuant to 39 U.S.C. 2002 (a) 
(2) is liable for payments_. 
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MISCELLANEOUS RECEIPTS—Continued 

Special account v. miscellaneous receipts 

Proceeds from sales, etc. 

Public lands for subway 

In development of rail rapid transit system, Board of Directors of 
Washington Metropolitan Area Transit Authority—instrumentality cre- 
ated by Compact with consent of Congress—may acquire lands under 
administration of National Park Service of Dept. of Interior, and should 
cash be paid for appraised value of parklands, cash is for deposit into 
Treasury in accordance with 31 U.S.C. 484. However, if congressional 
approval is sought to use money to replace surface parklands, amount 
received by Dept. may be held in escrow for period not to exceed 2 years. 
Furthermore, under provisions of Compact, Board has authority to pur- 
chase land to replace surface parklands needed for transit purposes__-_ 

Property damage collections 

Moneys received from carriers by National Credit Union Administra- 
tion (NCUA) in settlement for goods lost or damaged in transit that 
were shipped in connection with operations of Administration should be 
deposited for credit to account of Administration and not general fund 
of Treasury since miscellaneous receipts rule (31 U.S.C. 484) is not for 
application, as operating funds of NCUA are not provided by annual 
appropriations but by fees and assessments upon credit unions pursuant 
to 12 U.S.C. 1755, which provides for deposit of collections from credit 
unions with Treasurer of U.S. for credit to account of Administration__- 


NATIONAL GUARD 
Pay 


Increases 

Member of Army National Guard who was on active duty for training 
on Apr. 15, 1970, whether or not fulfilling his REP 63, term meaning obli- 
gation incurred under Reserve Enlistment Program of 1963 to serve 
on active duty training for period of at least 4 months and to serve in 
Reserve component until sixth anniversary of date of enlistment, is not 
entitled to retroactive increase in basic pay for inactive duty training 
drills attended subsequent to Dec. 31, 1969, and before Apr. 15, 1970, 
since both under pertinent provisions of Career Compensation Act and 
National Guard regulations member of National Guard on full-time 
training duty cannot be in “drill pay status” while on active duty, and 
acts of Dec. 16, 1967, and Apr. 15, 1970, only authorize retroactive ad- 
justment in basic pay under 1970 rates if member was in “drill pay 
status” on Apr. 15, 1970 

NONDISCRIMINATION 

Contracts. (See Contracts, labor stipulations, nondiscrimination) 
Requirement 

Appointments 

Upon determination that employee who received excepted Schedule B 
appointment at grade GS-9 was discriminated against because of race 
or sex, which is expressly prohibited by 5 U.S.C. 7154(b) and 5 CFR 
713.202, as she qualified for a GS-11 position and was assigned and per- 
formed work warranting a GS-11 classification, correction of personnel 
action and adjustment in pay is legally justified on basis original classi- 
fication and appointment as GS-9 was illegal, and corrective action is not 
viewed as retroactive promotion such as ordinarily is prohibited by law-- 
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OFFICERS AND EMPLOYEES 
Accountable officers. (See Accountable Officers) 
Allowances 
Evacuation. (See Officers and Employees, overseas, dependents, 
evacuation) 
Compensation. (See Compensation) 
Compensatory time. (See Leaves of Absence, compensatory time) 
Concurrent receipt of two benefits 
Although civilian position held by retired officer of Regular component 
of uniformed services in U.S. Army Special Services Agency, Europe— 
local nonappropriated fund activity—is position subject to reduction of 
retired pay prescribed by 5 U.S.C. 5582(b), reduction is not required in 
officer’s retired pay as reduction would exceed amount officer receives 
from civilian employment with additional reduction in retired pay, re- 
sult that is not within contemplation of Dual Compensation Act of 1964, 
for it is unreasonable to require retired officers to accept smaller amount 
after employment in civilian position with Govt. than amount of retired 
pay he was receiving before that time 
Death or injury 
Disability compensation, etc. 
Military retired pay 
Regular Air Force sergeant retired pursuant to 10 U.S.C. 8914, who 
while employed as civilian in Federal Govt. loses use of finger, is not en- 
titled to concurrent payment of civilian disability compensation and mili- 
tary retired pay on basis the compensation would be paid for permanent 
partial disability and not temporary total disability, thus bringing pay- 
ment within exception to dual payment prohibition contained in 5 U.S.C. 
8116(a). In application of limitation in sec. 8116(a), there has been no 
recognition of distinction between temporary and permanent disability, 
as statute makes no such distinction insofar as concurrent receipt of mili- 
tary or naval retired pay is concerned, and legislation would have to be 
enacted to permit concurrent payment of retired pay and disability 
compensation 
Debt collections . 
Waiver. (See Debt Collections, waiver, civilian employees) 
Dependents 
Separation allowances 
Special v. maintenance 
Under broad authority in 5 U.S.C. 5523(b), special allowances, pre- 
scribed by Standardized Regs. incident to evacuation of dependents at 
overseas post of duty, may be paid to employee in behalf of dependents 
who are not at his post at time of evacuation but who are directly 
affected by orders. However, as payments of additional allowances for 
unusual expenses must be attributable to post evacuation order, when 
dependents are absent for personal reasons at time evacuation order 
issues, with no intention of returning to post for duration of evacuation, 
employee is not entitled to special allowance, having incurred no unusual 
expenses; but if an absent dependent is prevented from returning by 
reason of evacuation order issued during his absence, unusual expenses 
incurred are payable from time intended return is blocked 
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OFFICERS AND EMPLOYEES—Continued 


Dependents—Continued 

Separation allowances—Continued 

Special v. maintenance—Continued 

Separate maintenance allowance paid at lower rate than special allow- 
ance authorized when dependents are evacuated from overseas post of 
employee, involves situations where dependents are not permitted to 
reside at employee’s post under circumstances known well in advance to 
allow for reasonable planning and, therefore, serves different purpose 
than special allowances authorized incident to evacuation of dependents 
who, intending to reside at employee’s post, are prevented from so doing 
by emergency under circumstances which do not permit orderly planning 
of employee’s household. Furthermore, sec. 262.382 of Standardized Regs. 
prohibits payment of separation allowance for period that is less than 


90 days—a limitation that does not apply to special allowance 
Disputes 


Arbitration 
Following upgrading of entrance grades for attorneys to GS-9 and 
GS-11 from GS-7 and GS-9, and adjusting of grades as consequence, 
National Labor Relations Board (NLRB) negotiated agreement with 
NLRB Professional Assn. to consider shorter time periods for promotions 
and requested waiver of Whitten Amendment requirement of 1-year 
ingrade except when only 5 weeks or less remained to complete required 
year of service, and as agreement entered irito pursuant to B.O. No. 10988, 
which reserved to Govt. authority to promote efficiency of personnel 
operations, does not guarantee promotions, exercise of 5-week rule is 
administrative and its validity is not matter for arbitration. Therefore, 
attorney whose promotion was delayed by reason of 5-week rule is not 
entitled to retroactive promotion for in absence of administrative error 
general rule against retroactive promotions applies. 
Downgrading 
Saved compensation. (See Compensation, downgrading, saved com- 
pensation) 
Dual compensation 
Concurrent military retired and civilian service pay. (See Compen- 
sation, double, concurrent military retired and civilian service pay) 
Holding two offices 
Board, committee, and commission members 
Prohibition 
An attorney in private practice serving 8-year term as member of 
Advisory Council on Urban Transportation, Dept. of Transportation, 
established by Pub. L. 89-670, and which meets only a few days each 
year, who is paid per diem on “when-actually-employed basis” and travel 
expenses is ineligible to serve on National Water Commission, even if dif- 
ferent days are devoted to intermittent service for each agency, as Coun- 
cil member is considered to have status similar to that of intermittent 
consultant employed and compensated on daily basis and held to be officer 
or employee of U.S., and, therefore, is prohibited from accepting appoint- 
ment with Commission by language of National Water Commission Act 
that “no member of the Commission, during his period of service on the 


Commission, hold any other position as an officer or employee of the 
United States * * *” 
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OFFICERS AND EMPLOYEES—Continued 
Hours of work 
Administrative determination 
Uncommon hours of duty 

Establishment of first 40 hours of duty as basic workweek of Govt. 
quality control inspectors due to release from work of contractor em- 
ployees when unpredictable interruptions and delays occur in checkout of 
missiles prior to launch—countdown—was in accord with 5 U.S.C. 6101 
and Civil Service Reg. 610.111, which authorize uncommon tours of duty 
to maintain efficient operations and prevent cost increases. Therefore, 
determination of arbitration board under EB.O. No. 10988 procedures that 
new work schedule was in violation of collective bargaining contract, 
requires no compensation and leave adjustments. Moreover, Executive 
order provides that arbitration “shall be advisory in nature with any 
decision or recommendation subject to approval of the agency head”’__- 
Household effects. (See Transportation, household effects) 

Leaves of absence. (See Leaves of Absence) 
Moving expenses 
Public Law 89-516 authority. (See Officers and Employees, transfers, 
relocation expenses) 
Overseas 

“Actual residence” 

The term “actual residence” is not defined in 5 U.S.C. 5722 or imple- 
menting regulations, which authorize travel and transportation expenses 
for new appointees to posts of duty outside continental U.S., and is for 
determination from facts of each case. Although term as used in sec. 
5722 generally would be understood to mean place at which appointee 
physically resides at time of appointment, term may include “legal resi- 
dence” or “domicile” of employee 

Dependents 

Evacuation 
Special allowance payments 

Under broad authority in 5 U.S.C. 5528(b), special allowances, pre- 
scribed by Standardized Regs. incident to evacuation of dependents at 
overseas post of duty, may be paid to employée in behalf of dependents 
who are not at his post at time of evacuation but who are directly affected 
by orders. However, as payments of additional allowances for unusual 
expenses must be attributable to post evacuation order, when dependents 
are absent for personal reasons at time evacuation order issues, with no 
intention of returning to post for duration of evacuation, employee is not 
entitled to special allowance, having incurred no unusual expenses; 
but if an absent dependent is prevented from returning by reason of 
evacuation order issued during his absence, unusual expenses incurred 
are payable from time intended return is blocked 

Separate maintenance allowance paid at lower rate than special allow- 
ance authorized when dependents are evacuated from overseas post of 
employee, involves situations where dependents are not permitted to 
reside at employee’s post under circumstances known well in advance to 
allow for reasonable planning and, therefore, serves different purpose 
than special allowances authorized incident to evacuation of dependents 
who, intending to reside at employee’s post, are prevented from so doing 
by emergency under circumstances which do not permit orderly planning 
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OFFICERS AND EMPLOYEES—Continued 
Overseas—Continued 
Dependents—Continued 
Evacuation—Continued 
Special allowance payments—Continued 
of employee’s household. Furthermore, sec. 262.32 of Standardized Regs. 
prohibits payment of separation allowance for period that is less than 
90 days—a limitation that does not apply to special allowance 
Hired overseas 
Residence in United States, etc. 

Travel and transportation expenses of newly appointed employee 
from foreign country may be paid by Canal Zone agencies if employee at 
time of appointment has place of actual residence in U.S., its territories 
or possessions. However, as 5 U.S.C. 5722 authorizes payment of such 
expenses only from employee’s place of actual residence at time of 
appointment, reimbursement may not exceed that which would have been 
allowed employee for travel and transportation from place of actual 
residence in U.S., its territories or possessions 

Former employee of Canal Zone Govt. whose place of actual residence 
was in California, but who at time of appointment was temporarily 
residing in Costa Rica, and who had transported his household goods to 
Coasta Rica in his own truck prior to signing employment agreement, 
which he signed in Costa Rica prior to travel to Canal Zone, may be 
reimbursed travel and transportation expenses from Costa Rica to 
Canal Zone in accordance with provisions of Office of Management and 
Budget Cir. No. A-56, but he may not be reimbursed expenses of moving 
from California to Costa Rica since these expenses were not incurred in 
anticipation of his appointment in Canal Zone 
Overtime. (See Compensation, overtime) 

Per. diem. (See Subsistence, per diem) 
Postal service. (See Post Office Department, employees) 
Promotions. (See Compensation, promotions) 
Relocation expenses 
Transferred employees. (See Officers and Employees, transfers, relocation 
expenses) 
Retirement. (See Retirement, civilian) 
Service agreements 

Manpower shortage category 

Agreements which appointees to manpower shortage positions execute 
pursuant to 5 U.S.C. 5723(b), to remain in service of agency to which 
appointed or assigned for 12 months unless separated for reasons beyond 
their control which are acceptable to agency, should be revised to require 
only that employee remain in Govt. service, as language of sec. 5723(b) 
is substantially same as sec. 5724(i), which has been construed in 
Finn v. U.S8., Ct. Cl. No. 396-69, decided July 15, 1970, to require only 
that employee agree to remain “in the Government service” for period 
of 12 months rather than in service of particular agency 

Transferred employees. (See Officers and Employees, transfers, service 

agreements) 


‘ 
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OFFICERS AND EMPLOYEES—Continued 
Severance pay 
Compensation. (See Compensation, severance pay) 
Eligibility 
“Definite time limitation” employees 

Executive secretaries of local Selective Service boards who are given 
career or career-conditional appointments with 10-year time limitation, 
subject to reappointment for another 10-year term, separation, or re- 
assignment to another position pursuant to 50 U.S.C. App. 460(b) (4), 
hold positions of permanent continuing nature and their appointments 
are considered to be in competitive service, making them eligible upon 
termination of their employment to severance pay provided under 5 
U.S.C. 5595(a)(2) for temporary relief of employees separated from 
Federal service since exclusion of employees serving under appointment 
with “definite time limitation” from entitlement to severance pay does 
not apply to executive secretaries. _......................--.-. ithaca 

Employee on military duty 

Fact that civilian Air Force technician was on required active mili- 
tary duty in Air Force Reserve when installation was transferred does 
not disqualify him for severance pay, as employee has restoration rights 
to civilian position at place where office has been relocated, or he may 
decline transfer and become eligible for severance pay on basis of being 
involuntarily separated from civil service. Employee declining transfer 
should be given paper restoration to establish pay scale and involuntary 
separation made of record, date of restoration to be date employee 
applied for restoration, and involuntary, separation date, date he in- 
formed agency he would not accept reassignment 

Reassignment refused 

Refusal of civilian employee to accept ofder of reassignment to an- 
other geographical area, made for best interests of Govt., constituting 
insubordination within meaning of delinquency and misconduct as con- 
templated by sec. 550.705 of Civil Service Regs., eniployee is not entitled 
to severance pay under 5 U.S.C. 5595. which is authorized for employee 
separated “through no fault of his own” when he declines to accept 
assignment to another commuting area in connection with transfer of 
functions or reduction in force and therefore loses his job because of 
technological innovations and improved efficiency, or closing or curtail- 
ment of Federal installations_. 

Indication in Standard Form 57, Application for Federal Employment, 
that applicant would not accept employment outside State of residence 
does not make him as Federal employee immune from reassignment, as 
purpose of Form 57 is to inform appointing officers and not to embody 
contract of employment; and, therefore, condition imposed in employ- 
ment application does not entitle employee who refuses to accept re- 
assignment outside initial State of employment in interests of Govt. 
to severance pay authorized in 5 U.S.C, 5595 for employees involuntarily 


separated from service through no fault of their own..------------- ‘ 


Separation status 

Distinction between separations involving transfer of function or 
reduction-in-force situation and declination of reassignment situation is 
that in first situation the primary purpose of employee’s transfer is to 


meet responsibility to employee, whereas second situation is ordered 
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OFFICERS AND EMPLOYEES—Continued 

Severance pay—Continued 

Separation status—Continued 
reassignment of employee for good of service—first situation involves 
declination of offer; the second, refusal to follow order. Fact that equal 
treatment for employment purposes is accorded to employees in both 
situations under Displaced Employee Program provided by sec. 330.301 
of Civil Service Regs. does not negate distinction to require equal treat- 
ment of employees in both situations for severance pay purposes_ 
Status 

Aliens 

Authority in 5 U.S.C. 5584 to waive erroneous payments of compensa- 
tion made to employees of executive agencies is applicable to non-U.S. 
citizens employed. by U.S. in foreign areas, as term “employee” as used 
in sec. 5584 means employee as defined in. 5 U.S.C. 2105; that is, individ- 
ual appointed in “civil service,” which constitutes all appointive posi- 
tions in executive, judicial, and legislative branches of Govt., except 
positions in uniformed services (5 U.S.C. 2101(1) ). Therefore, Philippine 
citizen, properly appointed to position in executive branch to perform 
Federal function supervised by Federal employee, is employee under 5 
U.S.C. 5584 and entitled to waiver of erroneous compensation payments 
without regard to fact employment is under labor agreement with 
Philippine Govt. 
Training 

Expenses 

Meals and room at headquarters 

Cost of catering services furnished by hotel located in Dist. of Colum- 
bia to conference held pursuant to Govt. Employees Training Act, 5 
U.S.C. Ch. 41, and considered proper administrative expense when 
necessary to achieve objectives of training program, may be paid, pro- 
hibition in 40 U.S.C. 34 regarding procurement of hotel room accommo- 
dations in Dist. of Columbia in absence of express appropriation for 
rental of space for Govt. use in District having no application, even 
though cost of using hotel facilities are included in catering charges, 
as cost of space is merely cost item included by hotel in fixing catering 
charges and rental of space per se is not involved 
Transfers 

International organizations 

Employee of Federal Govt. who transferred to public international 
organization with reemployment rights under 5 U.S.C. 3582(b), prior 
to enactment of Federal Employees Salary Act of 1970, is not entitled 
to retroactive salary adjustment authorized by act for employees on 
rolls on effective date of act—Apr. 15, 1970—condition precedent to en- 
titlement. However, since under sec. 3582(b) employee who transfers 
to public international organization is guaranteed that upon reemploy- 
ment compensation payable will not be less than if employee had 
remained on Govt. rolls, any salary adjustment required upon reem- 


ployment may include retroactive salary payment employee would have 
received if on rolls on Apr. 15, 1970 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses 
Temporary quarters 
Time limitation 
Employees of Federal Highway Administration who are transferred 
between duty stations within State of Alaska are only entitled to sub- 
sistence expenses for period of 30 days while occupying temporary quar- 
ters with their dependents, which is period prescribed in 5. U.S.C. 
5724a(a)(3) and implementing regulations when new official station is 
located within U.S., its territories or possessions, Commonwealth of 
Puerto Rico, or Canal Zone. Extension of subsistence allowance for addi- 
tional period of up to 80 days occupancy of temporary quarters applies 
only when employee transfers to or from Hawaii, Alaska, territories 
or possessions, Commonwealth of Puerto Rico, or Canal Zone, and, there- 
fore, employees transferred within Alaska are subject to 30-day 
limitation 
Service agreements 
Government ». particular agency service 
In view of Finn v. U.8., Ct. Cl. No, 396-69, decided July 15, 1970, to ef- 
fect that Govt. agency does not have authority under 5 U.S.C. 5724(i) to 
require employee to sign agreement to remain in service of agency for 
12 months following effective date of transfer, holding in 46 Comp. 
Gen. 738 that agreements executed under sec. 5724(i) require an em- 
ployee to remain with particular agency rather than “in the Government 
service” no longer is for application, with exception of last paragraph 
concerning taking of appropriate collection action if employee fails to 
remain in Govt. service for 12 months..................-..........-.. 
Travel expenses. (See Travel Expenses) 
Traveltime 
Overtime. (See Compensation, overtime, traveltime) 
Wage board > 
Compensation. (See Compensation, wage board employees) 
When-actually-employed, intermittent, etc., employees 
Board, committee, and commission membexs 
An attorney in private practice serving 3-year term as member of Ad- 
visory Council on Urban Transportation, Dept. of Transportation, estab- 
lished by Pub. L. 89-670, and which meets only a few days each year, 
who is paid per diem on “when-actually-employed basis” and travel 
expenses is ineligible to serve on National Water Commission, even if 
different days are devoted to intermittent service for each agency, as 
Council member is considered to have status similar to that of intermit- 
tent consultant employed and compensated on daily basis and held to be 
officer or employee of U.S., and, therefore, is prohibited from accepting 
appointment with Commission by language of National Water Commis- 
sion Act that “no member of the Commission, during his period of 
service on the Commission, hold any other position as an officer or em- 
ployee of the United States * * *” 





ORDERS 

Retroactive 

Military matters 

Transportation and travel matters 

Treatment of Fort Stewart and Hunter Army Airfield, located 40 miles 
apart, as one installation with one staff which resulted in movement of 
military and civilian personnel freely between both installations without 
competent orders directing permanent change-of-station or perform- 
ance of temporary duty may not be corrected by issuance of retro- 
active orders to confirm assignments and authorize travel allowances 
for temporary duty or permanent change-of-station allowances incident 
to assignments, even though for purposes of Joint Travel Regs., installa- 
tions are considered different stations since retroactive orders would be 
without effect to change vested rights of personnel involved 


PAY 
Active duty 
Grade or rank 
Rear admirals 
Assigned not detailed 
Legislative history of Pub. L. 90-179, which authorized detailing two 
officers—a Navy officer (10 U.S.C. 5149(b)) and a Marine officer (10 
U.S.C. 5149(c))—as Assistant Judge Advocates General of Navy, en- 
titled to rank and grade of rear admiral (lower half) or brigadier gen- 
eral while so serving, unless entitled to higher rank or grade under 
another provision of law, evidencing no intent that captain or officer of 
lesser rank receive pay of rear admiral (lower half) or brigadier gen- 
eral, as appropriate, the two Navy captains not detailed but assigned 
as Assistant Judge Advocates General to avoid creating entitlement to 
flag rank within meaning of 10 U.S.C. 5149(b), having been denied grade 
of rear admiral (lower half) and its benefits, may not be paid under 37 
U.8.0. 202(1) at that grade 
Record correction. (See Military Personnel, record corection) 
Reservists 
Drill pay increases 
Member of Army National Guard who was on active duty for training 
on Apr. 15, 1970, whether or not fulfilling his REP 63, term meaning 
obligation incurred under Reserve Enlistment Program of 19638 to serve 
on active duty training for period of at least 4 months and to serve in 
Reserve component until sixth anniversary of date of enlistment, is not 
entitled to retroactive increase in basic pay for inactive duty training 
drills attended subsequent to Dec. 31, 1969, and before Apr. 15, 1970, since 
both under pertinent provisions of Career Compensation Act and Na- 
tional Guard regulations member of National Guard on full-time train- 
ing duty cannot be in “drill pay status” while on active duty, and acts 
of Dec. 16, 1967, and Apr. 15, 1970, only authorize retroactive adjust- 
ment in basic pay under 1970 rates if member was in “drill pay status” 
on Apr. 15, 1970 
Subsequent to temporary disability retirement 
Effect on retired pay 
Air Force officer who waa placed on temporary disability retired list 
in grade of major effective June 1, 1968, recalled under 10 U.S.C. 1211 
to active duty in temporary grade of lieutenant colonel for 1 day, June 30, 
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PAY—Continued 
Active duty—Continued 
Subsequent to temporary disability retirement—Continued 
Effect on retired pay—Continued 


1970, with date of rank from July 19, 1968, and then retired for years of 
service under 10 U.S.C. 8911 in grade of lieutenant colonel effective 
July 1, 1970, is entitled to payment of difference in retired pay between 
grades of lieutenant colonel and major for months of June and July 
1970, since prior to July 1, 1970, officer satisfied requirements of 10 
U.S.C. 1211 (a) (1). The officer’s entitlement to retired pay at higher grade 
for 2 months involved is not under 10 U.S.C. 8968(a), as he only “served” 
1 day in temporary grade, but under 10 U.S.C. 8961, which authorizes 
officer to retire in grade he “holds” not the grade in which he “served” 
on date of retirement 
Additional 

Hazardous duty 

Assignment status 

Officers of uniformed services trained in parachute jumping and demo- 
lition of explosives, who incident to staff billet assignments evaluate 
training programs and equipment, entailing observation of actual train- 
ing exercises by special warfare forces, are not entitled to dual hazard- 
ous duty incentive pay provided in 37 U.S.C. 301 unless they are assigned 
to operational team and actually perform parachute jumping in jump 
status or perform demolition duty as primary assignment. Mere evalua- 
tion or observation of operational team activities does not qualify of- 
ficers for incentive pay; and in absence of proper orders, any parachute 
jumping or demolition of explosives actually performed by officers would 
not entitle them to additional pay 
Aviation duty 

Flight performance evidence 

Reservists 

Requirement for submission of monthly: flight certificates to support 
payment of aerial flight pay authorized in 37 U.S.C. 301(f) for members 
of Reserve Forces performing inactive-duty training or active-duty train- 
ing may be discontinued and applicable regulations amended accordingly 
provided procedures are established which will insure that administra- 
tive records are maintained at base level to support payments of flight 
pay to reservists and will provide adequate basis for subsequent review 
by U.S. GAO in view of fact that regulations contained in par. 80231 (a) 
of Dept. of Defense Military Pay and Allowances Entitlements Manual 
provide that flight pay to reservists shall be governed by provisions and 
conditions established for regular members and certificates are no longer 
required for such members 
Civilian employees. (See Compensation) 
Deductions 

Pay adjustment upon restoration to duty 

In computation of active duty pay and allowances due an enlisted 
member of uniformed services incident to correction of military records 
under 10 U.S.C. 1552 to show that discharge was null and void and that 
he had remained on active duty until voluntarily retired under 10 U.S.O. 
8914, deduction of interim civilian earnings is required, notwithstanding 
member retired earlier than required by decision of court in 419 F. 2d 
714. Moreover, fact that Correction Board’s recommendation against off- 





PAY—Continued 
'  Deductions—Continued 

Pay adustment upon restoration to duty—Continued 
setting interim earnings was administratively approved is without effect 
as there is no discretionary power to make determinations of specific 
amounts to be paid pursuant to military records correction since pay- 
ment depends solely upon proper application of statutes and regulations 
to facts shown in corrected record_ 

Payment for period of active duty incident to correction of military 
records of member of uniformed services is not subject to deduction for 
unemployment compensation received by member during period between 
premature discharge from duty and retirement, as rule in 35 Comp. 
Gen. 241 to effect unemployment compensation is not deductible from 
back pay of civilian employee restored to duty because of direct refund 
by employee is for application. Therefore, since unemployment compen- 
sation received by member does not come within purview of “interim 
civilian earnings” for purpose of administrative directive that such 
earnings are deductible in Correction Board cases, amount of unemploy- 
ment compensation deducted from pay adjustment made to member is 
for refund to him 
Disability retired pay. (See Pay, retired, disability) 

Drill 


Training assemblies 
Increases 
Retroactive adjustment entitlement 
Member of Army National Guard who was on active duty for training 
on Apr. 15, 1970, whether or not fulfilling his REP 63, term meaning 


obligation incurred under Reserve Enlistment Program of 1963 to serve 
on active duty training for period of at least 4 months and to serve in 
Reserve component until sixth anniversary of date of enlistment, is not 
entitled to retroactive increase in basic pay for inactive duty training 
drills attended subsequent to Dec. 31, 1969, and before Apr. 15, 1970, 
since both under pertinent provisions of Career Compensation Act and 
National Guard regulations member of National Guard on full-time 
training duty cannot be in “drill pay status” while on active duty, and 
acts of Dec. 16, 1967, and Apr. 15, 1970, only authorize retroactive adjust- 
ment in basic pay under 1970 rates if member was in “drill pay status” 
on Apr. 15, 1970. 
Increases 

Comparable to classified employees 

Adjustment 

Although members of uniformed services are authorized pay increases 
by Pub. L. 90-207, dated Dec. 16, 1967, whenever general schedule of 
compensation for Federal classified employees is increased, Secretary 
of Defense in implementing Federal Employees Salary Act of 1970, under 
authority of sec. 2(b) of E.O. No. 11525, having determined that mem- 
ber is not entitled to increase pursuant to 1970 act unless he was in active 
duty status on date of its enactment—Apr. 15, 1970—Naval Reserve 
officer injured while on active duty for training from Mar. 9 to Mar. 22, 
1970, who continues on:basis of disability to receive benefits provided 
by 10 U.S.C. 6148(a) and 87 U.S.C. 204(i), through Apr. 14, 1970, not 
having been in active duty status on Apr. 15, 1970, is not entitled to 
a 


449-795 O - 72 - 66 
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PAY—Continued © 

Increases—Continued 

Comparable to classified employees—Continued 

Adjustment—Continued 

Fact that reemployed civilian who while on military furlough served 
on active military duty was on civilian roll on Apr. 15, 1970, date of 
enactment of Federal Employees Salary Act of 1970, Pub. L. 91-231, 
does not entitle him under act to retroactive adjustment in basic pay 
for active military duty performed during period Jan. 1, 1970, through 
Mar. 15, 1970, as act provides compensation increases for Federal classi- 
fied employees only. However, although Pub. L. 90-207, Dec. 16, 1967, 
provides for increase in basic pay for military personnel whenever gen- 
eral schedule of compensation for Federal classified employees is in- 
creased, Secretary of Defense in implementing 1970 act pursuant to B.O. 
No. 11525 prescribed that member must have been on active duty on 
Apr. 15, 1970, to be entitled to retroactive adjustment in pay. 


Death of member 

Widow and designated beneficiary of Air Force captain held to be in 
missing in action status from Mar. 28, 1969, until that status was termi- 
nated on Mar. 19, 1970, on basis of evidence establishing his death, may 
be paid increase in basic pay provided by Federal Employees Salary Act 
of 1970, and implemented by B.O. No. 11525, for period Jan. 1, 1970, 
retroactive effective date of act, through Mar. 19, 1970, absent contrary 
determination under 37 U.S.C. 556(c) by Secretary of Air Force. While 
Dept. of Defense Memorandum implementing Executive order permits 
retroactive increase in pay for any active service performed in case of 
person “who died” after Dec. 31, 1969, but before Apr. 15, 1970, such 
authority together with sec. 5 of salary act on which it is based is con- 
sidered to have reference to termination of pay because of death 


Effective date 
Under Executive Order No. 11525 

Member of uniformed services who extended 4-year enlistment on 
Apr. 14, 1970, under 10 U.S.0. 509 for 26 months effective Apr. 15, 1970, 
date of issuance of E.0. No. 11525, making new pay rates authorized by 
Pub. L. 90-207 and Pub. L. 91-231, retroactively effective to Jan. 1, 1970, 
is entitled to have reenlistment bonus earned under 87 U.S.C. 308(a) 
computed at new pay rates as Defense Dept. implementation of Execu- 
tive order, which restricts use of increased rates in computation of reen- 
listment bonus when entitlement occurs after Dec. 31, 1969, but before 
Apr. 15, 1970, has no application to member who beginning his extended 
enlistment on Apr. 15, 1970, is entitled to « mputation of reenlistment 
bonus under par. 10905 of Defense Military Pay and Allowances 


Manual ............ ciisdiieddiiibeddiihddeatschleniieedinibiaeaibhianiaheeanaitay 
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PAY—Continued Page 

Increases—Continued 

Retired pay. (See Pay, retired, increases) 

Retroactive 

Active duty requirement 

Air Force officer subject to mandatory retirement on Jan. 8, 1970, 
under 10 U.S.C. 8921, and pursuant to Uniform Retirement Date Act, 
5 U.S.C. 8301, scheduled to retire Feb. 1, 1970, who was continued on 
active duty until May 25, 1970, to determine his eligibility for disability 
retirement under 10 U.S.C. 1201, is not entitled to retired pay computed 
at increased pay rates prescribed by EB. O. No. 11525, dated Apr. 15, 1970, 
for members on active duty Jan. 1, 1970, in view of restrictions by Secre- 
tary of Defense to effect retroactive pay increases do not apply to persons 
who became entitled to retired or retainer pay after Dec. 31, 1969, but 
before Apr. 15, 1970, prohibition that relates to officer’s Jan. 8, 1970, 
mandatory retirement date. However, for active duty performed before 
or after Jan. 8, officer is entitled to active duty pay computed at in- 
creased rates prescribed in Executive order__....-.-.--.----~-----~-. 258 

Air Force officer whose mandatory retirement date under 10 U.S.C. 
8916 was Apr. 11, 1970, and pursuant to Uniform Retirement Date Act, 
5 U.S.C. 8801, he is retired on May 1, 1970—date that may not be con- 
sidered because of restrictive provisions of 5 U.S.C. 8301(b), in applying 
BE. O. No. 11525, dated Apr. 15, 1970, which retroactively prescribes pay 
increases authorized by act of Dec. 16, 1967, and Federal Employees 
Salary Act of Apr. 15, 1970—is subject to restrictions imposed by Secre- 
tary of Defense in implementing order to effect retroactive pay increases 
do not apply to persons who became entitled to retired or retainer pay 
after Dec. 31, 1969, but before Apr. 15, 1970, and, therefore, officer’s 
retired pay is for computation on basis of active duty pay rate in effect 
on Apr. 11, 1970, date of his mandatory retirement; but he is entitled 
for active duty performed after Dec. 31, 1969, to higher pay rate pro- 
Wiad: her. Fiat ies Cait ciciititinnintintnnptsitidsnitsitttibheniicibdialindiitmalihtaa 258 
Missing, interned, etc., persons 

Pay increases 

Widow and designated beneficiary of Air Force captain held to be in 
missing in action status from Mar. 28, 1969, until that status was termi- 
nated on Mar. 19, 1970, on basis of evidence establishing his death, may 
be paid increase in basic pay provided by Federal Employees Salary Act 
of 1970, and implemented by E. O. No. 11525, for period Jan. 1, 1970, 
retroactive effective date of act, through Mar. 19, 1970, absent contrary 
determination under 37 U.S.C. 556(c) by Secretary of Air Force. While 
Dept. of Defense Memorandum implementing Executive order permits 
retroactive increase in pay for any active service performed in case of 
person “who died” after Dec. 31, 1969, but before Apr. 15, 1970, such 
authority together with sec. 5 of salary act on which it is based is con- 
sidered to have reference to termination of pay because of death........ 148 
Promotions 

Effective date 

Record correction effect 

Fact that Correction‘of Military Records Board on Apr. 11, 1960, 
directed change of records pursuant to 10 U.8.0. 1552, to show that Air 
Force captain had not been twice passed over for promotion to temporary 
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PAY—Continued 

Promotions—Continued 

Effective date—Continued 

Record correction effect—Continued 

grade of major, and that if selected for promotion by next regularly 
scheduled board, promotion was to be effective from date first selection 
board convened, although at same time denying his request for promo- 
tion, does not entitle officer promoted pursuant to 10 U.S.C. 8442 and 
8447(b) on June 27, 1969, effective Feb. 20, 1968, to increased pay prior 
to June 27, 1969, for until promoted, no date could be established for 
commencement of higher pay, and Correction Board limited to making 
changes in existing record, its attempt to control future contingent event 
of promotion is not within purview of 10 U.S.C. 1552. 

Temporary 

Saved pay 
Temporary grade pay higher 

Upon acceptance of permanent appointment pursuant to 10 U.S.C. 5579 
as ensign in Medical Service Corps, Regular Navy, and termination of 
temporarily held rank of lieutenant (jg) to which appointed subsequent 
to serving under permanent appointment as line ensign, officer is not 
entitled to saved pay, for not having suffered reduction in pay “because 
of his former permanent status”—also that of ensign—he is unable to 
meet criteria in 10 U.S.C. 5579(d) for eligibility to have higher pay and 
allowances received under temporary appointment as lieutenant (jg) 


Without effect 

Where disability retirement orders of Air Force major carried out 
recommendations of Physical Evaluation Board who had found officer 
permanently disabled and unfit to perform duties of office, promotion of 
officer to temporary grade of lieutenant colonel within 3 months prior to 
effective date of retirement was without effect and inconsistent with 
governing Air Force regulations; and since officer’s disability was not 
discovered as result of physical examination for promotion to bring 
promotion within purview of 10 U.S.C. 1872(4) and entitle him to retire 
at higher grade, there is no authority for payment of retired pay to officer 
computed on grade of lieutenant colonel 
Readjustment payment to reservists on involuntary release 

What constitutes involuntary 

Pregnancy 

Under 10 U.S.C. 687(a), member of Reserve component, or member of 
Army or Air Force without component, who is relieved from active duty 
“involuntarily,” is entitled to readjustment pay, and since it is manda- 
tory under Air Force Reg. 36-12, which establishes procedures governing 
separation of officers, to discharge woman officer when determination is 
made by medical officer that she is pregnant, she is considered involun- 
tarily separated and entitled to readjustment pay, whether she is sepa- 
rated with or without her consent, sole determining factor being that of 
pregnancy. Therefore, Reserve officer separated without her consent by 
reason of pregnancy who waived hearing and board recommendations 
in 10 U.S.C. 1163(a), having been involuntarily separated, is entitled to 
readjustment pay...._......... 
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PAY—Continued Page 
Rear admirals, ete. 
Active duty grade or rank. (See Pay, active duty, grade or rank, rear 
admirals) 
Officers serving as Judge Advocates General 
Assigned not detailed 
Legislative history of Pub. L. 90-179, which authorized detailing two 
officers—a Navy officer (10 U.S.C. 5149(b)) and a Marine officer (10 
U.S.C. 5149(c) )—as Assistant Judge Advocates General of Navy, entitled 
to rank and grade of rear admiral (lower half) or brigadier general 
while so serving, unless entitled to higher rank or grade under another 
provision of law, evidencing no intent that captain or officer of lesser 
rank receive pay of rear admiral (lower half) or brigadier general, as 
appropriate, the two Navy captains not detailed but assigned as Assist- 
ant Judge Advocates General to avoid creating entitlement to flag rank 
within meaning of 10 U.S.C. 5149(b), having been denied grade of rear 
admiral (lower half) and its benefits, may not be paid under 37 U.S.C. 
SEREA et Cn ni inie eh anid EK BRR tidal 22 
Record correction. (See Military Personnel, record correction) 
Reservists 
Drill pay. (See Pay, drill) 
Pay increases 
Active duty requirement 
Although members of uniformed services are authorized pay increases 
by Pub. L. 90-207, dated Dec. 16, 1967, whenever general schedule of 
compensation for Federal classified employes is increased, Secretary of 
Defense in implementing Federal Employees Salary Act of 1970, under 
authority of sec. 2(b) of EB. O. No. 11525, having determined that member 
is not entitled to increase pursuant to 1970 act unless he was in active 
duty status on date of its enactment—Apr. 15, 1970—-Naval Reserve 
officer injured while on active duty for training from Mar. 9 to Mar. 22, 
1970, who continues on basis of disability to receive benefits provided 
by 10 U.S.C. 6148(a) and 37 U.S.C. 204(i), through Apr. 14, 1970, not 
having been in active duty status on Apr. 15, 1970, is not entitled to retro- 
Rebbe: MCN I Nia siete teri ahem n tice enics atin ecitcndiheaanesliiatiiaiaiaiatile 99 
Retired 
Advancement on retired list 
Evidence of satisfactory service in another service 
Rule in 49 Comp. Gen. 618 to effect that members of armed services 
would be entitled to retired pay based on pay of higher grade, whether 
temporary or permanent, in which member served satisfactorily, even 
though higher grade was in other than service from which he retired, is 
equally applicable to Army members, notwithstanding 10 U.S.C. 3963(a), 
under which members are retired, seems to require that qualifying serv- 
ice be in Army, since that section, as well as 10 U.S.C. 8963(a), involved 
in ruling, have common legislative source. Under 10 U.S.C. 3963(a), 
Secretary is authorized to determine qualification for higher pay; and, 
therefore, there is no objection to administrative settlement of retro- 
active retired pay due that is not barred by 31 U.S.C. 71a, and 10-year 
limitation period begins tb run after final administrative determination 
CL. SRM RARE. HOT R iicicsipieninstiegirivininnccmnimtmnntiimmmmmminbinimmnetii 586 
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Retired—Continued 

Advancement on retired list—Continued 

Pay adjustment 

Members of uniformed services advanced in grade on retired list with- 
out regard to whether their active duty service in higher grade was in 
temporary or permanent grade or whether satisfactory service was in 
same service from which retired may be paid adjustments in retired pay 
from date of retirement, even though required administrative approval 
of satisfactory service was made more than 10 years subsequent to 
retirement, for under rule that claim which by statute is not payable 
until its validity is determined by designated agency does not accrue until 
determination of validity has been made, members’ claims for adjust- 
ment of their retired pay are not barred by act of Oct. 9, 1940, as 10-year 
statute of limitation began to run from date of administrative deter- 
mination of entitlement to higher grade and not date of retirement. 

Since claim which by statute is not payable until its validity is deter- 
mined by designated agency does not accrue until determination of 
validity has been made, it is not barred until 10 years after administra- 
tive determination is made and, therefore, application of act of Oct. 9, 
1940, 10-year statute of limitation, does not take effect until secretarial 
approval of advancement of members on retired list without regard to 
whether satisfactory active duty service was in permanent or temporary 
grade, or in service from which retired. Readjustment payments that 
had been disallowed may be paid administratively, as well as future 
claims, whether retirement was for disability or under 10 U.S.C. 8964, 
and notwithstanding member’s higher grade was in service from which 
retired, and order effecting change to higher grade constitutes date of 
administrative determination of satisfactory service in higher grade when 
issued on same day a8 determination 

Computation 

Multiplier credit 

Although inactive Naval Reserve cadet or midshipman time served 
before July 1949 by Regular Coast Guard officer or enlisted man retiring 
either for years of service, for age, or for disability, may not be credited 
for purpose of retirement, service counts for multiplier credit and in 
accordance with 14 U.S.C. 423, years of service are to be computed under 
10 U.S.C. 1405 (4), due to fact that pursuant to 10 U.S.C. 1838 such serv- 
ice is “service (other than active service) in a Reserve component of an 
armed force.” However, full-time credit may not be given inactive service 
in determining multiplier factor under 14 U.S.C. 428 and 10 U.S.C. 
1405(4), since service is subject to computation method provided in 
10 U.8.0. 1883 (4) 

Concurrent military retired and civilian severance pay 

Upon reduction in force as civilian employee of U.S., retired member 
of uniformed services may not be paid severance pay as 1965 authoriz- 
ing act (5 U.S.C. 5595) excludes payment of severance pay to person 
subject to Civil Service Retirement Act or any other retirement law or 
system applicable to Federal officers or employees or members of uni- 
formed services who at time of separation have fulfilled requirements 
for immediate annuity—a term including retired pay—and prohibition 
against payment of severance pay is applicable without regard to when 
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Retired—Continued 

Concurrent military retired and civilian severance pay—Continued 
member first becomes entitled to military retired pay, or whether he is 
eligible under Dual Compensation Act of 1964 (5 U.S.C. 5531-6534) to 
receive military retired pay concurrently in whole or in part with com- 
pensation of his civilian office or position 

Although civilian position held by retired officer of Regular component 
of uniformed services in U.S. Army Special Services Agency, Europe— 
local nonappropriated fund activity—is position subject to reduction 
of retired pay prescribed by 5 U.S.C. 5532(b), reduction is not required 
in officer’s retired pay as reduction would exceed amount officer receives 
from civilian employment with additional reduction in retired pay, 
result that is not within contemplation of Dual Compensation Act of 
1964, for it is unreasonable to require retired officer to accept smaller 
amount after employment in civilian position with Govt. than amount of 
retired pay he was receiving before that time 

Concurreit military retired and disability compensation 

Prohibition 

Conclusion that exemption provision in Dual Compensation Act (5 
U.S.C. 5532(c)) to requirement that retired pay of Regular officer must 
be reduced when employed as civilian by Federal Govt. (5 U.S.C. 
5532(b)) applies only if retirement was direct result of armed conflict, 
or was caused by instrumentality of war.in wartime, is justified on basis 
of legislative history of provision and its longstanding administrative 
interpretation ; and, therefore, Mross v. United States, 186 Ct. Cl. 165, 
holding that disability—perforated eardrum—that was war-incurred 
but was not disabling and did not constitute significant factor in officer’s 
retirement met requirements of exception to dual compensation restric- 
tion will not be followed as case is based on particular facts involved___ 

Regular Air Force sergeant retired pursuant to 10 U.S.C. 8914, who 
while employed as civilian in Federal Govt. loses use of finger, is not 
entitled to concurrent payment of civilian disability compensation and 
military retired pay on basis the compensation would be paid for per- 
manent partial disability and not temporary total disability, thus 
bringing payment within exception to dual payment prohibition contained 
in 5 U.S.C. 8116(a). In application of limitation in sec. 8116(a), there 
has been no recognition of distinction between temporary and permanent 
disability, as statute makes no such distinction insofar as concurrent 
receipt of military or naval retired pay is concerned, and legislation 
would have to be enacted to permit concurrent payment of retired pay 
and disability compensation 

Disability 

Active duty recall 
Subsequent retirement 

Air Force officer who was placed on temporary disability retired list 
in grade of major effective June 1, 1968, recalled under 10 U.S.C. 1211 to 
active duty in temporary grade of lieutenant colonel for 1 day, June 30, 
1970, with date of rank from July 19, 1968, and then retired for years of 
service under 10 U.S.C. 8911 in grade of lieutenant colonel effective 
July 1, 1970, is entitled to payment of difference in retired pay between 
grades of lieutenant colonel and major for months of June and July 1970, 





1020 INDEX DIGEST 
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Retired—Continued 
Disability—Continued 
Active duty recall—Continued 
Subsequent retirement—Continued 
since prior to July 1, 1970, officer satisfied requirements of 10 U.S.C. 
1211(a) (1). The officer’s entitlement to retired pay at higher grade for 
2 months involved is not under 10 U.S.C. 8963(a), as he only “served” 
1 day in temporary grade, but under 10 U.S.C. 8961, which authorizes 


officer to retire in grade he “holds” not the grade in which he “served” 
on date of retirement 
Disability found prior to eligibility for promotion 


Where disability retirement orders of Air Force major carried out 


recommendations of Physical Evaluation Board who had found officer 
permanently disabled and unfit to perform duties of office, promotion of 
officer to temporary grade of lieutenant colonel within 3 months prior 
to effective date of retirement was without effect and inconsistent with 
governing Air Force regulations; and since officer’s disability was not 
discovered as result of physical examination for promotion to bring 
promotion within purview of 10 U.S.C. 1872(4) and entitle him to retire 
at higher grade, there is no authority for payment of retired pay to 
officer computed on grade of lieutenant colonel__________-----------~-- 
Disability retirement and promotion simultaneously effective 


Computation of retired and severance pay 
Officer of uniformed service whose physical disability was not con- 
sidered disqualifying prior to physical examination qualifying him for 
promotion denied by Physical Evaluation Board, upon his subsequent 
simultaneous transfer as second lieutenant to temporary disability 


retired list under 10 U.S.C. 1202 and advancement to grade of first 


lieutenant under cl. (4) of 10 U.S.C. 1872, is entitled to retired pay 
and disability severance pay computed on basis of higher grade; and 
since first determination of physical disability dfd not disqualify officer 
for service, disqualifying disability for which he was retired may be 
considered as having been discovered as result of physical examination 


for promotion within purview of cl. (4) of 10 U,8.0, 1872 


Physical examination for promotion determination 
Major in Air Force Reserves, who before recommended promotion 
to grade of lieutenant colonel could take effect was retired under 10 
U.S.C. 1201, effective July 9, 1970, with 80-percent disability, and who 


had undergone two physical examinations, one in connection with 
“projected voluntary retirement,” other incident to disability retirement, 
is not entitled to retired pay computed at higher grade, as disability for 
which officer was retired was not found to exist as result of physical 
examination for promotion within meaning of 10 U.S.C. 1872(3), nor are 
examinations within purview of Brandt v. United States, 155 Ct. Cl. 345, 
holding that where physical exminations in connection with promotion 


and retirement are given close together, physical disability can be said 
to be result of examination for promotion 

Foreign residence effect 

Air Force master sergeant retired under 10 U.S.C. 8914 with over 20 
years of service, who during those years retained Canadian citizenship 
and returned to Canada to reside when he retired, is entitled to be retired 
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Retired—Continued 


Foreign residence effect—Continued 


with retired pay as authorized in Formula C, 10 U.S.C. 8991. Member, 
permitted to enlist as alien and to be sworn in without restrictions pursu- 
ant to 10 U.S.C. 8253(c), was accepted without restrictions and became 
“regular enlisted member of Air Force” within purview of 10 U.S.C. 
8914, entitled upon retirement to be member of Air Force Reserve with 
obligation to perform active duty until service credits equal 30 years of 
both active and inactive service; and, therefore, so long as allegiance 


status remains unchanged, Canadian residency does not constitute bar 
Cd -wacatent ek OI We iiacciccb eben Batinnc bb tdpnhniteatiitaeimennnien 


Grade, rank, etc., at retirement 
Service in higher rank than at retirement 
Rule in 49 Comp. Gen. 618 to effect that members of armed services 
would be entitled to retired pay based on pay of higher grade, whether 
temporary or permanent, in which member served satisfactorily, even 
though higher grade was in other than service from which he retired, 
is equally applicable to Army members, notwithstanding 10 U.S.C. 


3963(a), under which members are retired, seems to require that qualify- 
ing service be in Army, since that section, as well as 10 U.S.C. 8963(a), 
involved in ruling, have common legislative souree. Under 10 U.S.C. 
3963(a), Secretary is authorized to determine qualification for higher 


pay ; and, therefore, there is no objection to administrative settlement of 


retroactive retired pay due that is not barred by 31 U.S.C. Tla, and 10- 


year iimitation period begins to run after final administrative determina- 
tion of satisfactory service 
Members of uniformed services advanced in grade on retired list with- 


out regard to whether their active duty service in higher grade was in 


temporary or permanent grade or whether satisfactory service was in 


same service from which retired may be paid adjustments in retired pay 
from date of retirement, even though required administrative approval of 
satisfactory service was made more than 10 years subsequent to retire- 
ment, for under rule that claim which by statute is not payable until its 


validity is determined by designated agency does not accrue until deter- 


mination of validity has heen made, members’ claims for adjustment of 
their retired pay are not barred by act of Oct. 9, 1940, as 10-year statute of 
limitation began to run from date of administrative determination of en- 
titlement to higher grade and not date of retirement 

Since claim which by statute is not payable until its validity is deter- 


mined by designated agency does not accrue until determination of 


validity has been made, it is not barred until 10 years after administra- 
tive determination is made and, therefore, application of act of Oct. 9, 
1940, 10-year statute of limitation, does not take effect until secretarial 
approval of advancement of members on retired list without regard to 
whether satisfactory active duty service was in permanent or temporary 
grade, or in service from which retired. Readjustment payments that had 
been disallowed may be paid administratively, as well as future claims, 
whether retirement was for disability or under 10 U.S.C. 8964, and 
notwithstanding member's higher grade was in service from which re- 
tired, and order effecting change to higher grade constitutes date of ad- 
ministrative determination of satisfactory service in higher grade when 
issued on sane day as determination 
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PAY—Continued 
Retired—Continued 
Increases 
Cost-of-living increases 
Active duty recall 
In recomputing retired pay under 10 U.S.C. 1401a and 1402(a) for 
member of uniformed services who served on active duty for 2 years sub- 
sequent to retirement, Consumer Price Index changes should be reflected 
by increasing retired pay by only percent that applicable base index 
exceeds index for calendar month immediately preceding month in which 
active duty pay rate upon which retired pay is based became effective. 
48 Comp. Gen. 398 and B-166335, June 4, 1969, modified 
Entitlement 
Air Force officer subject to mandatory retirement on Jan. 8, 1970, 
under 10 U.S.C. 8921, and pursuant to Uniform Retirement Date Act, 5 
U.S.C. 8801, scheduled to retire Feb. 1, 1970, who was continued on 
active duty until May 25, 1970, to determine his eligibility for disability 
retirement under 10 U.S.C. 1201, is not entitled to retired pay computed 
at increased pay rates prescribed by PB. O. No. 11525, dated Apr. 15, 
1970, for members on active duty Jan. 1, 1970, in view of restrictions by 
Secretary of Defense to effect retroactive pay increases do not apply 
to persons who became entitled to retired or retainer pay after Dec. 31, 
1969, but before Apr. 15, 1970, prohibition that relates to officer’s Jan. 8, 
1970, mandatory retirement date. However, for active duty performed 
before or after Jan. 8, officer is entitled to active duty pay computed 
at increased rates prescribed in Executive order 
Air Force officer whose mandatory retirement date under 10 U.S.C. 
8916 was Apr. 11, 1970, and pursuant to Uniform Retirement Date Act, 
5 U.S.C. 8801, he is retired on May 1, 1970—date that may not be con- 
sidered because of restrictive provisions of 5 U.S.C. 8301(b), in apply- 
ing B. O. No. 11525, dated April 15, 1970, which retroactively prescribes 
pay increases authorized by act of Dec. 16, 1967, ‘and Federal Employees 
Salary Act of Apr. 15, 1970—is subject to restrictions imposed by Secre- 
tary of Defense in implementing order to effect retroactive pay in- 
creases do not apply to persons who became entitled to retired or retainer 
pay after Dec. 31, 1969, but before Apr. 15, 1970, and, therefore, officer’s 
retired pay is for computation on basis of active duty pay rate in 
effect on Apr. 11, 1970, date of his mandatory retirement; but he is en- 
titled for active duty performed after Dec. 31, 1969, to higher pay rate 
provided by Executive order 
Reduction 
Civilian employment 
Conclusion that exemption provision in Dual Compensation Act (5 
U.S.C. 5532(c)) to requirement that retired pay of Regular officer must 
be reduced when employed as civilian by Federal Govt. (5 U.S.C. 5582 
(b)) applies only if retirement was direct result of armed conflict, or 
was caused by instrumentality of war in wartime, is justified on basis 
of legislative history of provision and its longstanding administrative 
interpretation ; and, therefore, Mross v. United States, 186 Ct. Cl. 165, 
holding that disability—perforated eardrum—that was war-incurred 
but was not disabling and did not constitute significant factor in officer’s 
retirement met requirements of exception to dual compensation restric- 
tion will not be followed as case is based on particular facts involved... 480 
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PAY—Continued 
Retired—Continued 
Re-retirement 


Recomputation of retired pay 
In recomputing retired pay under 10 U.S.C. 1401a and 1402(a) for 


member of uniformed services who served on active duty for 2 years 
subsequent to retirement, Consumer Price Index changes should be 
reflected by increasing retired pay by only percent that applicable base 
index exceeds index for calendar month immediately preceding month 
in which active duty pay rate upon which retired pay is based became 
effective. 48 Comp. Gen. 398 and B-166335, June 4, 1969, modified 

Retention after age and service qualifications 

Service credits 
Basis for retention 

Retention beyond age 60 of Air Force sergeant under par. 140(2) of 
Air National Guard Regulation 39-10 to permit him to complete 26 years 
of military service for pay purposes in recognition of “long and distin- 
guished military service” would not satisfy requirement of 10 U.S.C. 
676 that Secretary concerned order retention in service for purpose 
of acquiring additional service credits only if services are military re- 
quirement; and sergeant retired under 10 U.S.C. 1331 and 1401, and 
authorized retired pay on basis of “with over 22 but less than 26 years” 
of non-Regular service, therefore, is not eligible for retired pay com- 
puted at pay rate of over 26 years of military service 

Waiver for civilian retirement benefits 

Revocation 

A retired member of uniformed services whose military service upon 
retirement from civilian employment is not used to establish civil serv- 
ice annuity eligibility but is only used in computation of annuity to 
increase amount payable, may withdraw his waiver of retired pay and 
have pay reinstated as no double benefit would result from same service 
by terminating use of military service to compute civil service annuity 
and reinstating retired pay, and 5 U.S.C. 8332(e) provides that civil 
service retirement does not affect right of employee to retired pay, pen- 
sion, or compensation in addition to annuity payable upon retirement 
from Federal civilian service 
Saved 

Temporary promotions 

Upon acceptance of permanent appointment pursuant to 10 U.S.C. 
5579 as ensign in Medical Service Corps, Regular Navy, and termination 
of temporarily held rank of lieutenant (jg) to which appointed subse- 
quent to serving under permanent appointment as line ensign, officer 
is not entitled to saved pay, for not having suffered reduction in pay 
“because of his former permanent status”’—also that of ensign—he is 
unable to meet criteria in 10 U.S.C. 5579(d) for eligibility to have higher 
pay and allowances received under temporary appointment as lieutenant 
C35). :GRVOR Att DID ctissacnchichtitndtntdtbeidsniee el a 
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PAY—Continued 


P 
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Service credits 

Inactive time 

Coast Guard military personnel 

Inactive Naval Reserve cadet or midshipman time served before July 
1949 by Regular Coast Guard officer or enlisted man retiring either for 
years of service under 14 U.S.C. 291, 292, 354, or 355, for age pursuant 
to 14 U.S.C. 293 or 358, or for disability as provided in ch. 61, Title 10, 
U.S. Code, is not allowable for purpose of retirement. Sec. 291, in pro- 
viding for voluntary retirement of commissioned officers after 20 years of 
service requires such service to have been “active service,” word “serv- 
fice” in secs. 292, 354, and 355, authorizing voluntary retirement for com- 
missioned officers after 30 years, and for enlisted men after 30 or 20 
years, has been interpreted since 1948 as “active service,” secs. 293 and 
353 in providing for compulsory retirement at age 62 make no references 
to years of service; and under 10 U.S.C. 1208 disability retirement is com- 
puted on basis of active service 

Although inactive Naval Reserve cadet or midshipman time served 
before July 1949 by Regular Coast Guard officer or enlisted man retiring 
either for years of service, for age, or for disability, may not be credited 
for purpose of retirement, service counts for multiplier credit and in ac- 
cordance with 14 U.S.C. 423, years of service are to be computed under 
10 U.8.C. 1405 (4), due to fact that pursuant to 10 U.S.C. 1338 such serv- 
ice is “service (other than active service) in a reserve component of an 
armed force.” However, full-time credit may not be given inactive 
service in determining multiplier factor under 14 U.S.C. 423 and 10 
U.S.C. 1405 (4), since service is subject to computation method provided 
in 10 U.S.C. 1383 (4) 

In crediting inactive Naval Reserve cadet or midshipman service per- 
formed before July 149 by Regular Coast Guard officer or enlisted man 
for retirement purposes, there is no distinction to be drawn between 
status of “Cadet, MMR, USNR,” or “Midshipmah, MMR, USNR,” inas- 
much as persons having either status are regarded as members of U.S. 


AYMENTS 
Checks. (See Checks) 
Contracts. (See Contracts, payments) 
ERSONAL SERVICES 
Private contract ». Government personnel 
Employment recruiting 
Contracts with District of Columbia Urban Corps, part of D.C. Govt., 
and similar Urban Corps and other organizations, including profit-mak- 
ing organizations, in other localities may not be entered into by Federal 
agencies for purpose of recruiting students and dealing with educational 
institutions because type of services contemplated can be performed more 
economically and feasibly by their own personnel. Even if contract ar- 
rangement were permitted with D.C. Urban Corps, “override” payable 
would constitute reimbursement to D.C. Govt. that is barred by sec. 601 
of Peonomy Act of 1982 (31 U.S.C. 686) ; moreover, any payment received 
would be for deposit into Treasury of U.S. to avoid augmentation of D.C. 
appropriation used to fund Corps 





POST OFFICE DEPARTMENT 
Contracts 
Labor stipulations 
Davis-Bacon Act 
Contracts for repainting mailboxes at their stationary positions, work 
that is regular, continuous and recurring, and is performed in accord- 
ance with Post Office Dept.’s Letter Box Maintenance Handbook ap- 
proximately every 36 months, are subject to Davis-Beacon Act, 40 U.S.C. 
276a, an act that is applicable to contracts in excess of $2,000 for painting 
and decorating of public buildings and works, whether performed in con- 
junction with original construction or as regular mnintenance, and mail- 
boxes are within contemplation of term “public works,” which term en- 
compasses any Govt-owned facility necessary for carrying on commu- 
nity life and to cover any article or structure that is placed, either per- 
manently or temporarily, at particular location to serve public purpose_-_ 
Employees 
Transfers 
During retroactive period of compens2tion increases 
Former General Schedule employees of Post Office Dept. who trans- 
ferred to higher General Schedule position in another agency between 
Aug. 12, 1970, date of enactment of Postal Reorganization Act, which 
provides approximately 8-percent salary increase, and effective date of 
act, first pay period beginning on or after Apr. 16, 1970, are entitled to 
have “not less than two-step increase” authorized in 5 U.S.C. 5334(b) 
for employees who are promoted or transferred, computed on revised 
General Schedule rate of Post Office Dept.; for in absence of specific 
language to contrary, rule for application is that retroactive salary in- 
creases apply as if increase had been in force and effect at time of 
change: of: statan: of :nempleye@.niss so ns es ee ees 
Where agency has policy to extend benefit of highest previous rate rule 
prescribed in 5 U.S.C. 5334(a), salary of employee who left Post Office 
Dept. during retroactive period between enactment of Postal Reorganiza- 
tion Act and its effective date may be adjusted to reflect increase au- 
thorized by act; and where agency does not have established policy, 
but did give employee benefit of last Post Office Dept. rate, it is within 
agency’s discretion whether or not to adjust employee’s salary to reflect 
increase in Post Office rate. However, sec. 531.203(d) (4) of Civil Serv- 
ice Commission Regs. relating to general increases in General Schedule 
and not to special increases, employee who was not on rolls at time of 
enactment of Reorganization Act may not be given benefit of increased 
rate for purposes of “highest previous rate” rule 
Mails 
Transportation 
Emergency contracts 
Authority in 49 U.S.C. 1875(h) to use air taxi mail service contracts 
in event of emergency caused by flood, fire, or other calamitous visitation 
may not be exercised upon occurrence of any unforeseen event which 
renders normal mail transportation facilities unavailable, such as sud- 
den loss of RPO train schedule, or unexpected closing of airport runway 
causing certified air carriers to temporarily suspend service at airport; 
for under the “ejusdem generis” rule of construction, general words 
“calamitous visitation” are restricted by particular terms “flood or fire,” 
and term “calamity” supposes continuous state produced by natural 
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POST OFFICE DEPARTMENT—Continued 
Mails—Continued 
Transportation—Continued 
Emergency contracts—Continued 
causes. Nonconforming existing contracts should be terminated as soon 
as practicable, and any temporary arrangements made under Postal Re- 
organization Act should be terminated when emergency ceases 
Star route contracts 
Readjustment compensation 
Method of computation 
The unilateral change by Post Office Dept. from so-called “operating 
ratio method” to new formula to determine readjustment of compensa- 
tion under star route contracts pursuant to 39 U.S.C. 6428 whereby 
increases in profit are governed exclusively by additional capital ex- 
penditures incurred through purchase or maintenance of capital goods 
is not prohibited by statute, and denial of adjustment is not considered 
dispute concerning question of fact within meaning of “Disputes” 
clause of contract. Although sec. 6423 gives star route contractor right 
to ask for readjustment of compensation and to expect reasonable return, 
Postmaster General has discretionary authority to determine that operat- 
ing ratio method converts star route contract into undesirable type 
of cost-plus contract whereby profit is allowed as percentage cost. 
Strikes 
Duty performance by military reservists 
Duties performed by civilian employees who as Reserves of Armed 
Forces and National Guardsmen were called into active military service 
pursuant to Presidential Proc. 3972, dated Mar. 23, 1970, to carry out 
work of striking Postal Service employees are considered military aid to 
enforce law within meaning of 5 U.S.C. 6823(c), as military service was 
performed in order to cause laws relating to Post Office to have force 
and to protect mail; therefore, employees are entitled because of such 
service to military leave prescribed by 5 U.S.C."6323(¢), and their pay 
should be adjusted to comply with 5 U.S.C.°5519 by crediting military 
pay against civilian compensation payable to employees 
POSTAL SERVICE, UNITED STATES ‘ 
Appropriations 
Transferred from Post Office Department 
Status 
Although utilization by Postal Service of obligated and unobligated 
appropriations available to Post Office Dept. on July 1, 1970, effective 
date of transition of its functions to Postal Service is permitted under 
89 U.S.C. 2002(a) (2), unobligated balances for fiscal year 1970 and 
prior years that had reverted to Treasury pursuant to 31 U.S.C. 701 
would require act of Congress to be made available to Postal Service 
for liquidation of valid obligations. However, 1971 appropriations need 
not be included in any reappropriation of funds.since they had not ex- 
pired for obligation or reverted to Treasury. Notwithstanding 39 U.S.C. 
1005(e) requires Postal Service to assume obligation to pay for annual 
leave that accrued to employees before and after transition, since such 
leave is not chargeable to unexpended balances of prior year appro- 
priations transferred to Service, Federal Govt. pursuant to 39 U.S.C. 
2002(a)(2) is liable for payments. 
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POSTAL SERVICE, UNITED STATES—Continued 
Authority 
Relieve, compromise, or settle relief cases 
The new sec. 39 U.S.C. 2601(b), which places responsibility to relieve, 
compromise, or otherwise settle relief cases concerning Postal matters 
in Postal Service and removes U.S. GAO from process does not have 
effect of setting aside decisions already made by GAO on relief matters 
under 31 U.S.C. 82a—1 or 39 U.S.C. 2401. Although procedural or remedial 
statutes such as 39 U.S.C. 2601(b) are not subject to general rule against 
retroactive application and they apply to all accrued, pending, and future 
actions, steps already taken, pleadings, and all things done under old 
law stand, unless contrary intent is manifested. Since change in proce- 
dural law does not operate retroactively, new authority of 39 U.S.C. 
2601(b) does not extend to affect, change, or modify actions taken by 
GAO on postal relief matters prior to effective date of section 
Postal Reorganization Act 
Employee salary increases 
“Highest previous salary rule.” (See Compensation, postal service, 
rates, highest previous rate, Postal Reorganization Act increases) 
Rural mail carriers 
Equipment maintenance allowance 
“Scheduled” work requirement 
Equipment maintenance allowance to rural mail carriers authorized 
under 39 U.S.C. 3543(f) would not be payable to carriers on five 
Monday national holidays established by Pub. L. 90-363, approved 
June 28, 1968, if carriers were not scheduled to work on those days 
and so notified in advance. Applying construction of act of Feb. 28, 1925, 
former similar authority for paying allowance, to effect allowance is 
payable “in the same manner as payment for regular compensation” and 
on basis of miles “scheduled,” it follows U.S. Postal Service is not re- 
quired to pay allowance if rural mail carriers are notified in advance 
that they will not be scheduled or required to deliver mail on their routes 
on particular day when they otherwise normally would do so. 
PROPERTY 
Public 
Damage, loss, etc. 
Freight charges 
Delivery accomplishment 
Freight charges claimed on overseas shipment that moved under GBL 
identifying shipment as frozen foods aud which was refused at destina- 
tion when it was discovered shipment contained meat as vessel had made 
several stops at ports considered to be infected areas for meat products, 
may not be allowed, even though part of shipment was returned to 
origin point in U.S., meat having been jettisoned at sea because its return 
was prohibited under Dept. of Agriculture regulation, as Consignee’s 
Certificate of Delivery on GBL was not and could not have been accom- 
plished without delivery of shipment —condition precedent to liability 
Sow Delaal CN kissin th kit mista Hina sp ctpmeint edie dees 
Recovery disposition 
Moneys received from carriers by National Credit Union Administra- 
tion (NCUA) in settlement for goods lost or damaged in transit that 
were shipped in connection with operations of Administration should be 
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PROPERTY—Continued 
Publio—Continued 
Damage, loss, etc.—Continued 
Recovery disposition—Continued 
deposited for credit to account of Administration and not general fund 
of Treasury since miscellaneous receipts rule (81 U.S.C. 484) is not for 
application, as operating funds of NCUA are not provided by annual 
appropriations but by fees and assessments upon credit unions pursuant 
to 12 U.S.C. 1755, which provides for deposit of collections from credit 
unions with Treasurer of U.S. for credit to account of Administration___ 
Private use 
Authority 
Lease of land adjacent to Visitors’ Information Center at John F. Ken- 
nedy Center, Fla., for construction of nondenominational chapel from 
funds raised by public subscription is pursuant to Art. IV, sec. 3, cl. 2 
of Constitution of U.S., a congressional and not executive function, unless 
otherwise specifically provided by statute, and leasing authority in sec. 
203(b) (3) National Aeronautics and Space Act of 1958, as amended 
(42 U.S.C. 2478(b)(8)), does not appear to be intended as specific 
authority for execution of proposed 30-year lease. Therefore, because 
of nature of its use, land within Federal enclave should not be leased 
without congressional approval of chapel construction, and payment 
of annual rental has no significance in considering lack of specific 
CIE 00 RE nis io i ibeccenkcscwncence 
Services furnished by municipalities 
Service charge levied on each ton of refuse deposited at county in- 
cinerator by Federal agencies or their contractors, which is not imposed 
on residents or non-Federal tax-exempt users including State agencies 
where cost of operation and maintenance of incinerator is borne by 
general tax revenues and county’s authority to levy tax is doubtful, is in 
nature of tax to which U.S. is immune; and placement of U.S. in separate 
category from other property tax-exempt entities for purpose of imposing 
charge is unreasonable and discriminatory ‘classification on the part of 
county and, therefore, payment of charge is unauthorized. However, 
payment of charge may continue to be made under contracts including 
charge and providing for refund upon resolution of matter 
Surplus 
Disposition. (See Sales) 
PUBLIC LANDS 
Acquisition 
Subway construction 
In development of rail rapid transit system, Board of Directors of 
Washington Metropolitan Area Transit Authority—instrumentality cre- 
ated by Compact with consent of Congress—may acquire lands under 
administration of National Park Service of Dept. of Interior, and should 
cash be paid for appraised value of parklands, cash is for deposit into 
Treasury in accordance with 31 U.S.C. 484. However, if congressional 
approval is sought to use money to replace surface parklands, amount 
received by Dept. may be held in escrow for period not to exceed 2 years. 
Furthermore, under provisions of Compact, Board has authority to pur- 
chase land to replace surface parklands needed for transit purposes.__-_ 
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QUARTERS ALLOWANCE 
Dependents 
Quarters occupancy prevented by “competent authority” 
Although par. 30221 of the Dept. of Defense Pay and Allowances En- 
titlements Manual and 37 U.S.C. 403(d) provide for payment of basic 
allowance for quarters when because of orders by competent authority 
the dependents of member of uniformed services are prevented from 
occupying assigned quarters, where Govt. arranges for movement of 
household goods of Army officer to family type quarters designated ade- 
quate and move is not accomplished by effective date stated in assignment 
| order, payment of basic allowance for quarters with dependents to 

officer may not be continued beyond effective date of quarters assign- 

nent as transportation contract does not constitute “competent au- 
' thority” required to create entitlement to allowance after effective date 
OO Bi i i cndsecsineensteniabdenignttieinniaie ne eennitlides.. 174 

REAL PROPERTY 
Acquisition 
Owners, etc., moving expenses 
Statute of limitation for claiming 

Requirement in Pub. L. 85-433, May 29, 1958, that claim for moving ex- 
penses incurred incident to conveying lands to U.S., supported by itemized 
statement of expenses, losses, and damage, must be “submitted to the 
Secretary within one year from date upon which the premises involved 
are vacated” is unambiguous and not subject to construction and, there- 
fore, neither expenses incurred before expiration of year and not claimed, 
nor additional expenses incurred after expiration of statutory period 
may be reimbursed. However, persons displaced after Jan. 2, 1971, by 

f acquisition of real property by U.S. should be compensated for moving 
and related expenses under Pub. L. 91-646, which replaces 1958 act and 
| provides for head of each Federal agency to establish regulations and 
i Sea is a Oi aos ssa sieliiciinieibes chine alata edna 822 
j When decision of Comptroller General contains instructions for cor- 
rective action in regard to departmental policy, Secretary concerned 
is required under sec. 236 of Legislative Reorganization Act of 1970, 
84 Stat. 1140, 1171, to submit written statements as to action taken not 
later than 60 days after date of decision to Committees of Govt. Opera- 
tions of both houses and to Committees on Appropriations in connection 
with request for appropriations made more than 60 days after date of 
decision, action that Dept. of Interior is required to take incident to 
recommendation that Bur. of Sport Fisheries and Wildlife correct its 
Realty Manual to reflect proper application of Statute of Limitation 
in Pub. L. 85-483 regarding submission of expenses incurred in moving 
Dei Wan COI Te Ei aictacicsevitthiincopuicbceattintiniaiecgeliciiadintsditpaaiaimeipihiiniaiien s,m 
Surplus Government property 

Sale 

Price sufficiency 

Withdrawal of opportunity afforded high bidder to increase its bid 
for purchase of Govt. real property which was submitted in amount less 
than estimated value of property and rejection of bid upon receipt of late 
higher bid in excess of appraised value of property where late delivery of 
bid sent by special delivery certified airmail was due solely to delay in 


449-795 O - 72 - 67 
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REAL PROPERTY—Continued 
Surplus Government property—Continued 
Sale—Continued 
Price sufficiency—Continued 
mails for which bidder was not responsible was in accord with procedure 
prescribed in sec. 101-47, 305-1 of Title 41, Code of Federal Regs. which 
governs disposal of surplus real property, and award made to highest 
bidder will not be disturbed, and it is immaterial that displaced high 
bidder had been advised to hand carry its bid to insure timely delivery 
and was not given advance notice of sale 
REGULATIONS 
Implementing procedures 
Monroney Amendment 
Wage adjustments 
In retroactive application of Monroney Amendment wage schedule, 
5 U.S.C. 5341(c), pursuant to U.S. Civil Service Bulletin No. 5382-9, 
dated Sept. 23, 1970, when comparison of individual wage payments 
evidences previous wage schedule payments were less than employee is 
entitled to under Monroney Amendment, employee should be paid differ- 
ence; and if previous payment was greater than amount due under 
amendment, employee may retain difference. However, where comparison 
of individual payments shows that underpayments equal over payments, 
no payment is due employee 
RESERVE OFFICERS’ TRAINING CORPS 
(See Military Personnel, Reserve Officers’ Training Corps) 
RETIREMENT 
Civilian 
Service credits 
Military service 
Effect on social security benefits 
When retired member of uniformed serviees employed as civilian 
becomes eligible for old age and survivor insurance benefits under Social 
Security Act, 42 U.S.C. 402, withdrawal of his waiver of military pay and 
exclusion of his military service from computation of his civil service an- 
nuity would not result in payment of double’ benefit if military service 
had not been used to establish civil service annuity eligibility but was 
used only in computation of annuity amount payable 
Waiver of retired pay 
A retired member of uniformed services whose military service upon 
retirement from civilian employment is not used to establish civil 
service annuity eligibility but is only used in computation of annuity to 
increase amount payable, may withdraw his waiver of retired pay and 
have pay reinstated as no double benefit would result from same service 
by terminating use of military service to compute civil service annuity 
and reinstating retired pay, and 5 U.S.C. 8332(e) provides that civil 
service retirement does not affect right of employee to retired pay, pen- 
sion, or compensation in addition to annuity payable upon retirement 
from Federal civilian service 
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RIGHTS, VESTED v. DISCRETIONARY 
Military matters 
Retroactive orders 
Treatment of Fort Stewart and Hunter Army Airfield, located 40 miles 
apart, as one installation with one staff which resulted in movement 
of military and civilian personnel freely between both installations with- 
out competent orders and directing permanent change-of-station or 
performance of temporary duty may not be corrected by issuance of retro- 
active orders to confirm assignments and authorize travel allowances 
for temporary duty or permanent change-of-station allowances incident 
to assignments, even though for purposes of Joint Travel Regs., installa- 
tions are considered different stations since retroactive orders would 
be without effect to change vested rights of personnel involved 
Statutory amendments 
Retroactive application 
Rule 
The 1970 amendment to Omnibus Crime Control Act of 1968, which 
makes clear that personnel compensation limitations only apply to 
restrict use of grant funds for payment of police and other regular law- 
enforcement personnel and not to support services, may be retroactively 
applied to unobligated and unspent block grants awarded for fiscal 
years 1969 and 1970 on matching basis by Law Enforcement Assistance 
Administration under 1968 act to States for subgranting, as well as to 
“discretionary” grants made to States or directly to cities and coun- 
ties, as rule against retroactive application of Statutes—absent clear 
intent to the contrary—pertains to enactment that would prejudicially 
affect vested rights, or legal character of past transactions, whereas 
1969 and 1970 fiscal year grant funds committed by Govt. are yet to be 
obligated by States_ 
ROADS AND TRAILS 
(See Highways) 
SALES 
Bids 
Identical 
Awards made under sales invitation for bids on basis of lots drawn 
by three bidders who had submitted identical bids because there was 
no other evidence of collusive bidding, where Justice Dept. had taken no 
action on report of receipt of identical bids, and bid prices submitted 
were reasonable, were not proper, even though provisions of DOD Man- 
ual 4160.21-M were followed. Although awards will not be disturbed, 
steps should be taken to obtain in future surplus sales the full and unre- 
stricted competition contemplated by competitive bidding system and to 
avoid acceptance of reasonable bid prices as substitute for adequate 
competition ; and if circumstances do not permit reasonable determina- 


tion that price competition was adequate, sales should be resolicited__-_ 
Late 


Bidder not responsible 
Withdrawal of opportunity afforded high bidder to increase its bid 
for purchase of Govt. real property which was submitted in amount less 
than estimated value of property and rejection of bid upon receipt of 
late higher bid in excess of appraised value of property where late de- 
livery of bid sent by special delivery certified airmail was due solely to 





1032 INDEX DIGEST 


SALES—Continued 
Bids—Continued 
Late—Continued 
Bidder not responsible—Continued 
delay in mails for which bidder was not responsible was in accord with 


procedure prescribed in sec. 101-47, 805-1 of Title 41, Code of Federal 


Regs. which governs disposal of surplus real property, and award made 
to highest bidder will not be disturbed, and it is immaterial that dis- 
placed high bidder had been advised to hand carry its bid to insure 
timely delivery and was not given advance notice of sale 


Mistakes 


“Apparent on face of bid” requirement 


Bid on surplus steel bars offering unit and extended prices that were 
incompatible with footage shown in sales invitation, and which was 
verified as intending to buy steel at total bid price reflected in bid, 
thus making it highest bid received, may not be accepted. While both 
DSAM Disposal Manual and par. 2-406.2 of Armed Services Procure- 
ment Reg. authorize correction of clerical mistake “apparent on the face 


of the bid,” since error could have occurred in either unit or bid price, 
mistake is not apparent, as intended bid cannot be ascertained from bid 
itself; and bid correction, even if pecuniarily advantageous to Govt., 
would be harmful to competitive system 
Disclaimer of warranty 

Erroneous description 

Relief generally 

Under invitations for bids to dispose of surplus property on “as is 
and “where is” basis, bidders advised that estimated weight of items 
offered were not guaranteed and urged to inspect property are not en- 
titled to price adjustment for weight shortages if descriptive information 
used by holding activity was best available, or if not available, weight 
estimate was based on visual insnection of property because it would 
not have been feasible to weigh individual items. However, relief may 
be granted where contracting officer had actual or constructive notice 
of misdeseription before award, or holding activity unexplainedly almost 
tripled weight which had been accurately shown in rough draft of sales 
writeup ........ 
Property descript 

Rule 

Rule to be derived from past decisions of Comntroller General relating 
to claims for alleged misdescrintion of surplus property where no guar- 
antee provisions were incorporated in invitation is that holding author- 
ity, including property disposal officer, should be held to use of best 
information available, accuracy of which may be relied on if not inter- 
nally inconsistent, but if information {s contradictory or inconsistent, 
holding activity has duty to select on some reasonable basis descriptive 
information to be used. If no information ts available, holding activity 
has duty to develop description of property on reasonable basis, taking 
into consideration circumstances and effort in relation to probable 
value. Errors in judgment or typographical errors by holding activity 
would not per se violate rule 
Real property. (See Real Property, surplus Government property, sale) 
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SAVINGS DEPOSITS 


Retroactive deposits 

Military personnel 
Administrative error adjustments 
Missing, interned, etc., persons 


Additional amounts due missing member of uniformed services not 
as result of correction of records pursuant to 10 U.S.C, 1552, but simply 


because amounts due were not credited through administrative over- 
sight, may be retroactively deposited in Uniformed Services Savings 
Deposit Program (10 U.S.C. 1035(e)) commensurate with date deposit 
accrued, for it would be contrary to congressional intent in enacting 


Savings Deposit Program to prevent deposits from being made as they 
accrued merely because of administrative errors 
Record correction adjustments 
Missing, interned, etc., persons 


When as result of correction of records under 10 U.S.C. 1552 member 
of uniformed services in missing status becomes entitied to item of pay 
or allowance retroactively, amount due member may be deposited retro- 
actively in Uniformed Services Savings Deposit Program established by 
Pub. L. 90-122 (10 U.S.C. 1035(e)), in same manner as if his original 
records had shown same information contained in corrected records, and 
record as corrected should show amounts and dates of all deposits made 
pursuant to corrected record 


SELECTIVE SERVICE SYSTEM 

Boards 

Employees 

Status 

Executive secretaries of local Selective Service boards who are given 
career or career-conditional appointments with 10-year time limitation, 
subject to reappointment for another 10-year term, separation, or reas- 
signment to another position pursuant to 50 U.S. C. App. 460(b) (4). hold 
positions of permanent continuing nature and their appointments are 
considered to be in competitive service. making them eligible. npon 
termination of their employment to severance pay provided under 5 
U.S.C. 5695(n)(2) for temporary relief of employees separated from 
Federal service since exclusion of employees serving under appointment 
with “definite time limitation” from entitlement to severance pay does 
Ot Geper Ul GweCwrrve Hecretnnees 6. 62 ee 

SNCTAL SECURITY 

Coverage 

Retired military nersonnel 

Emnloyment by Federal Government 

When retired member of uniformed services employed as civilian be- 
comes eligible for old age and survivor insurance benefits under Social 
Securitv Act, 42 U.S.C. 402, withdrawal of his waiver of military pay and 
exctusion of his military service from computation of his civil service 
annuity would not result in nayment of double benefit if military service 
had not been used to establish civil service annuity eligibility but was 
used only in computation of annuity amount payable__......-.-._----- 80 
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STATES 
Federal aid, grants, etc. 
Restrictions imposed by law 
Removal 
Retroactive application 

The 1970 amendment to Omnibus Crime Control Act of 1968, which 
makes clear that personnel compensation limitations only apply to re- 
strict use of grant funds for payment of police and other regular law- 
enforcement personnel and not to support services, may be retroactively 
applied to unobligated and unspent block grants awarded for fiscal years 
1969 and 1970 on matching basis by Law Enforcement Assistance Admin- 
istration under 1968 act to States for subgranting, as well as to “discre- 
tionary” grants made to States or directly to cities and counties, as rule 
against retroactive application of Statutes—absent clear intent to the 
contrary—pertains to enactment that would prejudicially affect vested 
rights, or legal character of past transactions, whereas 1969 and 1970 
fiscal year grant funds committed by Govt. are yet to be obligated by 
States 
Municipalities 

Services to Federal Government 

Payment based on quantum of services 

Reasonable charge by political subdivision based on quantum of direct 
service furnished, and which is applied equally to all property tax- 
exempt entities, need not be considered tax against U.S., even though 
services are furnished to taxpayers without direct charge, provided 
political subdivision is not required by law to furnish service in- 
volved without direct charge to all located within its boundaries, such as 
fire and police protection 

Service charge v. tax " 

Service charge leyied on each ton of refuse deposited at county incin- 
erator by Federal agencies or their contractors, which is not imposed on 
residents or non-federal tax-exempt users including State agencies, where 
cost of operation and maintenance of incinerator is borne by general 
tax revenues and county’s authority to levy tax-is doubtful, is in nature 
of tax to which U.S. is immune; and placement of U.S. in separate cate- 
gory from other property tax-exempt entities for purpose of imposing 
charge is unreasonable and discriminatory classification on the part of 
county and, therefore, payment of charge is unauthorized. However, 
payment of charge may continue to be made under contracts including 
charge and providing for refund upon resolution of matter 
Taxes. (See Taxes, State) 


STATION ALLOWANCES 

Military personnel 

Excess living costs outside United States, etc. 

Dependents’ absences 

When member of uniformed services remains at permanent duty sta- 
tion outside U.S. while one or more of dependents returns to U.S. 
for visit, cost-of-living allowance adjustment required by par. M4301-3c 
(1), items 1, 2, and 3 of Joint Travel Regs. may be waived if absence is 
for 30 days or less, and paragraph amended accordingly. 37 U.S.C. 405, 
which authorizes consideration of cost-of-living element in prescribing 
payment of per diem, indicates no requirement to adjust cost-of-living 
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STATION ALLOWANCES—Continued 
Military personnel—Continued 
Excess living costs outside United States, etc.—Continued 
Dependents’ absences—Continued 
allowances during absence of member’s dependents for short periods; 
and waiver of adjustment would be in harmony with regulations imple- 
menting cost-of-living allowances provided by sec. 221 of Overseas Dif- 
ferential and Allowances Act, 5 U.S.C. 5924, for civilian employees of 


Temporary lodgings 
Advance return of dependents from overseas 

Temporary lodging allowance payable to member of uniformed serv- 
ices on basis he incurs more than normal expenses for use of hotel 
accommodations and public restaurants for prescribed period im- 
mediately preceding departure from overseas station on permanent 
change of station may not be authorized incident to advance return of 
member’s dependents under 37 U.S.C. 406(e) and (h), as temporary lodg- 
ing allowance is permanent station allowance that may not be used to 
supplement transportation allowances prescribed by subsecs. 406(e) 
and (h) for movement of dependents, baggage, and household effects in 
unusual or emergency circumstances, or when Secretary concerned de- 
termines movement is in best interest of member, his dependents, or 
U.S. without regard to issuance of change-of-station orders 

Delayed departure no fault of member or dependents 

Additional temporary lodging allowance provided by par. M4303- 
2e(2), Joint Travel Regs., when departure of member with dependents 
from overseas duty station is delayed beyond 10-day period of entitle- 
ment through no fault of member or dependents, should not have been 
paid to member whose departure was delayed awaiting court-martial 
proceedings, since charges of misconduct against member established 
prima facie that he was not without fault for delay. Therefore, there was 
no entitlement to allowance for period during which charges were pend- 
ing, and member would be eligible to receive allowance only if exonerated 
from blame. However, having been found vuilty—and it is immaterial if 
charges were made in civil action or under Uniform Code of Military 
Justice—erroneous allowance payments would be for recoupment but 
for fact administrative regulations were not clear 


STATUTES OF LIMITATION 

Claims 

Date of accrual 

Administrative determinations 

Since claim which by statute is not payable until its validity is deter- 
mined by designated agency does not accrue until determination of 
validity has been made, it is not barred until 10 years after admin- 
istrative determination is made and, therefore, application of act 
of Oct. 9, 1940, 10-year statute of limitation, does not take effect until 
secretarial approval of advancement of members on retired list without 
regard to whether satisfactory active duty service was in permanent or 
temporary grade, or in service from which retired. Readjustment pay- 
ments that had been disallowed may be paid administratively, as well as 
future claims, whether retirement was for disability or under 10 U.S.C. 
8964, and notwithstanding member's higher grade was in service from 


537 
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STATUTORY CONSTRUCTION—Continued 
Claims—Continued 
Date of accrual—Continued 
Administrative determinations—Continued 
which retired, and order effecting change to higher grade constitutes date 
of administrative determination of satisfactory service in higher grade 
when issued on same day as determination 
Retired pay 
Members of uniformed services advanced in grade on retired list with- 
out regard to whether their active duty service in higher grade was in 
temporary or permanent grade or whether satisfactory service was in 
same service from which retired may be paid adjustments in retired pay 
from date of retirement, even though required administrative approval 
of satisfactory service was made more than 10 years subsequent to re- 
tirement, for under rule that claim which by statute is not payable until 
its validity is determined by designated agency does not accrue until de- 
termination of validity has been made, members’ claims for adjustment 
of their retired pay are not barred by act of Oct. 9, 1940, as 10-year 
statute of limitation began to run from date of administrative determi- 
nation of entitlement to higher grade and not date of retirement 
Expiration of statutory period of limitation 
Claimants interests protected 
Claims for 8 hours of additional compensation at overtime rates that 
are presented to Corps of Engineers by civilian wage board employees 
who performed 24-hour tours of duty on dredges and other floating 
plants, receiving compensation for only 8 hours of work on straight-time 
basis may be paid, if properly documented, by Corps on basis of two- 
thirds rule in Detling and France consolidated cases, 482 F. 2d 462 
(1970). However, doubtful claims should be forwarded for settlement to 
Claims Division of U.S. GAO pursuant to 4 GAO 5.1, and when 10-year 
limitation act of Oct. 9, 1940 is involved and claims cannot be promptly 
approved and paid in full amount claimed, they should be forwarded to 
Claims Division for recording under 4 GAO 7.1, and after recording 
claims will be returned to Corps for payment, denial, or referral back to 
GAO for adjudication 


STATUTORY CONSTRUCTION 

Court interpretation 

Effect 

In sale for scrapping of vessels from national defense fleet, secs. 5 and 
6 of Merchant Marine Act of 1920, affording preference to U.S. citizens, 
remain in effect and are applicable to sales for scrapping or otherwise, 
for notwithstanding secs. 508 and 510(j) of 1936 Merchant Marine Act 
authorizing sale of surplus vessels contain no preference provisions, 
Maritime Administration continued to accord preference to U.S. citizens, 
and addition of sec. 510(j) to 1986 act by amendment in 1965 did not 
repeal preference aspects of 1920 act by implication, an interpretation in 
accord with Ameli v. United States, 384 U.S. 158. furthermore, histories 
of 1936 act and 1965 amendment do not indicate intent to deprive domes- 
tic firms of preference obtained under 1920 act. 
“Ejusdem generis” rule 

Authority in 49 U.S.C. 1875(h) to use air taxi mail service contracts 
in event of emergency caused by flood, fire, or other calamitous visitation 
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STATUTES OF LIMITATION—Continued 
“Ejusdem generis” rule—Continued 


may not be exercised upon occurrence of any unforeseen event which 
which renders normal mail transportation facilities unavailable, such 
as sudden loss of RPO train schedule, or unexpected closing of airport 
runway causing certified air carriers to temporarily suspend service at 
airport; for under the “ejusdem generis” rule of construction, general 
words “calamitous visitation” are restricted by particular terms “flood 
or fire,” and term “calamity” supposes continuous state produced by 
natural causes. Nonconforming existing contracts should be terminated 
as soon as practicable, and any temporary arrangements made under 
Postal Reorganization Act should be terminated when emergency ceases_ 
Language of statute unambiguous 

Requirement in Pub. L. 85-433, May 29, 1958, that claim for moving 
expenses incurred incident to conveying lands to U.S., supported by item- 
ized statement of expenses, losses, and damage, must be “submitted to 
the Secretary within one year from date upon which the premises in- 
volved are vacated” is unambiguous and not subject to construction and, 
therefore, neither expenses incurred before expiration of year and not 
claimed, nor additional expenses incurred after expiration of statutory 
period may be reimbursed. However, persons displaced after Jan. 2, 1971, 
by acquisition of real property by U.S. should be compensated for moving 
and related expenses under Pub. L. 91-646, which replaces 1958 act and 
provides for head of each Federal agency. to establish regulations and 
procedures to implement act 
“Plain meaning” rule 


When giving effect to plain meaning of words in statute leads to absurd 
or unreasonable result clearly at variance with policy of legislation as 
whole, purpose of statute rather than its literal words will be followed_-_ 


STATUTORY PROHIBITIONS 

Grants-in-aid funds 

Retroactive removal of prohibitions 

The 1970 amendment to Omnibus Crime Control Act of 1968, which 
makes clear that personnel compensation limitations only apply to re- 
strict use of grant funds for payment of police and other regular law- 
enforcement personnel and not to support services, may be retroactively 
applied to unobligated and unspent block grants awarded for fiscal 
years 1969 and 1970 on matching basis by Law Enforcement Assistance 
Administration under 1968 act to States for subgranting, as well as to 
“discretionary” grants made to States or directly to cities and counties, 
as rule against retroactive application of Statutes—absent clear intent 
to the contrary—pertains to enactment that would prejudicially affect 
vested rights, or legal character of past transactions, whereas 1969 and 
1970 fiscal year grant funds committed by Govt. are yet to be obligated 
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STORAGE 

Household effects 

Military personnel 

Temporary storage 
Release from active duty 

Member of uniformed services who was retired at last duty station in 
Europe, and incident to selecting Australia as future home had house- 
hold effects crated and temporarily stored at Govt. expense at old duty 
station to which he shortly returned from Australia and then had goods 
redelivered to quarters, is pursuant to par. M8100 of Joint Travel Regs. 
indebted for charges erroneously naid by Govt. However, since temporary . 
storage costs are member’s responsibility, he is entitled under par. 
M8260-1 of regulations incident to retirement orders to shipment of 
effects to U.S. within prescribed weight and 1-year period limitations, 
any excess cost over cost that would have been incurred in shipment of 
effects to home of selection in Australia to be paid by member 


SUBSIDIES 
Vessels. (See Maritime Matters, subsidies) 


STTBSISTENCE 

Per diem 

In lieu of subsistence 

Claim for per diem by postal employee in lieu of subsistence in con- 
nection with use of truck-camper instead of hotel or motel room while 
on field assignment may be paid pursuant to sec. 6.2(e) of Standardized 
Govt. Travel Regs. which provides for per diem allowance for travel 
by means of privately owned trailer, for although truck-camoper is not 
trailer it is temporary living unit and may, therefore. be viewed as 
within regulations for purposes of approving per diem allowance, and 
allowance not having been approved in advance may under regulation be 
post approved 

Military personnel 

Femporary duty 
At home port of submarine off-duty crew 

Naval officer detached from duty aboard vessel who pending separa- 
tion is placed on temporary duty with Commander, Submarine Flotilla 
Two, which although at home base has flagship. and assigned to ashore 
staff position at home port of off-crew of submarine may be paid per 
diem since temporary duty was not performed aboard Govt. vessel 
within meaning of par. M4250-8 of Joint Travel Regs. Assignment of 
flagship is of no consequence since temporary duty was performed 
ashore, and fact that temporary duty location was at home port of off- 
crew, or that no additional subsistence cost was incurred by member, 
does not affect entitlement as temporary duty was not in connection with 
training and rehabilitation of crew. and per diem is commutation of 
expenses payable regardless of expenses incurred 

En route to new duty station 

Marine officer detached from permanent duty station who before re- 
porting to permanent overseas duty station is ordered to perform tem- 
porary duty at location approximately 6 miles from his residence located 
at old station where he continued to reside as no Govt. quarters were 
available at temporary duty station may be paid per diem for period 
of temporary duty since privately procured quarters at or in vicinity of 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
Temporary duty—Continued 
En route to new duty station—Continued 


member’s duty station are to be regarded as part of his station only by 
reason of assignment at that station. Therefore, officer detached from 
permanent duty station entered travel status when he proceeded to 
temporary duty station outside corporate limits of old station and is 
entitled to per diem for period of temporary duty performed en route 
to new permanent station, notwithstanding he traveled daily from old 
residence. 35 Comp. Gen. 547, modified 

Chief warrant officer who is detached from duty station at Hunter 
Army Airfield and assigned to duty overseas with temporary duty en 
route at Fort Stewart—both locations within 40-mile radius and con- 
sidered two different duty stations under Joint Travel Regs. as they 
are established subdivisions with definite boundaries, even though ad- 
ministered as single post with single command and staff—is not entitled 
to travel allowance for commuting daily by privately owned automoble 
from residence to temporary duty station since there was no official 
necessity for return to old duty station and there is no evidence war- 
rant officer could not obtain lodgings at temporary duty station, but he 
is entitled to per diem on basis he entered travel status day he reported 
for temporary duty, notwithstanding he continued to occupy his old 
residence 

Firefighting 

As members of uniformed services ordered to proceed on temporary 
duty in Govt. vehicles to assist Forest Service in firefighting, whether 
they sleep in Govt. or personal sleeping bags, in vehicles, on ground with- 
out sleeping bags, on floors of warehouses and similar structures, or do 
not sleep on certain nights because of duty performance, are not per- 
forming type duty identified as maneuvers, joint field exercises, Reserve 
training encampments, and similar activities, payment of per diem to 
them is governed by par. M4205-6 of Joint Travel Regs., and members 
who were not charged for meals or sleeping facilities provided by Forest 
Service nor who did not occupy commercial facilities, are entitled for 
each day of temporary duty. to per diem of $2.50 and $3.10 for each meal 
not furnished, rates prescribed by regulation 

Temporary duty 

Aboard submarines. vessels, etc. 

Civilian employees periodically assigned to perform temporary duty 
aboard Govt. vessels to conduct oceanographic and hydrographic surveys, 
who are at sea 25 to 28 days and in port 5 to 7 days and are paid per 
diem in accordance with par. C8101-2d of Vol. 2 of Joint Travel Regs., 
may not be required to occupy quarters aboard vessel during periods ex- 
ceeding 3 days in port, nor may per diem be reduced because of avail- 
ability of quarters aboard ship in absence of actual use of quarters, or 
determination by proper authority under par. C1057-3 that exigencies 
of service require that employees occupy quarters aboard vessel while 
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SUBSISTENCE—Continued 
Per diem—Continued 

Travel by trailer, truck-camper, etc. 

Claim for per diem by postal employee, in lieu of subsistence in con- 
nection with use of truck-camper instead of hotel or motel room while 
on field assignment may be paid pursuant to sec. 6.2(e) of Standardized 
Govt. Travel Regs. which provides for per diem allowance for travel by 
means of privately owned trailer, for although truck-camper is not 
trailer it is temporary living unit and may, therefore, be viewed as 
within regulations for purposes of approving per diem allowance, and 
allowance not having been approved in advance may under regulation 
be post approved 

SUBSISTENCE ALLOWANCE 
Military personnel 
Reserve Officers’ Training Corps 
Rifle and pistol team competition 

Since participation of members of Reserve Officers’ Training Corps 
(ROTC) in rifle and pistol team competition matches is neither military 
training nor part of ROTC curriculum, but participation is performed on 
voluntary extracurricular activity basis, to provide allowances to mem- 
bers participating in National Matches, they may be considered to have 
same status as civilians within meaning of 10 U.S.C. 4818 so as to entitle 
them to travel allowance of $0.05 a mile and subsistence allowance of 
$1.50 a day, and authority in 10 U.S.C. 4808(a) (8) may be invoked to 
provide allowances for participation in regional and international 
matches if Secretary of Army upon recommendation of National Board 
for Promotion of Rifle Practice approves issuance of regulations to this 


(See Holidays, Sundays) 
TAXES 

Federal 

Joint returns 

Status s 

Liability for proceeds of income tax refund check bearing only initials 
of husband and wife still married but separated at time of endorse- 
ment by husband and deposited in joint account with his mother, whose 
initials were similar to wife’s, is for determination by Federal and not 
State law in interest of uniformity. Although use of initials did not 
facilitate forgery and ordinarily cashing bank would be required to 
refund one-half of check, as in “same name cases,” reclamation pro- 
ceedings against bank are not required since joint income tax is treated 
as return of single individual and payment to husband as one of joint 
obligees extinguished liability of Govt. for tax overpayment, and 
ownership rights of spouses are for determination by local law in appro- 
priate proceedings 
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TAXES—Continued 
State 
Constitutionality 
Assessment v. service charge 
Service charge levied on each ton of refuse deposited at county in- 
cinerator by Federal agencies or their contractors, which is not imposed 
on residents or non-Federal tax-exempt users including State agencies, 
where cost of operation and maintenance of incinerator is borne by 
general tax revenues and county’s authority to levy tax is doubtful, is 
in nature of tax to which U.S. is immune; and placement of U.S. in 
separate category from other property tax-exempt entities for purpose 
of imposing charge is unreasonable and discriminatory classification on 
the part of county and, therefore, payment of charge is unauthorized. 
However, payment of charge may continue to be made under contracts 
including charge and providing for refund upon resolution of matter__ 
Reasonable charge by political subdivision based on quantum of 
direct service furnished, and which is applied equally to all property 
tax-exempt entities, need not be considered tax against U.S., even though 
services are furnished to taxpayers without direct charge, provided 
political subdivision is not required by law to furnish service involved 
without direct charge to all located within its boundaries, such as fire 
and police protection 
TRANSPORTATION 
Air Carriers 
Rates 
Special 
Use of reduced Category Z fares offered by commercial airlines to 
U.S. under Govt. Transportation Requests (GTRs) pursuant to tariffs 
filed with Civil Aeronautics Board is limited by agreement to transporta- 
tion payable from public funds for official travel only, and special fares 
may not be made available to contractor employees or nonappropriated 
fund agencies in Europe or elsewhere, whether payment is made from 
nonappropriated funds, or appropriated funds on reimbursable basis. 
Restrictions on use of GTRs prescribed in GAO Policy and Procedures 
Manual for Guidance of Federal Agencies, Title 5, secs. 2020.10 and 
2020.80 maintain integrity of travel appropriation obligations, and 
GTRs serve to identify that travel performed was on official business 
in accord with special arrangements for reduced fares and, therefore, 
Army regulations in conflict with purpose of Category Z fares should 
be amended 
Automobiles 
Military personnel 
Advance shipments 
Shipment of privately owned vehicles prior to receipt of permanent 
change-of-station orders by members of uniformed services may be au- 
thorized on basis the phrase “ordered to make a change of permanent 
station” in 10 U.S.C. 2684(a), authority for transportation of motor 
vehicles, is identical to phrase used in 37 U.S.C. 406(a) to authorize 
transportation of member’s dependents, pursuant to which par. M7000, 
item 8, of Joint Travel Regs. (JTR) provides for transportation of 
dependents in advance of orders when supported by certificate by ap- 
propriate authority stating that member was advised prior to issuance 
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TRANSPORTATION—Continued 
Automobiles—Continued 
Military personnel—Continued 
Advance shipments—Continued 
of change-of-station orders that such orders would issue. Accordingly, 
JTR may be amended to authorize advance shipment of motor vehicles 
under same circumstances as is provided by par. M7000, for advance 
UN NN eres tk p ait leslie nceiegmemciintnees 
Authority 
Scope 
Where transportation services accorded privately owned vehicles of 
members of uniformed services transferred overseas under permanent 
change of duty station orders is a joint one by ocean and land carriers, 
movement cannot be characterized as “American shipping service” un- 
der 10 U.S.C. 2634, and service, therefore, is unauthorized, even though 
more economical than port-to-port water transportation. Also beyond 
scope of section is inland movement of vehicles to permit use of water- 
land transportation by U.S.-flag carriers and U.S. land carriers in order 
to obviate use of foreign flag, port-to-port water transportation. Au- 
thorization for shipment of privately owned vehicles at Govt. expense is 
limited to transportation by water and such inland movements as are 
necessarily incidental to water transportation and capable of being per- 
formed by ocean carriers as bona fide “shipping services” 
Containership ocean transportation 
Cost of overland movement of privately owned motor vehicles of 
members of uniformed services incident to their shipment overseas 
pursuant to 10 U.S.C. 2634 when member is ordered to make perma- 
nent change of station may be paid from appropriated funds where 
vehicles are placed in containers some distance, from shipside, as this 
kind of service is within scope of sec. 2634 relating to use of “American 
shipping services.” Also there is no objection to ocean carrier accepting 
containerized cargo at port from which it does not operate container- 
ship and transporting vehicle for its own convenience and at its own 
expense to another port from which it operates containership, where 
overall cost to Govt. is as if vehicle moved by water from port to 
which delivered 
Land transportation 
Authority in 10 U.S.C. 2634 for shipment at Govt. expense of privately 
owned vehicles of members of uniformed services ordered overseas on 
permanent change of station does not permit land movement of vehicles 
from one port to another in order to utilize U.S.-flag shipping—and 
although it is permissible to ship vehicles by water at Govt. expense 
from one port to alternate port for transhipment to U.S.-flag carriers, 
prudent management should require owners to deliver their vehicles 
to ports from which U.S.-flag shipping is available—nor is land move- 
ment of vehicles between two ports authorized under sec. 2634 where 
vehicle is delivered to port from which no ocean transportation is rea- 
sonably available 
Water-rail service 
Where transportation services accorded privately owned vehicles of 
members of uniformed services transferred overseas under permanent 
change of duty station orders is a joint one by ocean and land carriers, 
movement cannot be characteristized as “American shipping service” 
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TRANSPORTATION—Continued 
Automobiles—Continued 
Military personnel—Continued 
Water-rail service—Continued 
under 10 U.S.C. 2634, and service, therefore, is unauthorized, even though 
more economical than port-to-port water transportation. Also be- 
yond scope of section is inland movement of vehicles to permit use of 
water-land transportation by U.S.-flag carriers and U.S. land carriers in 
order to obviate use of foreign flag, port-to-port water transportation. 
Authorization for shipment of privately owned vehicles at Govt. expense 
is limited to transportation by water and such inland movements as are 
necessarily incidental to water transportation and capable of being 
performed by ocean carriers as bona fide “shipping services” 
Bills of lading 
Commercial converted to Government 
Ocean freight 
The fact that commercial bill of lading covering shipment of radio 
equipment from Canada to California for export was required to be 
converted to Govt. bill of lading and second Govt. bill of lading was 
issued for California to Australia part of shipment does not preclude 
application of lowest available rate to determine charges from California 
to Australia and recovery from ocean carrier of overcharge that is 
difference between local and overland rates for ocean freight and which 
includes wharfage and hauling charges. Export nature of shipment was 
known to carriers, and but for requirement to use U.S. Govt. bills of 
lading, a through export bill of lading would have issued, and, further- 
more, under Govt. bills of lading, shipment was made subject to terms 
and rates of commercial shipments 
Dependents 
Military personnel 
Debarment from station 
Restriction removed prior to member’s arrival 
Air Force officer whose dependents incident to his permanent change 
of station from overseas to restricted area within U.S. are moved to 
selected home, upon learning when he arrived at restricted duty station 
that restriction had been removed prior to his transfer, is entitled un- 
der authority of par. M7005-4, item 4, of Joint Travel Regs. to monetary 
allowance in lieu of transportation for travel of dependents from home 
selected to new duty station on basis officer was on duty at new station 
when restriction on travel of dependents was removed. Similar claims 
made before or after this decision may be paid 
Dependency status 
Child in ventre sa mere 
Although child in ventre sa mere on effective date of permanent 
change-of-station orders of father, member of uniformed services, may 
not be considered dependent for purposes of 37 U.S.C. 406(a) authorizing 
transportation at Govt. expense of persons dependent upon member on 
effective date of change-of-station orders, in view of beneficial pur- 
poses of statute, regulations may be issued to authorize reimbursement 
for cost of travel to member’s new station of child born after effective 
date of change-of-station orders if wife’s travel to new station at Govt. 
expense prior to birth of child is precluded by departmental regulations 
due to advanced stage of her pregnancy. 
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TRANSPORTATION—Continued Page 

Dependents—Continued 

Military personnel—Continued 

Dislocation allowance 
First duty station 

Place where member of uniformed services reenlisted after discharge 
from last duty station with no further assignment contemplated is place 
from which he was ordered to active duty within meaning of par. 
M9004-1, item 1, of Joint Travel Regs., which provides that dislocation 
allowance will not be payable in connection with permanent change- 
of-station travel performed from home or from place from which ordered 
to active duty to first permanent duty station upon reenlistment; and, 
therefore, member transferred on temporary duty for hospital treatment 
is not entitled to dislocation allowance to relocate his household inci- 
dent to his transfer to the hospital since hospital was his first perma- 
nent assignment under reenlistment.__...........-................. 478 

Hospital transfers 

Since under par. M7004—5 of Joint Travel Regs. a member of uni- 
formed services whose dependents had moved at Govt. expense “as 
for a permanent change of station” incident to his assignment to hos- 
pital for extended treatment would be entitled to further transportation 
of dependents upon his transfer from hospital to permanent duty sta- 
tion, he would also be entitled to dislocation allowance upon relocation 
of his household incident to transfer from hospital_.- ele desl! 

Navy officer detached from duty overseas and assigned to hospital 
“for study and treatment if indicated and appearance before a Medical 
Board and pre-retirement physical examination,” who before moving 
his dependents home maintained them for short period in vicinity of 
hospital until he was placed on temporary disability retired list, is 
entitled to dislocation allowance, since par, M9003-3a, Joint Travel 
Regs., providing allowance incident to hospital transfer applies to officer 
and not par. M9004-1, item 2, which prohibits payment of allowance in 
connection with separation, release from active duty, placement on dis- 
ability retired list, or retirement, since at time officer’s orders were issued 
there was only possibility of retirement or transfer to temporary dis- 
ability retired list._._.. ~~ SL jcdhentecbiltadidindin dicted ir s8 il ei ised 579 

Missing, interned, ctc., members 

Dependents of member of uniformed services in missing status as 
defined in 37 U.S.C. 551(2), who have been furnished transportation for 
themselves and their household and personal effects incident to member’s 
entry into missing status, may not again be furnished transportation 
while member’s status remains unchanged, 37 U.S.C. 554 requiring 
change of status for entitlement to transportation ; and change from one 
classification to another within “missing status” category, defined as 
missing; missing in action; interned in foreign country; captured, 
beleaguered, or besieged by hostile force ; or detained in foreign country 
against member’s will, does not constitute change within mean- 
ing of sec. 554, and therefore regulations may not be promulgated to au- 
thorize additional transportation incident to missing status_......-~- 291 
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TRANSPORTATION—Continued 

Dependents—Continued 

Military personnel—Continued 

More than one movement 

When status of member of uniformed services is changed from one to 
other of three categories specified in 37 U.S.C. 554—dead, injured, or 
absent for period of more than 29 days in missing status—transporta- 
tion of dependents and of household and personal effects may be fur- 
nished incident to each change in status of member in accordance with 
35 Comp. Gen, 399 (1956) 
Freight 

Charges 

Delivery requirement 

Freight charges claimed on overseas shipment that moved under GBL 
identifying shipment as frozen foods and which was refused at destina- 
tion when it was discovered shipment contained meat as vessel had 
made several stops at ports considered to be infected areas for meat 
products, may not be allowed, even though part of shipment was returned 
to origin point in U.S., meat having been jettisoned at sea because its 
return was prohibited under Dept. of Agriculture regulation, as Con- 
signee’s Certificate of Delivery on GBL was not and could not have 
been accomplished without delivery of shipment—condition precedent 
ey I rr i ig Sip cen eeeerteenlnaitepamnareananeitin 
Household effects 


Commutation 
Rate base for computation 
Employee who incident to moving household goods and personal effects 


from Allegheny County, Pa., to Montgomery County, Md., in his privately 
owned vehicle and rental truck although entitled to reimbursement on 
commuted rate basis may not have inctuded in commuted rate metro- 
politian area rate or surcharge allowance. Area rate is only provided 
on shipments by common carrier between two locations involved, and 
employee transported own property, and payment of surcharge allow- 
ance, Which is no longer authorized, was intended to reimburse em- 
ployee required to pay such charge to common carrier and was not 
intended to grant increased benefits to employee moving own goods____ 

Military personnel 

Missing, interned, e*2., members 

Dependents of member of uniformed services in missing status as 
defined in 37 U.S.C. 551(2), who have been furnished transportation for 
themselves and their household and personal effects incident to mem- 
ber’s entry into missing status, may not again be furnished transporta- 
tion while member’s status remains unchanged, 37 U.S.C. 554 requiring 
change of status for entitlement to transportation; and change from 
one classification to another within ‘“‘missing status” category, defined 
as missing; missing in action; interned in foreign country; captured, 
beleaguered, or besieged by hostile force; or detained in foreign country 
against member’s will, does not constitute change within meaning of 
sec. 554, and therefore regulations may not be promulgated to authorize 
additional transportation incident to missing status 

x 
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TRANSPORTATION—Continued 
Household effects—Continued 
Military personnel—Continued 
More than one movement 
When status of member of uniformed services is changed from one to 
other of three categories specified in 37 U.S.C. 554—dead, injured, or 
absent for period of more than 29 days in missing status—transportation 
of dependents and of household and personal effects may be furnished 
incident to each change in status of member in accordance with 35 Comp. 
iii ne ew icicnatigaihibencdeid wae adliaiabm ede 
Release from active duty 
To other than selected home 
Member of uniformed services who was retired at last duty station in 
Europe, and incident to selecting Australia as future home had household 
effects crated and temporarily stored at Govt. expense at old duty sta- 
tion to which he shortly returned from Australia and then had goods 
redelivered to quarters, is pursuant to par. M8100 of Joint Travel Regs. 
indebted for charges erroneously paid by Govt. However, since tem- 
porary storage costs are member’s responsibility, he is entitled under 
par. M8260-1 of regulations incident to retirement orders to shipment 
of effects to U.S. within prescribed weight and J-year period limitations, 
any excess cost over cost that would have been incurred in shipment of 
effects to home of selection in Australia to be paid by member 
Replacement for effects damaged or destroyed 
Replacement items for household effects of members of uniformed 
services assigned in Europe, which were destroyed by fire before delivery 
was effected, may not be shipped at Govt. expense, authority ia 37 U.S.C. 
406(b) to ship household effects at Govt. expense incident to change of 
station relating to effects possessed by member on effective date of 
orders, or effects acquired shortly thereafter in exceptional circum- 
stances, and before they are turned over to transportation officer or 
carrier for shipment, at which time member’s shipping rights are ex- 
hausted, even though original shipment is damaged or destroyed in 
transit. Moreover, to authorize replacement shipments under 37 U.S.C. 
406 would provide duplicate transportation benefits, since compensation 
paid pursuant to 31 U.S.C. 241 for destroyed property includes cost of 
ah isi isin Bedititlinncrnticeeniisdcnwmnmdipiliitaitiits 
Trailer shipment 
Missing, interned, etc., persons 
Transportation of housetrailer at Govt. expense for dependents of 
member of uniformed services in missing status, as defined in 37 U.S.C. 
551(2), may not be provided in absence of specific authority. 37 U.S.C. 
554, in authorizing transportation of dependents and household and per- 
sonal effects of members in missing status, does not expressly provide 
for transportation of housetrailer or mobile home—and words “personal 
effects” as used in section may not be conscrued as including house- 
trailer—and 37 U.S.C. 409, in providing for trailer allowance in lieu of 
transportation of baggage and household goods, and payment of disloca- 
tion allowance, restricts entitlement to member, or in case of death to 
dependents, and makes no provision for payment in event member is 
in missing status 
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TRANSPORTATION—Continued 
Household effects—Continued 
Military personnel—Continued 
Weight limitation 
Minimum for audit purposes 
Proposed procedure to establish minimum weight of 300 lbs. for 
examination of shipping documents of household goods shipments to 
determine if there are excess costs on account of members of uniformed 
services exceeding their authorized weight allowances would not satisfy 
audit requirements of U.S. GAO and may not be approved as there is no 
legal basis for disregarding shipments weighing less than 300 lbs. in 
determining whether excess costs are involved when to do so could serve 
to permit shipment at Govt. expense of weights in excess of those pre- 
scribed by Joint Travel Regs. implementing 37 U.S.C. 406 authorizing 
shipment. Moreover, departments have responsibility to maintain ade- 
quate controls in order to determine when shipments involving excess 
costs have been made and to take appropriate action to recover amount 
of any excess costs 
Raves 
Metropolitan area rate 
Employee who incident to moving household goods and personal 
effects from Allegheny County, Pa., to Montgomery County, Md., in his 
privately owned vehicle and rental truck although entitled to reimburse- 
ment on commuted rate basis may not have included in commuted rate 
metrupolitan area rate or surcharge allowance. Area rate is only pro- 
vided on shipments by common carrier between two locations involved, 
and employee transported own property, and payment of surcharge 
allowance, which is no longer authorized, was intended to reimburse em- 
ployee required to pay such charge to common carrier and was not in- 
tended to grant increased benefits to employee moving own goods 
Housetrailers 
Military personnel. (See Transportation, household effects, military 
personnel, trailer shipment) 
Rates 
Export 
Through rate 
Bills of lading status 
The fact that commercial bill of lading covering shipment of radio 
equipment from Canada to California for export was required to be 
converted to Govt. bill of lading and second Govt. bill of lading was issued 
for California to Australia part of shipment does not preclude application 
of lowest available rate to determine charges from California to Aus- 
tralia and recovery from ocean carrier of overcharge that is difference 
between local and overland rates for ocean freight and which includes 
wharfage and hauling charges. Export nature of shipment was known to 
carriers, and but for requirement to use U.S. Govt. bills of lading, a 
through export bill of lading would have issued, and, furthermore, under 


Govt. bills of lading, shipment was made subject to terms and rates of 
COMATRORCTED © HUTDGOTR aoc ccctnccmeninsnmntscimet kde bciedbietseds Laban 
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TRANSPORTATION—Continued 

Requests 

Issuance, use, etc. 

Official business requirement 

Use of reduced Category Z fares offered by commercial airlines to U.S. 
under Govt. Transportation Requests (GTRs) pursuant to tariffs filed 
with Civil Aeronautics Board is limited by agreement to transportation 
payable from public funds for official travel only, and special fares may 
not be made available to contractor employees or nopappropriated fund 
agencies in Europe or elsewhere, whether payment is made from non- 
appropriated funds, or appropriated funds on reimbursable basis. Re- 
strictions on use of GTRs prescribed in GAO Policy and Procedures 
Manual for Guidance of Federal Agencies, Title 5, secs. 2020.10 and 
2020.80 maintain integrity of travel appropriation obligations, and GTRs 
serve to identify that travel performed was on official business in accord 
with special arrangements for reduced fares and, therefore, Army 
regulations in conflict with purpose of Category Z fares should be 
I UIIIITIII lls tonnsdcacatnsiadtstainsta tn hack secnscapicicabalcchebastdihenieg Goiaigiltcenereldnianias sits tehrchigepaaapalamaanils alee 

TRAVEL ALLOWANCE 

Military personnel 

Reserve Officers’ Training Corps 

Rifle and pistol team competition 

Since participation of members of Reserve Officers’ Training Corps 
(ROTC) in rifle and pistol team competition matches is neither military 
training nor part of ROTC curriculum, but participation is performed on 
voluntary extracurricular activity basis, to provide allowances to mem- 
bers participating in National Matches, they may be considered to have 
same status as civilians within meaning of 10 U.S.C. 4313 so as to 
entitle them to travel allowance of $0.05 a mile and subsistence allow- 
ance of $1.50 a day, and authority in 10 U.S.O. 4808(a)(8) may be 
invoked to provide allowances for participation in regional and inter- 
national matches if Secretary of Army upon recommendation of National 
Board for Promotion of Rifle Practice approves issuance of regulations 


TRAVEL EXPENSES 

First duty station 

Manpower shortage 

Service agreement 

Agreements which appointees to manpower shortage positions execute 
pursuant to 5 U.S.C. 5723(b), to remain in service of agency to which 
appointed or assigned for 12 months unless separated for reasons beyond 
their control which are acceptable to agency, should be revised to require 
only that employee remain in Govt. service, as language of sec, 5723(b) 
is substantially same as sec. 5724(i), which has been construed in Finn v. 
U.8., Ct. Cl. No. 396-69, decided July 15, 1970, to require only that em- 
ployee agree to remain “in the Government service” for period of 12 
months rather than in service of particular agency.____....-...--..- 
Headquarters 

Return to on workdays 

Employee ordered to temporary duty at point 100 miles from his 
residence which is located near his permanent headquarters who, al- 
though his orders do not so provide, voluntarily returns to residence 
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TRAVEL EXPENSES—Continued 
Headquarters—Continued 
Return to on workdays—Continued 
on workdays after close of business, as well as on nonworkdays, may 
be reimbursed travel expenses for days he returns to home in amount not 
to exceed expenses allowable had he remained at his temporary duty 
station, even though sec. 6.4 of Standardized Govt. Travel Regs. makes no 
reference to return to headquarters on workdays while on temporary 
duty, as there is no reason why rule applicable to nonworkdays may not 
be extended to voluntary returns on workdays after close of business 
Be Ce ee ei Secchi nctkicteneccnenncnsenene 
Military personnel 
Authorization 
Retroactive 
Treatment of Fort Stewart and Hunter Army Airfield, located 40 
miles apart, as one installation with one staff which resulted in move- 
ment of military and civilian personnel freely between both installations 
without competent orders directing permanent change-of-station or 
performance of temporary duty may not be corrected by issuance of 
retroactive orders to confirm assignments and authorize travel allow- 
ances for temporary duty or permanent change-of-station allowances 
incident to assignments, even though for purposes of Joint Travel Regs., 
installations are considered different stations since retroactive orders 
would be without effect to change vested. rights of personnel involved__-_ 
Leaves of absence 
Reenlistment leave 
Since under 10 U.S.C. 708(b) members of uniformed services are 
only authorized transportation at expense of U.S. to and from place 
of leave selected for 30 days’ special leave provided for voluntary 
extension of tour of duty in hostile area, reimbursement for travel 
to and from place of leave in addition to actual round-trip transporta- 
tion costs is restricted to taxicab or other public carrier fares for trans- 
portation to and from carrier terminals utilized in performing authorized 
travel, as such fares constitute part of actual transportation costs, as 
well as those tips that are within limitations of par. M4402-4 of Joint 
Travel Regs., and members may not be reimbursed for miscellaneous 
expenses that are not related to transportation costs, such as cost of 
checking and transferring baggage, or passport and visn fees.......... 
Local travel 
Home or lodgings and place of duty 
Chief warrant officer who is detached from duty station at Hunter 
Army Airfield and assigned to duty overseas with temporary duty 
en route at Fort Stewart—both locations within 40-mile radius and 
considered two different duty stations under Joint Travel Regs. as 
they are established subdivisions with definite boundaries, even though 
administered as single post with single command and staff—is not 
entitled to travel allowance for commuting daily by privately owned 
automobile from residence to temporary duty station since there was 
no official necessity for return to old duty station and there is no 
evidence warrant officer ‘could not obtain lodgings at temporary duty 
station, but he is entitled to per diem on basis he entered travel status 
day he reported for temporary duty, notwithstanding he continued to 
occupy his old residence.__....... 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Ship assignments 
Ship overhaul v. inactivation away from home port 

Transportation benefits prescribed by Pub. L. 91-210, approved Mar. 13, 
1970, 37 U.S.C. 406b, for members of uniformed services permanently 
attached to ships being overhayled away from home port, whose de- 
pendents reside at home port, may not be extended to personnel of 
ships being inactivated away from home port to authori.> reimburse- 
ment for round trip travel to visit dependents residing a: home port. 
Although act does not define “overhaul,” and its meaning is not reflected 
in legislative history of act, since Navy’s definition of “overhaul” does 
not include inactivation of ship, benefits of act may not be extended to 
personnel of ships being inactivated away from home port. However, 
no exception will be taken to payments already made 
Overseas employees 

Hired overseas 

Residence in United States, etc. 

Travel and transportation expenses of newly appointed employee 
from foreign country may be paid by Canal Zone agencies if employee 
at time of appointment has place of actual residence in U.S., its terri- 
tories or possessions. However, as 5 U.S.C. 5722 authorizes payment of 
such expenses only from employee’s place of actual residence at time 
of appointment, reimbursement may not exceed that which would have 
been allowed employee for travel and transportation from place of 
actual residence in U.S., its territories or possessions...............__ 

Former employee of Canal Zone Govt. whose place of actual residence 
was in California, but who at time of appointment was temporarily 
residing in Costa Rica, and who hed transported his household goods 
to Costa Rica in his own truck prior to signing employment agreement, 
which he signed in Costa Rica prior to travel to Canal Zone, may be 
reimbursed travel and transportation expenses from Costa Rica to 
Canal Zone in accordance with provisions: of Office of Management 
and Budget Cir. No. A-56, but he may not be reimbursed expenses of 
moving from California to Costa Rica since these expenses were not 
incurred in anticipation of his appointment in Canal Zone__- 
Temporary duty 

Return of official station on workdays 

Pmployee ordered to temporary duty at point 100 miles from his 
residence which is located near his permanent headquarters who, al- 
though his orders do not so provide, voluntarily returns to residence 
on workdays after close of business, as well as on nonworkdays, may 
be reimbursed travel expenses for days he returns to home in amount 
not to exceed expenses allowable had he remained at his temporary 
duty station. even though sec. 6.4 of Standarized Govt. Travel Regs. 
makes no reference to return to headquarters on workdays while on 
temporary duty, as there is no reason why rule applicable to nonwork- 
days may not be extended to voluntary returns on workdays after close 
of business if not specifically prohibited 
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TRAVEL EXPENSES—Continued 
Witnesses 


Courts-martial proceedings 

Issuance of invitational travel orders and payment of commuted 
travel allowances under 5 U.S.C. 5703 to civilian persons other than 
Federal Govt. employees who are requested to testify at pretrial investi- 
gations pursuant to Art. 32 of Uniform Code of Military Justice, 10 
U.S.C. 832, which is implemented by Manual for Courts-Martial pre- 
scribed by B.0. No. 11476, June 19, 1969, may be authorized, even though 
manual makes no provision for subpoena of witnesses and payment of 
witness fees, since investigations are integral part of courts-martial pro- 
ceedings. However, as approval authority is discretionary, it should be 
exercised within framework of Military Code, which in Art. 49 provides 
for depositions, and Manual, which in par. 34d prescribes guidelines 
and Joint Travel Regs. revised accordingly 

UNEMPLOYMENT COMPENSATION 

Military personnel restored to duty 

Deduction from pay adjustment 

Payment for period of active duty incident to correction of military 
records of member of uniformed services is not subject to deduction 
for unemployment compensation received by member during period be- 
tween premature discharge from duty and retirement, as rule in 35 Comp. 
Gen. 241 to effect unemployment compensation is not deductible from 
back pay of civilian employee restored to duty because of direct refund 
by employee is for application. Therefore, since unemployment compen- 
sation received by member does not come within purview of “interim 
civilian earnings” for purpose of administrative directive that such earn- 
ings are deductible in Correction Board cases, amount of unemployment 
compensation deducted from pay adjustment made to member is for 


Federal service 
Arbitration services 
Effect on administrative determinations 

Establishment of first 40 hours of duty as basic workweek of Govt. 
quality control inspectors due to release from work of contractor em- 
ployees when unpredictable interruptions and delays occur in checkout 
of missiles prior to launch—countdown—was in accord with 5 U.S.C. 
6101 and Civil Service Reg. 610.111, which authorize uncommon tours 
of duty to maintain efficient operations and prevent cost increases. 
Therefore, determination of arbitration board under B.O. No. 10988 
procedures that new work schedule was in violation of collective bar- 
gaining contract, requires no compensation and leave adjustments. 
Moreover, Executive order provides that arbitration “shall be advisory 
in nature with any decision or recommendation subject to approval of 
the agency head” 

Following upgrading of entrance grades for attorneys to GS-9 and 
GS-11 from GS-7 and GS-9, and adjusting of grades as consequence, 
National Labor Relations Board (NLRB) negotiated agreement with 
NLRB Professional Assn. to consider shorter time periods for promo- 
tions and requested waiver of Whitten Amendment requirement of 
1-year in-grade except when only 5 weeks or less remained to complete 
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TNIONS—Continued 
Federal service—Continued 
Arbitration services—Continued 
Effect on administrative determinations—Continued 
required year of service, and as agreement entered into pursuant to B.O. 
No. 10988, which reserved to Govt. authority to promote efficiency of 
personnel operations, does not guarantee promotions, exercise of 5-week 
rule is administrative and its validity is not matter for arbitration. 
Therefore, attorney whose promotion was delayed by reason of 5-week 
rule is not entitled to retroactive promotion for in absence of adminis- 
trative error general rule against retroactive promotions applies_______ 
Dues 
Deduction discontinuance 
Timely mailed revocation of dues allotment to employee organization 
made pursuant to 5 U.S.C. 5525, which was received in payroll office on 
Monday, Mar. 2, first workday after Mar. 1 deadline set by Civil Service 
Commission, 5 CFR 550.308, constitutes compliance with regulation 
under rule that when act is to be performed by certain date and last 
day of period falls on Sunday, requirement is complied with if act is 
performed on following day. Therefore, discontinuance of allotment 
having become effective at beginning of first full pay period following 
Mar. 1 deadline, dues deducted subsequent to revocation are for collec- 
tion from employee organization and repayment to employee____..-.-~ 
VESSELS 
Construction 
Subsides. (See Maritime Matters, subsidies, construction-differential) 
Crews 
Compensation 
Increases 
Retroactive 
Where new labor-management agreement is not reached prior to ex- 
piration of old agreement, retroactive compensation adjustment under 
new agreement is considered “practice” in maritime industry within 
contemplation of 5 U.S.C. 5342(a), which establishes compensation of 
crewmembers employed aboard research vessels, However, in addition 
to this criteria, sec. 5842(a) requires as basis for retroactive payment of 
compensation that administrative deteriaination be made that adjust- 
ment would be in public interest, and as union agreement providing for 
wage adjustments within 30 days of MSTS announcement is based on 
determination that retroactive adjustment would not be in public inter- 
est, retroactive effect may not be given to wage increases granted by 5 
U.S.C. 53842(a) while provision remains in force_.........--...------ 
Overtime 
A Corps of Engineers civilian wage board employee who performed 
24-hour port watch duty aboard seagoing hopper dredge and received 
only 8 straight-time hours of compensation is entitled to payment for 
additional 8 hours claimed, and properly documented, at overtime rates 
on basis of consolidated cases of Detling et al. v. U.S., and France et 
al. v. U.S., 482 F. 24 462 (1970), in which court held plaintiffs were in 
standby duty for time in excess of 8 hours and applied two-thirds rule, 
allowing 8 hours for sleeping and eating time, and awarded plaintiffs 
8 hours of additional compensation at overtime rates pursuant to 5 
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VESSELS—Continued 
Crews—Continued 
Compensation—Continued 
Overtime—Continued 
U.S.C. 5544, rule that has been followed in decisions of Comptroller 
General 
Claims for 8 hours of additional compensation at overtime rates that 
are presented to Corps of Engineers by civilian wage board employees 
who performed 24-hour tours of duty on dredges and other floating 
plants, receiving compensation for only 8 hours of work on straight- 
time basis may be paid, if properly documented, by Corps on basis of 
two-thirds rule in Detling and France consolidated cases, 432 F. 2d 462 
(1970). However, doubtful claims should be forwarded for settlement to 
Claims Division of U.S. GAO pursuant to 4 GAO 5.1, and when 10-year 
limitation act of Oct. 9, 1940 is involved and claims cannot be promptly 
approved and paid in full amount claimed, they should be forwarded 
to Claims Division for recording under 4 GAO 7.1, and after recording 
claims will be returned to Corps for payment, denial, or referral back 
to GAO for adjudication 
Where claims of civilian wage board employees of Corps of Engi- 
neers for 8 hours overtime compensation, which are presented on basis 
of consolidated cases of Detling and France, 432 F. 2d 462, incident to 
24-hour port watch aboard hopper dredges or other floating plants and 
receipt of only 8 hours straight-time compensation, cannot be adequately 
documented, payment may be made by Corps on basis of most accurate 
estimate after considering all available records. For example, if time 
and attendance records are missing for some part of period claimed 
but available pay and leave records support reasonably accurate esti- 
mates of standby duty, estimates will be considered sufficiently docu- 
mented, or where no signed logs can be found for standby duty claimed, 
next best evidence—duty rosters—may be used to substantiate pay- 
IE OE Rca ecccndcinitncariniiitiataneaninian caine taint tiaieiinaiatiicinesieiiaimssiaaaimiiaaaaailaae 
Sales 
American v. foreign purchasers 
In sale for scrapping of vessels from national defense fleet, secs. 5 
and 6 of Merchant Marine Act of 1920, affording preference to U.S. 
citizens, remain in effect and are applicable to sales for scrapping or 
otherwise, for notwithstanding secs. 508 and 510(j) of 1936 Merchant 
Marine Act authorizing sale of surplus vessels contain no preference 
provisions, Maritime Administration continued to accord preference 
to U.S. citizens, and addition of sec. 510(j) to 1986 act by amendment 
in 1965 did not repeal preference aspects of 1920 act by implication, an 
interpretation in accord with Amell v. United States, 384 U.S. 158. 
Furthermore, histories of 1986 act and 1965 amendment do not indicate 
intent to deprive domestic firms of preference obtained under 1920 act__- 
VOUCHERS AND INVOICES 
Past due invoices 
Interest payment 
Rejection of bid under solicitation issued for Federal Supply Schedule 
contract to furnish wood effice furniture because of inclusion of qualify- 
ing provision “144% interest per month on past due invoices,” which 
contracting officer refused to delete, was proper under sec. 1-2.404- 
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VOUCHERS AND INVOICES—Continued 
Past due invoices—Continued 
Interest payment—Continued 

2(b) (5) of Federal Procurement Regs. Regulation provides for rejection 
of bid if bidder imposes conditions which would modify require- 
ments of invitation, or limit his Hability or rights of Govt. to his 
advantage, and although objectionable conditions may be deleted if they 
do not go to substance of bid—that is, that they only have trivial or 
negligible effect on price, quantity, quality, or delivery—condition 
imposed affected price and could not be deleted. Furthermore, con- 
tracting officer is without authority to obligate Govt. to pay interest on 
unpaid invoices. 5 Comp. Gen. 649, modified_...........----..---.....- 


WASHINGTON METROPOLITAN AREA TRANSIT AUTHORITY 
Land acquisition 
Subway construction 
In development of rail rapid transit system, Board of Directors of 
Washington Metropolitan Area Transit Authority—instrumentality cre- 
ated by Compact with consent of Congress—may acquire lands under 


administration of National Park Service of Dept. of Interior, and should 


cash be paid for appraised value of parklands, cash is for deposit into 
Treasury in accordance with 31 U.S.C. 484. However, if congressional 
approval is sought to use money to replace surface parklands, amount 
received by Dept. may be held in escrow for period not to exceed 2 years. 


Furthermore, under provisions of Compact, Board has authority to 
purchase land to replace surface parklands needed for transit purposes__ 


WITNESSES 
Courts-martial proceedings 
Travel expenses 
Issuance of invitational travel orders and payment of commuted travel 
allowances under 5 U.8.C. 5708 to civilian persons other than Federal 


Govt. employees who are requested to testify at pretrial investigations 
pursuant to Art. 82 of Uniform Code of Military Justice, 10 U.S8.0. 882, 
which is implemented by Manual for Courts-Martial prescribed by 
B.O. No. 11476, June 19, 1969, may be authorized, even though manual 
makes no provision for subpoena of witnesses and payment of witness 


fees, since investigations are integral part of courts-martial proceedings. 


However, as approval authority is discretionary, it should be exercised 
within framework of Military Code, which in Art. 49 provides for depost- 


tions, and Manual, which in par. 84d prescribes guidelines and Joint 
Travel Regs. revised accordingly 


WORDS AND PHRASES 
“Actual residence” 


The term “actual residence” is not defined in 5 U.8.0, 5722 or imple- 
menting regulations, which authorize travel and transportation expenses 
for new appointees to posts of duty outside continental U.S., and is for 
determination from facts of each case. Although term as used in sec. 
5722 generally would be understood to mean place at which appointee 
physically resides at time of appointment, term may include “legal 
residence” or “domicile” of employee 
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WORDS AND PHRASES—Continued 
“Containers” 

Low alternate bid offering to use polyethylene bags with Kraft paper 
overwrap in lieu of cartons to ship fuel-resistant baffle material satis- 
fying packaging and packing requirements set forth in applicable military 
specifications and included in invitation for bids, neither of which spelled 
out type of material or construction of container, was responsive bid, 
acceptance of which was proper. Invitation for bids did not require use of 
fiberboard cartons and military specifications require only that materials 
be packed in manner to insure acceptance by common carrier and pro- 
vide protection against damage during shipment. Furthermore, over- 
wrapped polyethylene bags constitute “containers” within meaning of 
“Glossary of Packaging Terms” and par, 1-1204 of Armed Services Pro- 
QI Ci oehs sates ici pastninstninircicemneninincrerepensaittieniaciceadiviigsaeliieagabinaaiets 
“Ejusdem generis” 

Authority in 49 U.S.C. 1875(h) to use air taxi mail service contracts 
in event of emergency caused by flood, fire, or other calamitous visita- 
tion may not be exercised upon occurrence of any unforeseen event 


which renders normal mail transportation facilities unavailable, such 
as sudden loss of RPO train schedule, or unexpected closing of airport 
runway causing certified air carriers to temporarily suspend service at 
airport; for under the “ejusdem generis” rule of construction, general 
words “calamitous visitation” are restricted by particular terms “flood 
or fire,” and term “calamity” supposes continuous state produced by 
natural causes, Nonconforming existing contracts should be terminated 
as soon as practicable, and any temporary arrangements made under 


Postal Reorganization Act should be terminated when emergency ceases_ 
“Employee” 


Authority in 5 U.S.C. 5584 to waive erroneous payments of compensa- 
tion made to employees of executive agencies is applicable to non-U.S. 
citizens employed by U.S. in foreign areas, as term “employee” as used 


in sec. 5584 means employee as defined in 5 U.S.C. 21065; that is, individual 
appointed in “civil service,’ which constitutes all appointive positions 
in executive, judicial, and legislative branches of Govt., except positions 
in uniformed services (5 U.S.C. 2101(1)). Therefore, Philippine citizen, 


properly appointed to position in executive branch to perform Federal 
function supervised by Federal employee, is employee under 5 U.S.C. 
5584 and entitled to waiver of erroneous compensation payments without 
regard to fact employment is under labor agreement with Philippine 


“No gain technique” 

Where in evaluation of management, financial, and technical factors 
offered under request for quotations for operation overseas of communi- 
cation system, offerors are found equally qualified technically on basis 
of normalizing results of numerical scoring system used by Source 
Selection Evaluation Board and analysis of Board’s evaluation by Source 
Selection Advisory Council using its independent scoring and weighting— 
referred to as “no gain technique”—and on basis of reevaluating man- 
power proposals, award of cost-plus-award fee contract to lowest offeror 
was proper, and award is unaffected by Advisory Council’s deviation, 
with permission, from evaluation guidelines in Army Command Pamphlet 
715-8, and by changes in scoring made between evaluations, since rela- 
tive weights of evaluation criteria were preserved... 
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WORDS AND PHRASES—Continued 
“Orangeburg” 

Classification of workmen who installed “Orangeburg” fiber ducts as 
conduit for underground electrical wiring as laborers under contract 
including wage determination for electricians and laborers. and disputes 
clause was violation of Davis-Bacon Act, 40 U.S.C. 276a, and referral of 
erroneous classification to Secretary of Labor under disputes clause when 
contractor disagreed with contracting officer’s determination based on 
prevailing area practice but refused to submit contrary evidence did not 
violate contract or prejudice contractor because it had not been advised 
of referral, and Secretary’s confirmation, even though based on record 
only, that classification was erroneous—determination that is not subject 
to review—entitles laborers who were not supervised by journeyman 
electrician to wage adjustment as electricians and not electrician 
apprentices 
“Public works” 

Contracts for repainting mailboxes at their stationary positions, work 
that is regular, continuous and recurring, and is performed in accordance 
with Post Office Dept.’s Letter Box Maintenance Handbook approxi- 
mately every 36 months, are subject to Davis-Bacon Act, 40 U.S.C. 276a, 
an act that is applicable to contracts in excess of $2,000 for painting and 
decorating of public buildings and works, whether performed in con- 
junction with original construction or as regular maintenance, and mail- 
boxes are within contemplation of term “public works,” which term en- 
compasses any Govt-owned facility necessary for carrying on community 
life and to cover any article or structure that is placed, either per- 
manently or temporarily, at particular location to serve public purpose___ 
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